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VS1EM 

SEVENTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA.    1854. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  were : 

Jervis,  C.  J.  Cresswell,  J. 

Maule,  J.  Crowder,  J. 


HILLS  v.  JOHN  HUNT,  the  Younger,  Foreman  of  the  Company  or 
Fraternity  of  Free  Fishermen  and  Dredgermen  of  the  Manor  and 
Hundred  of  FAVERSHAM,  in  the  County  of  KENT.     June  13. 

The  Faversham  Oyster  Fishery, — a  company  in  the  nature  of  a  prescriptive  corporation, — had 
power  by  its  constitution  (confirmed  by  an  act  of  parliament  of  3  Vict  c.  Hz.)  at  certain  courts 
called  water-courts  to  make  orders,  rules,  and  regulations  for  the  government  and  management 
of  the  company,  and  for  imposing  and  levying  fines  and  penalties  on  its  members  for  the 
breach  or  non-observance  of  such  orders,  rules,  and  regulations;  and  also  to  appoint  a  foreman 
and  a  jury  of  twelve  who  should  have  the  management  and  regulation  of  the  fishery,  and  of 
the  affairs  of  the  company. 

By  a  water-court  order  of  the  31st  of  July,  1790,  it  was  ordered  amongst  other  things,  "  that  all 
such  tenants  [freemen  or  members  of  the  company]  as  have  boats  shall  work  for  the  company 
in  regular  turn,  unlet*  that  he  or  his  boat  shall  be  incapable  of  doing  bneinets,  that  is  to  Hay, 
each  man,  being  so  capable,  shall  succeed  him  who  worked  last,  as  ho  stands  in  the  company's 
list"  And  by  a  subsequent  order  of  the  29th  of  July,  1797,  reciting  the  order  of  the  31st  of 
July,  1790,  it  was  "  declared,  ordered,  and  decreed  that  nothing  in  the  said  recited  orders,  or 
either  of  them,  contained,  was  meant  or  intended  to  deprive  or  hinder,  or  shall  deprive  or 
hinder,  the  foreman  and  jury  of  this  company,  or  the  major  part  of  them  assembled  on  the 
company's  affairs,  from  exercising  at  all  times  their  ancient  and  accustomed  discretionary 
powers  of  regulating  the  business  of  the  said  company,  by  postponing  or  setting  aside  the  turn 
of  any  of  the  tenants  of  this  manor  and  hundred,  in  doing  any  business  of  the  said  company, 
for  reasons  appearing  to  the  said  foreman  and  jury,  or  the  major  part  of  them,  to  bo  satisfactory! 
expedient,  or  proper,  for  that  purpose." 

On  the  12th  of  July,  1852,  an  order  to  the  following  effect  was  made  by  the  foreman  and  jury : — 
VOL.  XV. — 4  C 
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"  As  the  commencement  of  the  season  for  the  selling  of  oysters  is  drawing  near,  in  order  to 
provide  salesmen,  it  is  ordered  that  the  foreman  pat  oat  a  notice  for  persons,  freemen  of  the 
company,  who  are  desirous  of  going  to  London  as  ealeemen,  to  give  in  their  names  to  him  or 
any  one  of  the  jury,  on  or  be/ore  the  19th  inetant ;  and  that  the  jury  proceed  to  the  electing  of 
such  on  or  as  soon  after  that  time  as  convenient  And,  in  order  that  the  company  may  be 
provided  with  fitting  and  proper  vessels  to  take  the  oysters  to  market,  it  is  ordered  that  notice 
be  posted  at  the  usual  place,  to  require  those  freemen  that  have  boats  fitting  and  proper,  to 
give  notioe  to  the  foreman  or  any  one  of  the  jury  of  their  intention  of  working  for  the  com- 
pany." 

There  was  no  evidence  of  the  giving  of  such  notice  by  the  foreman  under  the  above  order ;  bat 
the  plaintiff  had  notice  of  it  on  the  14th  of  July. 

On  the  19th,  a  further  order  was  made  by  the  foreman  and  jury,  as  follows : — "  It  is  ordered  that 
three  men  (naming  them)  go  to  Billingsgate,  as  salesmen.  The  following  are  the  names  of 
those  that  have  given  notice,  according  to  the  notice  of  the  13th  of  July,  of  their  intention  of 
carrying  oysters  for  the  company  (naming  the  men  and  their  boats) :  and  it  is  ordered  that 
the  above-named  boats  do  carry  the  oysters  to  Billingsgate  Market,  and  that  no  boats  be  allowed 
to  take  a  turn  with  them  until  after  the  Slit  of  October" 

The  plaintiff  not  having  given  notice  of  his  intention  to  carry  until  the  18th  of  Auauet,  the  de- 
fendant,— acting  under  the  order  of  the  19th  of  July, — refused  to  employ  him  and  his  boat 
until  after  the  3lst  of  October. 

Before  the  year  1850,  the  practice  had  been,  that  the  foreman  and  jury  ascertained,  either  by 
notice  or  by  personal  application,  before  the  commencement  of  each  season,  who  could  carry, 
and  then  the  freemen,  after  they  had  ceased  to  be  employed  elsewhere,  gave  notice,  and  came 
in  after  standing  by  one  turn.  The  plaintiff  himself  had,  however,  been  excluded  in  the  year 
1851,  by  reason  of  his  omission  to  give  notioe  of  his  readiness. 

In  an  action  against  the  foreman  for  excluding  the  plaintiff  and  his  boat  from  turns  of  carrying, 
under  the  above  circumstances : — 

Held,  that  the  order  of  the  31st  of  July,  1790,  was  properly  alleged  in  the  declaration  as  giving 
the  freemen  having  boats  an  absolute  right  to  work  in  turn,  and  that  the  incapacity  of  the 
man  or  his  boat,  not  being  in  the  nature  of  a  qualification  or  limitation  of  the  right,  need  not 
be  noticed. 

The  defendant  justified  under  the  orders  of  the  12th  and  19th  of  July,  1852,  stating,  that,  by  the 
former,  those  freemen  who  intended  to  work  for  the  company  were  thereby  required  to  give 
notice  of  such  their  intention  on  or  before  the  19th  of  July  ;  that  the  plaintiff  omitted  to  give 
such  notice ;  that,  by  the  order  of  the  19th,  notice  was  given  that  snoh  only  of  the  freemen  as 
had  given  notice  should  be  employed  in  carrying  oysters  for  the  company,  and  that  those  who 
had  not  given  notice  should  be  excluded  until  after  the  31st  of  October;  and  that,  by  reason 
of  the  last-mentioned  t>rder  or  regulation,  the  defendant,  as  foreman,  refused  to  employ  the 
plaintiff,  as  he  lawfully  might,  Ac. :  Held,  that  the  plea  was  not  sustained  by  the  production 
and  proof  of  the  order  above  set  forth;  and  that  the  plea  could  not  be  made  good  by  striking 
out  the  order  of  the  12th  of  July. 

Quaere,  whether  the  foreman  and  jury  had  power  to  make  the  order  of  the  19th  of  July,  1852, 
and  whether,  if  they  had,  it  was  a  reasonable  one, — the  notice  of  the  12th  giving  no-intimation 
of  the  time  at  which  the  freemen  were  required  to  give  notice  of  their  intention  to  carry,  nor 
informing  them  of  the  consequences  of  their  omission  to  do  so  ? 

The  court  will  not  allow  a  special  case  to  be  amended,  by  raising  a  point  which  the  parties  have 
not  raised  for  their  consideration. 

This  was  an  action  brought  by  the  plaintiff,— one  of  the  free  fisher- 
jo-i  men  or  dredgermen  of  the  manor  and  *hundred  of  Paversham,  in 

J  the  county  of  Kent, — against  the  Company  or  Fraternity  of  Free 
Fishermen  and  Dredgermen  of  Faversham, — who  were  sued  in  the 
name  of  their  foreman,  the  nominal  defendant,  by  virtue  of  the  statute 
jho-i  *3  Vict.  c.  lix.,  s.  7,  the  local  act  for  the  regulation  of  the  com- 

■■  pany,  intituled  "  An  act  for  granting  certain  powers  to  the  Faver- 
sham Oyster  Fishery  Company," — to  recover  damages  for  not  employ- 
ing the  plaintiff  and  his  vessel  in  carrying  oysters  to  Billingsgate 
Market,  London,  in  his  regular  turn,  from  the  19th  of  August  to  the 
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31st  of  October,  1852,  whereby  the  plaintiff  lost  several  voyages,  and 
the  gains  which  he  would  have  made  thereby. 

The  declaration  stated,  that,  long  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  and  before  the  pass- 
ing of  the  said  statute,  the  said  company  was,  and  from  time  whereof, 
&c,  had  been,  a  company  in  the  nature  of  a  prescriptive  corporation, 
called  or  known  by  the  name  of  "  The  Company  or  Fraternity  of  Free 
Fishermen  and  Dredgermen  of  the  Manor  and  Hundred  of  Faversham, 
in  the  county  of  Kent,"  and  had  carried  on  a  certain  oyster-fishery  in 
the  manor  and  hundred  of  Faversham,  in  the  said  county  of  Kent,  and 
the  arms  of  the  sea  adjoining  thereunto :  That,  from  time  whereof,  &c, 
the  freemen  or  members  of  the  said  company  had  of  right  bred,  laid, 
dredged  for,  caught,  had,  and  taken,  and  still  of  right  ought  to  breed, 
lay,  dredge  for,  catch,  have,  and  take  oysters  and  oyster-brood  in  the 
waters  and  creeks  within  the  said  fishery,  exclusive  of  all  other  persons, 
the  said  company  paying,  in  consideration  thereof,  a  yearly  sum  of  23*. 
4cZ.  to  the  lord  of  the  said  manor  and  hundred  of  Faversham  for  the 
time  being:  That  certain  courts,  called  "water-courts,"  had  from  time 
whereof,  &c,  been  held  before  the  steward  of  the  said  manor  and 
hundred,  at  which  courts  the  members,  or  the  majority  of  the  members, 
of  the  said  company  or  fraternity  then  present  had,  during  all  the  time 
aforesaid,  made  orders  and  regulations  for  the  government  and  manage- 
ment of  the  said  company :  That,  by  the  orders  and  regulations  of  the 
said  company,  duly  made  as  aforesaid,  for  the  purpose  of  regulating  the 
♦rotation  in  which  the  freemen  or  members  of  the  said  company  r+ . 
should  lay,  dredge  for,  catch,  have,  and  take  oysters  and  oyster-  *• 
brood  in  the  waters  aforesaid,  it  was  provided  that  all  the  freemen  or 
members  of  the  said  company  should  come  in  according  to  their  situa- 
tion on  the  company's  lists ;  that  the  next  freeman  or  member  on  the 
said  several  lists  to  those  who  had  the  last  turn,  should  be  employed  in 
all  business  of  the  company,  so  that  every  freeman  or  member  might 
have  his  turn  regularly  in  rotation ;  and  also  that  all  such  freemen  or 
members  that  should  have  boats,  should  work  for  the  said  company  in 
regular  turns,  unless  he  or  his  boat  should  be  incapable  of  doing  the 
business,  that  is  to  say,  each  man,  being  so  capable,  should  succeed  him 
who  worked  last,  as  he  should  stand  in  the  company's  list :  That,  before 
and  at  the  time  of  the  committing  by  the  said  company  of  the  griev- 
ances thereinafter  complained  of,  to  wit,  on  the  19th  of  August,  1852, 
the  plaintiff  was,  and  from  thence  continually  hitherto  had  been,  one 
of  the  admitted  freemen  or  members  of  the  said  company,  and  the  name 
of  the  plaintiff  then  stood  next  on  the  list  of  the  said  company,  and  it 
was  then  his  turn  to  be  employed  with  his  said  boat  according  to  the  said 
rule  or  regulation  aforesaid ;  and  the  plaintiff,  by  reason  thereof,  and 
then  having  a  boat,  and  the  plaintiff  and  his  boat  being  then  next  in 
regular  turn  in  the  said  list  of  the  said  company,  and  being  then 
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capable  of  doing  the  work  of  the  said  company,  ought  of  right  to  have 
been  employed  in  his  regular  turn  among  the  freemen  or  members  of 
the  said  company,  in  doing  the  work  of  the  said  company  with  his  said 
boat  as  aforesaid,  and  to  have  continued  in  such  employment  during 
the  usual  and  regular  duration  thereof,  to  wit,  for  the  space  of  six 
months :  Yet  the  said  company,  well  knowing  the  said  premises,  but 
intending  to  deprive  the  plaintiff  of  the  exercise  of  his  said  right  to 
,,,--,  such  work  and  employment  *with  his  said  boat,  in  his  said  regular 

J  turn  as  aforesaid,  and  contriving  and  intending  to  prefer  other 
members  of  the  said  company  before  the  plaintiff,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  on  divers  other  days  and  times 
afterwards,  and  while  the  plaintiff  was  such  freeman  and  member  as 
aforesaid,  refused  to  employ  the  plaintiff  and  his  said  boat  in  his 
regular  turn  in  doing  the  said  work  of  the  said  company  in  manner 
aforesaid :  By  means  whereof,  the  plaintiff  had  lost  and  been  deprived 
of  all  the  wages,  profits,  and  advantages  which  he  might  and  would 
have  derived  from  being  so  employed  with  his  said  boat  as  aforesaid  by 
the  said  company  as  aforesaid,  and  which  the  said  company  had  from 
that  time  wholly  refused  to  pay  or  allow  to  the  plaintiff;  and  the  plain- 
tiff and  his  said  boat  had  been  and  were,  by  means  of  the  premises, 
wholly  unemployed :  And  the  plaintiff  claimed  1002. 

The  defendant  pleaded — first,  not  guilty. 

Secondly, — that,  by  the  orders  and  regulations  of  the  said  company 
existing  and  in  force  at  the  several  times  of  the  committing  of  the  said 
supposed  grievances  in  the  declaration  mentioned,  it  was  not  so  provided 
as  in  the  declaration  in  that  behalf  alleged. 

Thirdly, — that  the  plaintiff  did  not  at  any  of  the  said  times  of  the 
committing  of  the  said  supposed  grievances,  stand  next  on  the  list  of 
the  said  company,  nor  was  it  then  his  turn  to  be  employed  with  his  said 
boat,  as  in  the  declaration  in  that  behalf  alleged. 

Fourthly, — that  the  plaintiff  and  his  boat  were  not,  at  any  of  the 
said  times  of  the  committing  of  the  said  supposed  grievances,  ready  for 
or  capable  of  doing  the  work  of  the  said  company,  as  in  the  declaration 
in  that  behalf  alleged. 

Fifthly, — that,  after  the  passing  of  a  certain  act  of  parliament,  &c. 
(13  Vict.  c.  lix),  for  granting  certain  powers  to  the  Faversham  Oyster 
Fishery  Company,  and  before  any  of  the  times  of  the  committing  of 
+„-.  the  said  supposed  ^grievances,  and  before  the  period  or  season  of 

^  the  year  wherein  oysters  or  oyster-brood  can  lawfully  be  dredged 
for,  caught,  or  taken,  to  wit,  on  the  12th  of  July,  1852, — the  same 
being  a  fit  and  convenient  time  for  that  purpose, — the  foreman  and 
jury  of  the  said  company  for  the  time  being,  having  then  the  manage- 
ment and  regulation  of  the  said  fishery,  and  of  the  affairs  of  the  said 
company,  as  in  the  said  act  of  parliament  in  that  behalf  mentioned,  in 
order  that  the  said  company  might  be  provided  with  fit  and  proper 
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vessels  to  take  the  oysters  of  the  said  company  to  market  at  such  period 
or  season  of  the  year  as  aforesaid,  and  that  the  trade  and  business  of 
the  said  company  might  then  be  properly  and  adequately  conducted  and 
carried  on,  caused  a  certain  notice  and  order  to  be  duly  given  and  made 
to  the  freemen  and  members  of  the  said  company, — the  said  notice  and 
order  being  proper  and  reasonable  in  that  behalf,  and  being  a  notice  or 
order  of  such  and  the  like  nature  as  the  foreman  and  jury  of  the  said 
company  for  the  time  being  had  before  the  passing  of  the  said  act  of 
parliament  been  authorized  and  empowered  from  time  to  time  to  give 
and  make  in  the  management  and  regulation  of  the  said  fishery  and  of 
the  affairs  of  the  said  company, — and  thereby  directed  and  required 
that  those  freemen  or  members  of  the  said  company  who  had  vessels 
fitting  and  proper  for  the  purposes  aforesaid,  and  intended  to  work  for 
the  said  company  at  the  period  or  season  of  the  year  for  dredging  for, 
catching,  and  taking  oysters  as  aforesaid,  should,  on  or  before  the  19th 
day  of  July,  in  the  year  aforesaid,  give  notice  to  the  foreman,  or  to  any 
one  of  the  jury  of  the  said  company,  of  their  intention  of  working  for 
the  said  company  as  aforesaid ;  of  which  said  notice  and  order  the 
plaintiff,  immediately  after  it  was  so  given  and  made  as  aforesaid,  and 
before  the  said  19th  day  of  July,  in  the  year  aforesaid,  had  due  notice : 
That,  although,-  afterwards,  and  in  pursuance  of  the  said  ^notice 


and  order  so  given  and  made  as  aforesaid,  before  and  on  the  said 
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19th  day  of  July,  in  the  year  aforesaid,  divers  of  the  said  freemen  and 
members  of  the  said  company,  having  vessels  fitting  and  proper  for  the 
purpose,  gave  notice  to  the  foreman  and  jury  of  the  said  company  of 
their  intention  of  working  for  the  said  company  as  aforesaid ;  yet  that 
the  plaintiff  wholly  neglected  and  omitted  so  to  do,  and  did  not  at  any 
time  before  or  on  the  said  19th  day  of  July,  in  th£  year  aforesaid,  give 
any  such  notice  either  to  the  foreman  or  to  any  one  of  the  jury  of  the 
said  company;  and  that  afterwards,  and  before  the  period  or  season  of 
the  year  for  dredging  for,  catching,  and  taking  oysters  as  aforesaid, 
and  before  any  of  the  said  times  of  the  committing  of  the  said  sup- 
posed grievances,  to  wit,  on  the  19th  of  July,  in  the  year  aforesaid,  by 
a  certain  other  order  and  regulation  then  made  for  and  on  behalf  of  the 
said  company  by  the  foreman  and  jury  of  the  said  company  for  the 
time  being, — the  same  being  a  proper  and  reasonable  order  and  regu- 
lation in  that  behalf,  and  being  an  order  and  regulation  of  such  and  the 
like  nature  as  the  foreman  and  jury  of  the  said  company  for  the  time 
being  had  before  the  passing  of  the  said  act  of  parliament  been  autho- 
rized and  empowered  from  time  to  time  to  make  in  the  management  and 
regulation  of  the  said  fishery,  and  of  the  affairs  of  the  said  company, — 
it  was  ordered  and  provided  that  the  boats  or  vessels  of  those  of  the 
said  freemen  or  members  of  the  said  company  who  had  so  given  notice 
of  their  intention  of  working  for  the  said  company  as  aforesaid,  should 
be  employed  to  work  for  the  said  company,  and  to  carry  the  oysters  of 
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the  said  company,  to  market,  to  wit,  to  Billingsgate  Market,  and  that 
no  other  boats  or  vessels  should  be  allowed  to  take  turn  with  them,  or 
be  employed  in  working  and  carrying  the  oysters  as  aforesaid  with  the 
said  boats  or  vessels  of  the  said  freemen  or  members  who  had  so  given 
J™  notice  as  aforesaid,  until  *after  the  said  31st  day  of  October,  in 

J  the  year  aforesaid,— of  which  said  last-mentioned  order  and  regu- 
lation the  plaintiff,  immediately  after  the  making  thereof,  and  before 
any  of  the  said  times  of  the  committing  of  the  said  supposed  griev- 
ances, to  wit,  on  the  said  19th  day  of  July,  in  the  year  aforesaid,  had 
due  notice ;  and,  by  reason  of  the  said  several  premises  aforesaid,  and 
by  virtue  of  the  said  last-mentioned  regulation,  the  defendant,  accord- 
ing to  his  duty  in  that  behalf,  as  such  foreman  of  the  said  company  as 
aforesaid,  afterwards,  and  at  the  said  several  times  in  the  said  declara- 
tion mentioned, — the  same  being  respectively  after  the  said  19th  day 
of  July,  and  before  the  said  31st  day  of  October,  in  the  year  afore- 
said,— refused  to  employ  the  plaintiff  and  his  boat,  as  in  the  declaration 
in  that  behalf  mentioned,  as  he  lawfully  might  for  the  cause  aforesaid, 
he,  the  plaintiff,  and  his  said  boat,  not  being  then  entitled,  by  reason 
of  the  said  several  premises  aforesaid,  to  be  so  employed  as  aforesaid. 

Sixthly,  that,  before  any  of  the  said  times  of  the  committing  of  the 
said  supposed  grievances,  and  before  the  period  or  season  of  the  year 
wherein  oysters  and  oyster-brood  can  lawfully  be  dredged  for,  caught, 
or  taken,  to  wit,  on  the  12th  of  July,  1852,  the  same  being  a  fit  and 
convenient  time  for  that  purpose,  the  foreman  and  jury  of  the  said  com- 
pany for  the  time  being,  for  and  on  behalf  of  the  said  company,  in 
order  that  the  said  company  might  be  provided  with  fit  and  proper  ves- 
sels to  take  the  oysters  of  the  said  company  to  market  at  such  period 
or  season  of  the  year  as  aforesaid,  and  that  the  trade  and  business  of 
the  said  company  might  then  be  properly  and  adequately  carried  on, 
caused  a  certain  notice  apd"  order  to  be  duly  given  and  made  to  the 
freemen  and  members  of  the  said  company, — the  said  notice  and  order 
being  proper  and  reasonable  in  that  behalf,  and  thereby  directed  and 
_..  required  that  those  freemen  or  *members  of  the  said  company 

-J  who  had  vessels  fitting  and  proper  for  the  purpose  aforesaid,  and 
intended  to  work  for  the  said  company  at  the  period  or  season  of  the 
year  for  dredging  for,  catching,  and  taking  oysters  as  aforesaid,  should, 
on  or  before  the  19th  of  July,  in  the  year  aforesaid,  give  notice  to  the 
foreman,  or  to  any  one  of  the  jury  of  the  said  company,  of  their  inten- 
tion of  working  for  the  said  company  as  aforesaid,— of  which  said  no- 
tice and  order  the  plaintiff,  immediately  after  it  was  so  given  and  made 
as  aforesaid,  and  before  the  said  19th  of  July  in  the  year  aforesaid,  had 
due  notice :  That,  although,  in  pursuance  of  the  said  notice  and  order 
so  given  and  made  as  aforesaid,  afterwards,  and  before  and  on  the  said 
19th  of  July,  in  the  year  aforesaid,  divers  of  the  freemen  and  members 
of  the  said  company,  having  vessels  fitting  and  proper  for  the  purpose, 
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gave  notice  to  the  foreman  and  jury  of  the  said  company  of  their  in- 
tention of  working  for  the  said  company  as  aforesaid :  Yet  that  the 
plaintiff  wholly  neglected  and  omitted  so  to  do,  and  did  not  at  any  time 
before  or  on  the  Baid  19th  of  July,  in  the  year  aforesaid,  give  any  suck 
notice  either  to  the  foreman,  or  to  any  one  of  the  jury  of  the  said  com- 
pany :  and  that  afterwards,  and  before  the  period  or  season  of  the  year 
for  dredging  for,  catching,  and  taking  oysters  as  aforesaid,  and  before 
any  of  the  said  times  of  the  committing  of  the  said  supposed  griev- 
ances, to  wit,  on  the  19th  of  July,  in  the  year  aforesaid,  by  a  certain 
other  order  and  regulation  then  made  for  and  on  behalf  of  the  said 
company,  by  the  foreman  and  jury  of  the  said  company  for  the  time 
being, — the  same  being  a  proper  and  reasonable  order  and  regulation 
in  that  behalf, — it  was  ordered  and  provided  that  the  boats  or  vessels 
of  those  of  the  said  freemen  and  members  of  the  said  company  who 
had  so  given  notice  of  their  intention  of  working  for  the  said  company 
as  aforesaid,  should  be  employed  to  work  for  the  said  company,  and  to 
carry  the  oysters  of  the  said  *company  to  market,  to  wit,  to  Bil-  r#-ft 
lingsgate  Market ;  and  that  no  other  boats  or  vessels  should  be  *- 
allowed  to  take  turn  with  them,  or  be  employed  in  so  working  and  car- 
rying the  oysters  as  aforesaid  with  the  boats  or  vessels  of  the  said  free- 
men and  members  who  had  so  given  notice  as  aforesaid,  until  after  the 
Slst  of  October,  in  the  year  aforesaid, — of  which  said  last-mentioned 
order  and  regulation  the  plaintiff,  immediately  after  the  making  there- 
of, and  before  any  of  the  said  times  of  the  committing  of  the  said  sup- 
posed grievances,  to  wit,  on  the  said  19th  of  July,  in  the  year  aforesaid, 
had  due  notice :  That  the  said  several  times  when  the  said  notice  or 
order  in  that  plea  first  above  mentioned,  and  the  said  order  and  regula- 
tion in  that  plea  last  mentioned,  were  respectively  given  and  made  as 
aforesaid,  were  times  and  periods  of  the  year  when  the  general  annual 
courts  of  the  said  company  were  not,  and  ever  since  the  passing  of  the 
said  act  of  parliament  in  the  fifth  plea  mentioned  had  not  been,  and 
could  not  lawfully  be,  held ;  and  that,  at  such  times  and  periods  re- 
spectively, and  during  the  intervals  between  the  general  courts  of  the 
said  company,  the  foreman  and  jury  of  the  said  company  for  the  time 
being  had,  and  from  time  immemorial  had  always  had,  the' management 
and  regulation  of  the  said  fishery  and  of  the  affairs  of  the  said  company 
for  and  on  behalf  of  the  said  company,  and  had  used  to  give  and  make, 
and  of  right  had  given  and  made,  from  time  to  time,  for  and  on  behalf 
of  the  said  company,  such  notices,  orders,  and  regulations  in  respect 
thereof  as  had  by  them  been  deemed  necessary  or  expedient  in  that  be- 
half; and  by  virtue  and  in  consequence  thereof,  and  because  the  said 
notice  and  order  in  that  plea  first  above  mentioned  were  at  the  said 
several  times  when  they  were  so  respectively  given  and  made  as  afore- 
said deemed  by  the  said  foreman  and  jury  of  the  said  company  for  the 
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j^--  time  being  to  be,  and  the  same  were  then,  necessary  and  *expe- 
■"  dient  for  and  in  respect  of  the  management  and  regulation  of  the 
said  fishery  and  of  the  affairs  of  the  said  company,  the  same  respec- 
tively were  then  so  given  and  made  as  aforesaid ;  and  by  reason  of  the 
several  premises  aforesaid,  and  by  virtue  of  the  said  last-mentioned 
order  and  regulation,  the  defendant,  according  to  his  duty  in  that  be- 
half as  such  foreman  of  the  said  company  as  aforesaid,  afterwards,  and 
at  the  said  several  times  in  the  declaration  mentioned, — the  same  being 
respectively  after  the  said  19th  of  July,  and  before  the  31st  of  Octo- 
ber, in  the  year  aforesaid, — refused  to  employ  the  plaintiff  and  his  said 
boat,  as  in  the  declaration  in  that  behalf  mentioned,  as  he  lawfully 
might  for  the  cause  aforesaid,  he  the  plaintiff  and  his  said  boat  not 
being  then  entitled,  by  reason  of  the  said  several  premises  aforesaid,  to 
be  so  employed  as  aforesaid. 

Upon  these  several  pleas,  the  plaintiff  joined  issue* 

The  cause  came  on  to  be  tried  before  Jervis,  C.  J.,  and  a  special 
jury,  at  the  sittings  in  London  after  Trinity  Term,  1853,  when  a  ver- 
dict was  found  for  the  plaintiff,  damages  40*.,  subject  to  the  opinion  of 
the  court  on  the  following  case : — 

The  company,  as  stated  in  the  declaration,  is  in  the  nature  of  a  pre- 
scriptive corporation,  and  was  established,  and  exists,  for  the  purpose 
of  breeding,  purchasing,  and  maturing,  dredging  for,  and  taking  oysters 
within  the  limits  of  the  declaration  mentioned,  and  selling  and  dis- 
posing of  such  oysters. 

The  oyster  season  begins  on  or  about  the  4th  of  August,  and  ends 
in  April  or  May ;  and,  during  that  period,  the  members  or  freemen  of 
the  company,  or  the  tenants  of  the  manor  of  Faversham,  as  they  are 
sometimes  called,  are  employed,  some  of  them  as  dredgermen,  others, 
who  have  boats  fit  for  the  purpose,  as  carriers,  to  carry  the  oysters  to 
Billingsgate,  and  others  as  salesmen  stationed  at  Billingsgate  to  sell 
*121  *^e  oysters,  for  which  *ser  vices  certain  payments  are  made  from 
-"  the  funds  of  the  company.  None  of  the  freemen  are  compellable 
to  work  for  the  company ;  and  many  of  them,  therefore,  seek  to  obtain 
more  remunerative  employment  elsewhere,  regardless  of  the  company. 

The  orders,  rules,  and  regulations  for  the  government  of  the  com- 
pany are  made  in  certain  courts  called  water-courts,  held  in  the  manner 
stated  in  the  declaration ;  and  the  orders,  rules,  and  regulations  which 
have  been  so  made  from  time  to  time,  were  put  in  and  proved  at  the 
trial,  and  were  to  be  taken  as  part  of  the  case. 

The  plaintiff,  being  a  freeman  of  the  company,  had,  during  the  sea- 
sons previous  to  1852,  that  is  to  sty,  during  the  seasons  between  1847 
and  1852,  on  more  than  one  occasion,  been  excluded  for  non-compliance 
with  the  orders  of  the  company,  and  on  account  of  the  unfitness  of 
his  boat.    In  the  intervals  between  the  oyster  seasons,  those  freemen 
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who  have  vessels  have  been  accustomed  to  employ  them  in  various  ways, 
and  in  other  trades,  and  in  foreign  voyages. 

Before  the  commencement  of  the  oyster  season  of  1852,  the  plaintiff 
with  his  vessel  had  been  employed  in  carrying  wool  from  Faversham  to 
Dunkirk ;  and,  having  returned  from  his  last  voyage  to  Dunkirk  on 
the  18th  of  August,  he  gave  notice  to  the  defendant  on  that  day  that 
he  was  ready  to  carry  oysters  to  London. 

The  19th  of  August  was  the  day  on  which  the  plaintiff  ought  to 
have  been  employed  in  his  regular  turn  in  carrying  oysters  to  London, 
according  to  his  position  on  the  list  of  the  company ;  and  his  vessel 
was  then  fit  and  ready  for  such  employment. 

The  company  refused  to  employ  the  plaintiff,  on  the  ground  that  he 
had  not  complied  with  the  rules  and  orders  hereinafter  mentioned,  and 
gave  him  notice,  that,  in  consequence  of  such  non-compliance,  he  would 
not  be  employed  until  after  the  31st  of  October,  1852. 

*The  plaintiff  continued,  notwithstanding  this  refusal,  to  have  r#-  « 
his  vessel  in  readiness,  on  seven  separate  occasions  when  his  turn  *• 
came,  before  the  31st  of  October ;  and,  on  each  occasion,  gave  notice 
to  the  defendant  on  the  previous  day  of  his  readiness  to  be  employed 
in  carrying  oysters  to  London,  in  the  usual  manner.  During  the  whole 
time  the  plaintiff's  boat  was  fit  and  ready  for  such  employment. (a) 

(a)  The  following  is  a  copy  of  the  evidence  as  set  ont  from  the  judge's  notes : — 
Examination  in  chief  of  William  Hills,  the  plaintiff: — "Married  man,  and  freeman.  Took  my 
freedom  in  1837.  I  have  a  boat,  the  Mary  Ann,  a  sailing-boat  of  18  tons ;  proper  to  carry 
oysters  to  London.  There  are  about  280  freemen.  The  oyster  season  begins  the  4th  of  August, 
and  ends  in  April  or  May.  We  get  3Z.  a  voyage.  We  find  a  man,  and  provisions.  The  profit 
is  two  guineas.  At  times  I  work  to  France.  Last  summer  I  carried  wool  between  Faversham 
and  Dunkirk.  Returned  in  August :  my  turn  came  the  19th.  I  know  the  defondant :  he  is 
foreman  of  the  jury.  There  are  twelve  jurymen.  I  gave  notice  on  the  18th,  to  take  on  the  19th. 
The  defendant  said  he  should  not  put  oysters  in,  because  I  ought  to  give  notice  of  my  turn.  I 
was  not  to  take  in  till  October  came  round.  My  turn  came  the  24th  of  August  I  applied  the 
23d;  next,  the  31st;  then,  the  7tb,  16th,  and  25th  of  September,  and  the  4th  and  13th  of 
October.  At  these  times,  I  was  ready  with  my  boat  to  carry  oysters  to  London.  I  heard  there 
was  a  notice :  I  heard  of  it  the  14th  of  July :  it  did  not  mention  any  particular  time.  I  thought 
it  time  enough  to  give  notice  when  I  was  roady  to  carry.  My  turn  came  the  24th  of  November. 
I  applied  to  be  allowed  to  carry.  I  was  in  the  house  in  the  evening.  He  (Hunt)  told  me  the 
man  above  was  to  take ;  but  he  altered  his  mind,  and  sent  word  to  the  men  below." 

Cross-examination.  "  There  had  been  a  similar  regulation  the  year  before :  the  boats  were  to 
send  in  notice  in  July.  My  boat  worked  the  year  before.  I  sent  in  my  name  in  July.  Several 
were  excluded  the  year  before,  because  they  did  not  send  their  names  in.  I  vxu  excluded  in 
1850  by  the  »ame  rule.  In  1849, 1  sent  in  my  name.  I  bought  my  vessel  in  1848.  I  had  a 
boat  before, — the  Providence, — and  was  excluded  because  she  was  unfit  In  August,  Mr.  Watson 
employed  my  boat  to  carry  wool.  He  began  in  April.  I  arrived  home  the  15th  or  16th  of 
August,  and  he  had  no  more  wool  to  go.  I  was  not  ready  to  take  my  turn  when  the  season  first 
began.  I  went  to  Hunt's  house  at  9  in  the  morning  on  the  18th.  I  saw  him  about  2  o'clock.  I 
applied  to  take  in  oysters  the  next  day.  There  were  three  besides  me  excluded : — Clark,  Day, 
and  HilL  Hill  had  full  employment  elsewhere :  the  others  did  not  have  full  employment ;  the 
tarns  had  passed  over  them  and  come  to  Clark,  who  stood  before  me.  From  the  12th  to  the 
15th  of  August,  I  made  41.  and  hi.  If  there  had  been  a  load  of  wool,  I  should  have  taken  it; 
but  not  having  a  freight  I  applied  for  the  oysters.  I  said  nothing  to  Mr.  Watson  about  my 
tern  for  the  oysters.  On  the  4th  of  August  I  earned  12/.  16*.  From  June  9th  to  August  the 
12th,  I  had  been  six  voyages,  earning  about  the  same.  On  the  21st  of  September,  I  sailed  from 
faversham  with  cargo  to  France :  earned  about  the  same.  Came  back  the  24th  of  September, 
knowing  I  should  not  be  allowed  to  take.  We  sailed  again  the  31st  of  October.  Began  to  take 
VOL.  XV. — 5 
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*141  ***  was  ^urt^er  Proved  in  evidence,  that  the  general  regula- 
-■  tion  and  management  of  the  fishery,  and  of  the  affairs  of  the  com- 
#1  ...  pany,  is  vested  in  the  foreman  and  jury ;  *and  that  the  jury  is 
J  composed  of  twelve  freemen ;  and  that,  at  a  meeting  of  the  fore- 
man and  jury,  held  on  the  12th  of  July,  1852,  the  following  order  was 
made : — 

"  As  the  commencement  of  the  season  for  the  selling  of  oysters  is 
drawing  near,  in  order  to  provide  salesmen,  It  is  ordered  that  the  fore- 
^^-j  man  put  out  a  notice  for  ^persons,  freemen  of  the  company,  who 
J  are  desirous  of  going  to  London  as  salesmen,  to  give  in  their 
names  to  him,  or  any  one  of  the  jury,  on  or  before  the  19th  instant ; 
and  that  the  jury  proceed  to  the  electing  of  such,  on  or  as  soon  after 
that  time  as  convenient.  And,  in  order  that  the  company  may  be  pro- 
vided with  fit  and  proper  vessels  to  take  the  oysters  to  market,  it  is 
ordered  that  notice  be  posted  at  the  usual  place,  to  require  those  free- 
in,  the  28th  of  October.  Came  back  about  the  2d  of  November.  On  the  19th  of  August,  I  went 
dredging.  I  oould  have  done  both.  We  lose  oar  turn  of  dredging,  when  we  go  to  London, 
Worth  about  Zl.  Clark  was  away  on  the  24th  of  November.  Samuel  Bay  had  a  small  boat. 
William  Harris  stood  above  him.  Day  stood  on  the  list  for  the  24th.  On  the  23d,  I  went  to 
Hunt  about  9  o'clock  in  the  evening.  I  did  not  expect  a  turn  that  week,  because  there  were 
boats  before  me.  My  boat  was  above  bridge :  I  said  I  would  endeavour  to  get  the  boat  down 
the  creek.  I  did  not  say  I  would  take  the  turn  after  the  24th :  I  was  not  sure  I  oould  get  my 
boat  down.  My  boat  was  not  down ;  and  he  put  it  into  Chapman's  boat  I  applied  twice 
again  to  Hunt,— the  18th  of  August,  and  the  23d  of  November.  The  23d  of  August,  I  applied 
to  Oakenfold.  I  put  the  dates  down  from  time  to  time  as  I  made  the  applications.  As  my  torn 
came,  I  put  it  down  on  this  paper." 

Re-examination.  "  I  took  the  paper  from  the  almanack.  Crossed  each  day,  as  it  occurred. 
My  earnings  in  the  wool  trade  were  uncertain :  my  turn  was  certain.  The  24th  of  November, 
Hunt  told  me  Day  was  to  go,  about  7  or  8 :  the  tide  was  10  o'clock.  I  perhaps  ought  to  have 
got  down." 

Examination  of  John  Hunt,  the  defendant  "  I  have  been  foreman  of  the  fishery  for  more 
than  thirteen  years.  The  jury  is  twelve.  I  am  well  acquainted  with  the  course  of  the  company, 
and  have  been  a  member  thirty  years.  They  have  always  used  their  power  by  regulating  the 
work,  the  carrying  of  oysters,  and  all  matters  relating  to  the  company.  They  order  the  time 
when,  the  places  where,  and  the  quantity.  They  regulate  the  boats  to  go.  There  are  many  who 
go  to  work  on  other  oyster-fisheries,  and  are  excluded  by  court  and  jury.  When  they  return, 
they  must  give  notice  of  their  return.  They  ascertain  what  boats  are  fit  to  go ;  and,  if  unfit, 
they  exclude  them.  The  Providence,  the  plaintiff's  boat,  was  excluded  because  unfit.  Boats  are 
excluded  year  after  year,  from  various  causes.  The  practice  of  requiring  notice  from  the  free- 
men who  had  boats,  and  intended  to  carry,  began  in  1850.  Before  that,  we  ascertained  by 
personal  application  who  could  carry,  before  the  commencement  of  each  season,  and  the  freemen, 
after  they  had  ceased  to  be  employed  elsewhere,  gave  notice,  and  came  in  after  standing  by  one 
turn ;  so  that,  before  1850,  when  Hills  applied  on  the  18th,  he  would  have  stood  by  from  the  19th, 
and  have  come  in  the  next  turn,  if  he  gave  notioe.  It  has  always  been  ascertained,  either  by 
notice  or  personal  application,  what  boats  are  at  home  and  will  work  for  the  company.  The 
duties  were  the  same  before  1840,  as  now.  I  do  not  remember  instances  of  strangers  being 
employed  to  carry  oysters  before  1840.  After  he  has  slipped  by  one  turn,  he  is  entitled  to  the 
next  turn,  without  further  application,  if  he  has  not  gone  elsewhere.  That  would  have  been  the 
practice  now,  but  for  the  order  of  the  jury." 

Examination  of  John  Smith.  "  I  am  seventy-five  years  of  age,  and  have  been  a  dredgerman 
all  my  life.  We  used  to  take  everything  in  rotation.  We  used  to  meet  as  occasion  required, 
altering  the  starts,  and  so  on.  If  the  boat  was  not  fit,  they  would  not  put  thorn  in.  There  were 
always  plenty  of  boats :  if  there  were  not  boats  enough,  they  must  hire  others.  We  buy  common 
oysters,  and  lay  them  there.  The  foreman  of  the  jury  makes  the  resolutions  as  to.  the  boats  to 
carry  to  Billingsgate,  and  has  always  done  so.  When  a  man  comes  in  in  the  season,  he  must 
give  a  week's  notice,  or  stand  by  a  turn.    That  was  so  before  the  late  order." 
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men  that  have  vessels  fitting  and  proper,  to  give  notice  to  the  foreman, 
or  any  one  of  the  jury,  of  their  intention  of  working  for  the  com- 
pany." 

At  a  meeting  of  the  foreman  and  jury,  held  on  the  19th  of  July, 
1852,  the  following  order  was  made : — 

"  It  is  ordered  that  three  men  go  to  Billingsgate,  viz.,  W.  Oaken- 
field,  senior,  first  and  permanent  salesman,  Thomas  Ely,  second,  and 
to  stay  as  circumstances  and  market  allow,  G.  Jemmett,  third,  to  con- 
tinue till  ordered  home. 

"  The  following  are  the  names  of  those  that  have  given  notice,  ac- 
cording to  the  notice  of  the  13th  of  July,(a)  of  their  intention  of  car- 
rying oysters  for  the  company : — Jarman  Dane,  Mayflower ;  William 
Harris,  Davington ;  Gh.  Lightfoot,  Cruiser ;  Thomas  Chapman,  Queen ; 
Joseph  Brenchley,  Eclipse ;  G.  Gemmett,  Victoria ;  E.  Dane,  Fidelity ; 
W.  Clark,  Liberty ;  T.  Wilson,  Endeavour. 

«  And  it  is  ordered  that  the  above-named  boats  do  carry  the  oysters 
to  Billingsgate  Market,  and  that  no  boats  be  allowed  to  take  a  turn 
with  them,  until  after  the  31st  of  October." 

On  the  14th  of  July,  the  plaintiff  had  notice  of  the  order  of  the 
12th  of  July ;  but  he  considered  it  time  enough  to  give  such  notice 
when  he  was  ready  to  carry  the  oysters,  and  therefore  gave  no  notice 
to  the  company  until  the  18th  of  August,  as  above  mentioned ;  although 
he  had  been  excluded  from  carrying,  in  the  year  1850,  *in  con-  re- 
sequence of  his  not  having  sent  in  his  name,  as  required  by  the  *- 
order  then  in  force. 

The  defendant,  acting  on  the  order  of  the  19th  of  July,  refused  to 
employ  the  plaintiff  and  his  vessel  to  carry  oysters  to  London,  as  before 
stated. 

It  was  further  given  in  evidence,  on  behalf  of  the  defendant,  that 
the  foreman  and  jury  always  had  been  accustomed  to  exercise  the 
power  of  regulating  the  work, — the  carrying  of  oysters, — and  all  mat- 
ters relating  to  the  company ;  that  the  foreman  and  jury  order  the 
time  when,  the  places  where,  and  the  quantity  of  oysters  to  be  carried : 
and  that  they  regulate  the  boats,  determining  which  are  to  go,  and  ex- 
cluding such  as  they  deem  unfit ;  that  there  are  many  freemen  who  go 
to  work  for  other  oyster-fisheries,  and  are  for  that  reason  excluded ; 
that  the  practice  of  requiring  notice  from  the  freemen  who  had  boats, 
and  intended  to  carry  oysters  to  London,  began  in  1850 ;  that,  before 
that  time,  the  practice  had  been,  that  the  foreman  and  jury  ascertained, 
either  by  notice  or  by  personal  application,  before  the  commencement 
of  each  season,  who  could  carry,  and  then  the  freemen,  after  they  had 
ceased  to  be  employed  elsewhere,  gave  notice,  and  came  in  after  stand- 
ing by  one  turn,  so  that,  before  1850,  when  the  plaintiff  applied  on  the 
18th,  he  would  have  stood  by  from  the  19th,  and  have  come  in  the 

(a)  Meaning  a  notice  given  in  pursuance  of  the  last  clause  in  the  order  of  the  12th  of  July. 
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next  turn,  if  he  gave  notice ;  but  there  was  no  evidence  that  this  prac- 
tice existed  under  any  water-court  or  jury  orders ;  that,  when  a  Tree- 
man  had  thus  been  passed  by  one  turn,  he  was  allowed  the  next  turn, 
without  further  application,  if  he  had  not  gone  elsewhere ;  and  that 
such  would  have  been  the  practice  now,  but  for  the  order  of  the  fore- 
man and  jury. 

Either  party  was  to  be  at  liberty  to  refer  to  the  statute  of  the  8 
Vict.  c.  lix.,  and  any  of  the  water-court  or  jury  orders ;  and  the  evi- 
dence given  at  the  trial  was  to  be  taken  from  the  judge's  notes.  The 
4c1o-i  copy  of  the  *said  statute,  and  of  such  of  the  water-court  and  jury 
-J  orders  as  were  annexed  to  the  case,  were  to  be  taken  as  part  of 
the  case.  The  court  were  to  be  at  liberty  to  draw  inferences  of  fact, 
and  to  have  all  the  same  powers  as  the  jury  at  the  trial. 

Upon  these  facts,  the  plaintiff  contended,  that  the  fifth  and  sixth 
pleas  were  not  proved ;  that  the  foreman  and  jury  had  no  power  to 
make  the  order  of  the  19th  of  July ;  and  that  such  order  was  unrea- 
sonable and  invalid. 

The  defendant,  on  the  other  hand,  contended  that  the  plaintiff  failed 
to  prove  his  case  under  the  second  issue  raised  upon  the  pleadings,  in- 
asmuch as  there  was  no  sufficient  evidence  of  the  rules  and  regulations 
of  the  company  alleged  in  the  declaration,  and  those  upon  which  he 
relied  in  support  of  his  case  had  been  qualified  and  controlled  by  others 
which  were  inconsistent  with  his  claim,  and  supported  in  substance  the 
authority  of  the  foreman  and  jury,  and  the  orders  under  which  the  de- 
fendant had  acted  in  excluding  the  plaintiff  upon  the  occasions  in  ques- 
tion. The  defendant  also  contended  that  the  fifth  and  si^th  pleas  were 
proved ;  that  the  foreman  and  jury  had  power  to  make  the  order  of  the 
19th  of  July ;  and  that  the  order  was  reasonable  and  valid. 

If  the  court  should  be  of  opinion  that  the  case  upon  the  part  of  the 
plaintiff  on  the  second  issue  was  proved,  and  that  the  defence  set  up 
by  either  the  fifth  or  the  sixth  plea  of  the  defendant  was  not  sustained, 
the  verdict  was  to  be  entered  for  the  plaintiff  upon  all  the  issues,  da- 
mages 40*.  If  the  court,  on  the  contrary,  should  be  of  opinion,  either 
that  the  case  on  the  part  of  the  plaintiff  upon  the  second  issue  was 
not  proved,  or  that  the  defence  set  up  either  by  the  fifth  or  by  the 
sixth  plea  of  the  defendant  was  sustained,  then  the  verdict  already 
entered  for  the  plaintiff  was  to  be  set  aside,  and  a  verdict  entered  for 
the  defendant. 

j-q-.       *The  following  are  the  water-court  orders  referred  to  in  the 
^  case: — 

"  Manor  and  hundred  of  Faversham.  The  water-court  of  the  Hon. 
Lewis  Thomas  Watson,  lord  of  the  manor  and  hundred  of  Faversham, 
in  the  county  of  Kent,  holden  at  Faversham,  within  the  said  manor 
and  hundred,  on  Saturday  next  before  Lammas  Day,  to  wit,  the  31st 
of  July,  1790,  and  in  the  thirtieth  year  of  the  reign  of  our  sovereign 
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lord,  George  the  Third,  by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland  King,  defender  of  the  Faith,  &c. 

"  At  this  court,  the  following  amongst  other  orders  were  made : — 
First,  it  is  ordered,  that  all  the  oyster-grounds  of  and  belonging  to 
this  manor  and  hundred  and  this  oyster-fishery,  shall  be  opened  at 
such  times  and  places,  and  in  such  manner  only  as  the  foreman,  or  his 
deputy,  and  the  jury,  or  the  major  part  of  them,  shall  from  time  to 
time  order  and  direct ;  and  that  no  tenant  or  freeman  of  this  manor 
and  hundred  shall  dredge  for  or  catch  any  oysters  in  or  from  any 
other  part  of  the  said  oyster-grounds  than  such  only  as  shall  be 
opened  by  the  foreman,  or  his  deputy,  and  the  jury,  or  the  major  part 
of  them,  as  aforesaid,  upon  pain  that  every  tenant  offending  against 
this  order  shall  forfeit  and  pay  for  every  such  offence  the  sum  of  20$., 
to  be  levied  to  the  use  of  the  lord  of  this  manor  and  hundred. 

"Also,  it  is  ordered,  that  no  tenant  shall  dredge  on  any  of  the 
oyster-grounds  of  or  belonging  to  this  oyster-fishery  and  manor  and 
hundred  before  the  firing  of  the  company's  gun,  upon  pain  of  forfeit- 
ing for  every  offence  3*.  4<2.,  to  be  levied  to  the  use  aforesaid,  and  also 
to  the  treasurer  of  the  said  company  for  the  time  being,  on  demand, 
the  further  sum  of  1*. ;  and,  if  any  tenant  shall  refuse  to  pay  the  said 
forfeiture  of  1*.  for  every  such  offence,  over  and  above  the  said  3$. 
4d.,  then  the  overseers  for  the  next  ensuing  day  whereon  the  said 
company  *shall  work  on  the  oyster-grounds,  shall  stop  the  said  rj|50^ 
penalty  of  1*.  out  of  such  tenant's  oysters,  who  shall  account  for  *- 
it,  and  apply  the  same  to  the  company's  use. 

"  Also,  it  is  ordered,  that  no  tenant,  either  by  himself  or  any  of  his 
servants,  Bhall  anchor  or  wilfully  run  on  shore  his  smack,  or  any  other 
smack  or  vessel  in  which  he  shall  be  on  board,  on  any  of  the  said 
oyster-grounds,  so  that  the  same  may  ground  thereon,  on  pain  of  for- 
feiting for  every  offence  2*.  6i.,  to  be  levied  to  the  use  of  the  lord  of 
this  manor  and  hundred,  or  immediately  stopped  out  of  the  tenant's 
stint  or  stints  oysters  by  the  water-bailiff,  to  the  like  use. 

"Also,  it  is  ordered,  that  no  tenant  of  this  manor  and  hundred  shall 
take  or  catch  himself,  or  permit  his  servants  or  any  other  persons  on 
board  his  vessel,  at  the  time  of  trying  the  oyster-grounds  of  or  belong- 
ing to  this  company,  or  at  any  other  time,  to  take  or  catch  any 
oysters,  except  for  the  use  of  this  company,  whether  the  same  oysters 
shall  be  brought  on  shore  or  not,  up6n  pain  of  forfeiting  and  paying 
2d.  for  every  oyster  or  brood  of  oysters  that  shall  be  so  caught,  to  be 
levied  and  paid  to  the  overseers  of  the  day,  to  the  use  aforesaid,  and, 
in  default  thereof,  the  overseers  to  deduct  the  same  out  of  the  next 
day's  oysters  to  be  caught  by  such  tenant  or  tenants  so  offending 
against  this  order. 

"  Also,  it  is  ordered,  that  the  foreman,  or  his  deputy,  and  the  major 
part  of  the  jury  when  assembled,  shall,  when  they  think  proper,  sell 
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or  contract  for  the  sale  of  any  quantity  of  oysters  to  be  caught,  op 
which  shall  be  agreed  to  be  caught,  or  any  of  the  oyster-grounds  of  or 
belonging  to  this  oyster-fishery  and  manor  and  hundred,  to  such  per- 
sons and  at  such,  prices  as  they  shall  think  proper. 

«  Also,  it  is  ordered,  that  every  tenant  of  this  manor  and  hundred 
shall  regularly  catch  one  stint  of  oysters  *in  one  day,  and  no 


*21] 


more,  for  his  own  stint  only;   and  that  the  absent  tenants' 


oysters  shall  be  caught  by  the  tenants  in  turn,  as  they  stand  on  the 
list  in  the  books  of  this  company,  and  not  otherwise ;  and  every  tenant 
offending  against  this  order  shall  forfeit  and  pay  for  every  offence 
the  sum  of  20*.,  to  be  levied  to  the  use  of  the  lord  of  this  manor  and 
hundred. 

« It  is  ordered  by  this  court,  that,  as  well  in  the  overseers'  list,  as  in 
all  other  lists  of  this  company,  the  foreman  and  jury  shall  have  no  pre- 
cedency with  respect  to  the  half-stints  or  any  other  work  or  employ- 
ment to  be  done  for  the  use  of  this  company ;  but  that  they  and  all 
other  tenants  shall  come  in  according  to  their  situation  in  the  com- 
pany's list,  and  that  the  next  tenants  on  the  said  several  lists  to  those 
who  had  the  last  turn  shall  be  employed  in  all  businesses  of  the  com- 
pany, so  that  every  tenant  may  have  his  turn  regularly  in  rotation 
without  partiality  or  preferring  any  one  before  the  other :  but  this 
order  not  to  affect  the  duty  of  the  foreman  of  this  company  as  third 
overseer. 

« It  is  ordered  also,  that  all  such  tenants  as  have  boats  shall  work 
for  the  company  in  regular  turn,  unless  that  he  or  his.  boat  shall  be 
incapable  of  doing  business,  that  is  to  say,  each  man,  being  so  capable, 
shall  succeed  him  who  worked  last,  as  he  stands  in  the  company's  list, 
without  any  preference,  as  being  foreman,  or  belonging  to  the  jury,  or 
otherwise.  James  Tappenden,  Steward." 

"  Manor  and  hundred  of  Faversham.  The  water-court  of  the  Right 
Hon.  Lewis  Thomas,  Lord  Sondes,  Baron  Sondes,  of  Lees  Court,  in 
the  county  of  Kent,  lord  of  the  manor  and  hundred  of  Faversham,  in 
the  said  county,  holden  at  Faversham,  within  the  said  manor  and 
hundred,  on  Saturday  next  before  Lammas  Day,  to  wit,  the  29th  of 
*221  ^u'^'  ^^»  an(*  *n  ^e  thirty-seventh  *year  of  the  reign  of  our 
J  sovereign  lord  George  the  Third,  by  the  grace  of  God,  of  Great 
Britain,  France,  and  Ireland,  King,  defender  of  the  faith. 

"  At  this  court,  the  following  amongst  other  orders  were  made : — 
Whereas,  at  a  water-court  holden  the  31st  of  July,  1790,  it  was  ordered 
and  declared,  that,  as  well  in  the  overseers'  lists  as  in  all  other  lists  of 
this  company,  the  foreman  and  jury  should  have  no  precedency  with 
respect  to  half-stints  or  any  other  work  or  employment  to  be  done  for 
the  use  of  this  company,  but  that  they  and  all  other  tenants  should 
come  in  according  to  their  situations  on  the  company's  list,  and  that 
the  next  tenants  on  the  said  several  lists  to  those  who  had  the  last  turn, 
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should  be  employed  in  all  business  of  the  company,  so  that  every  tenant 
might  have  his  turn  regularly  in  rotation,  without  partiality  or  prefer- 
ring any  one  before  the  other,  but  the  said  order  was  not  to  affect  the 
duty  of  the  foreman  of  this  company  as  third  overseer ;  and  also  that 
all  such  tenants  as  should  have  boats,  should^ work  for  the  company  in 
regular  turn,  unless  that  he  or  his  boat  should  be  incapable  of  doing 
the  business, — that  is  to  say,  each  man,  being  so  capable,  should  succeed 
him  who  worked  last,  as  he  should  stand  in  the  company's  list,  without 
any  preference,  as  being  foreman,  or  belonging  to  the  jury,  or  other- 
wise :  Now,  it  is  hereby  declared,  ordered,  and  decreed  by  this  court, 
that  nothing  in  the  said  recited  orders,  or  either  of  them,  contained, 
was  meant  or  intended  to  deprive  or  hinder,  or  shall  deprive  or  hinder, 
the  foreman  and  jury  of  this  company,  or  the  major  part  of  them 
assembled  on  the  company's  affairs,  from  exercising  at  all  times  their 
ancient  and  accustomed  discretionary  powers  of  regulating  the  business 
of  the  said  company,  by  postponing  or  setting  aside  the  turn  of  any 
of  the  tenants  of  this  manor  and  hundred,  in  doing  any  business  of  the 
said  company,  for  reasons  appearing  to  the  said  foreman  and 


*jury,  or  the  major  part  of  them,  to  be  satisfactory,  expedient, 
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or  proper  for  that  purpose.  James  Tappenden,  Steward." 

«  Manor  and  hundred  of  Faversham.  The  water-court  of  the  Right 
Hon.  Lewis  Richard,  Lord  Sondes,  Baron  Sondes,  of  Lees  Court,  in 
the  county  of  Kent,  lord  of  the  manor  and  hundred  of  Faversham,  in 
the  said  county,  holden  at  Faversham,  within  the  said  manor  and 
hundred,  on  Saturday,  the  5th  of  February,  1820,  and  in  the  First 
year  of  the  reign  of  our  sovereign  lord  George  the  Fourth,  by  the 
grace  of  God  of  the  united  kingdom  of  Great  Britain  and  Ireland, 
king,  defender  of  the  faith. 

"At  this  court,  the  following  amongst  other  orders  was  made: — 
Also,  it  was  ordered,  that  any  tenant  or  tenants  of  this  manor  and 
hundred,  who  shall  engage  to  work'  and  be  employed  in  any  oyster- 
fishery  other  than  the  oyster-fishery  of  this  manor  and  hundred,  shall 
not  be  allowed  to  work  for  this  company  during  that  season,  unless  they 
shall  give  one  week's  notice  in  writing  to  the  foreman  of  this  company 
of  their  desire  to  go  to  work  for  this  company,  and  shall  at  the  same 
time  give  proof  that  they  cannot  get  any  further  employment  in  any 
such  other  fishery  in  which  they  shall  have  been  so  employ ed." 

Quain  (with  whom  was  Byles,  Serjt.),  for  the  plaintiff.(a) — The 
orders  of  the  31st  of  July,  1790,  and  the  29th  of  July,  1797,  together 
with  the  statute  3  Vict.  c.  lix.,  substantially  prove  the  custom  relied 


[*24 


on  by  the  ^plaintiff.     The  main  point  arises  as  to  the  validity  of 
the  notice  of  the  12th  of  July,  1852,  and  of  the  order  of  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "That  the  order  of 
the  19th  of  July  was  invalid,  as  being  unreasonable,  and  not  such  an  order  as  the  foreman  and 
jury  were  entitled  or  accustomed  to  make ;  and  that  the  pleas  were  not  proved,  as  no  such  orders 
were  made  as  set  out  in  the  last  two  pleas." 
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19th,  founded  thereon.  These,  it  is  submitted,  cannot  be  put  higher 
than  an  ordinary  by-law  by  a  corporation,  as  to  which  it  is  essential  to 
its  validity  that  it  should  be  reasonable.  Here,  the  orders  themselves, 
as  well  as  the  manner  in  which  they  are  to  be  carried  out,  are  unrea- 
sonable. The  order  of  the  12th  of  July  directs  that  a  notice  be  posted 
requiring  those  freemen  of  the  company  who  had  fit  vessels  to  give 
notice  of  their  intention  of  working  for  the  company  in  the  conveyance 
of  oysters  to  London.  It  does  not  state  when  the  notice  is  to  be  given, 
or  what  shall  be  the  penalty  for  a  default.  Then  comes  the  order  of 
the  19th  of  July,  which,  after  giving  the  names  of  certain  boats  whose 
owners  had  given  notice  of  their  willingness  to  carry  oysters  for  the 
company  pursuant  to  the  order  of  the  12th,  directs  that  those  boats 
Bhall  be  employed,  and  that  none  others  be  allowed  to  take  a  turn  with 
them  until  after  the  31st  of  October.  To  make  the  original  order  valid, 
the  consequences  of  a  non-compliance  with  it  should  have  been  pointed 
out  therein.  The  charter  of  the  company  is  not  before  the  court ;  and 
the  act  of  parliament  gives  them  no  new  power  in  this  respect.  And 
the  evidence  shows  that  the  practice  has  been,  to  exclude  a  party  having 
a  proper  boat  from  one  turn  by  reason  of  absence,  and  not  for  three 
months,  as  is  done  by  this  order.  Neither  had  the  water-courtB  power 
to  make  such  an  order ;  for,  though  they  might  regulate  the  business, 
they  had  no  power  to  restrain  the  rights  of  the  freemen :  Comyns's 
Digest,  By-Law,  (B.  2),  (C.  4).  [Jervis,  C.  J. — It  was  important  that 
the  foreman  and  jury  should  know  who  intended  to  carry  the  produce 
of  the  fishery  to  market.  Maulb,  J. — You  say  that  this  order  would 
have  been  bad,  if  made  by  a  water-court ;  and,  further,  that  the  fore- 
go--, man  and  jury  at  all  events  had  no  power  to  *make  it  ?]  Precisely 
J  so.  In  Gosling  v.  Veley,  7  Q.  B.  406,  451  (E.  C.  L.  R.  vol.  53), 
Lord  Denman  thus  defines  a  by-law :  "  A  by-law,  though  made  by  and 
applicable  to  a  particular  body,  is  still  a  law,  and  differs  in  its  nature 
from  a  provision  made  on  or  limited  to  particular  occasions :  it  is  a  rule 
made  prospectively,  and  to  be  applied  whenever  the  circumstances  arise 
for  which  it  is  intended  to  provide."  [Maule,  J. — The  water-court 
may  make  an  order  regulating  the  carrying.  May  they  not  also  repeal 
it  ?]  Perhaps  they  may :  but  the  question  is  whether  they  can  affix  a 
penalty  which  amounts  to  a  forfeiture.  In  the  Whitstable  case, — 
Adley  v.  Reeve,  2  M.  &  Selw.  53, — it  was  held  that  a  by-law  made  by 
the  freemen  of  a  company  of  oyster  fishermen,  prohibiting  any  free- 
men from  being  engaged  in  the  trade  of  sending  oysters  to  market  from 
any  other  ground  on  the  Kentish  shore  than  the  oyster-ground  of  the 
company,  under  a  penalty  of  10Z.,  and  in  case  of  refusal  to  pay  the 
sam^,  that  such  freeman  shall  thenceforth  and  until  the  fine  be  paid  be 
excluded  from  all  share  of  the  profits  to  be  made  thereafter  by  the  joint 
trade  of  the  company,  is  a  void  by-law,  there  being  no  usage  stated  to 
that  extent,  but  only  an  usage  for  the  freemen  to  make  orders  for  regu- 
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lating  the  company  and  fishery,  with  fines  and  penalties  for  the  breach 
of  such  orders,  and  for  prohibiting  the  freemen  from  being  engaged  in 
other  oyster-grounds,  under  penalties  to  be  stopped  out  of  the  money 
arising  by  the  sale  of  the  stint  of  oysters  of  such  freemen.  And  Lord 
EUenborongh  said:  "A  by-law  giving  a  remedy  by  distress  for  the  • 
recovery  of  the  penalty,  would  be  bad.  And,  is  not  this  worse  ?  The 
company  are  not  content  with  levying  the  fine,  but  they  withhold  all 
share  of  the  profits  till  the  fine  is  paid.  Is  not  that  going  vastly 
beyond  the  power  of  merely  imposing  a  penalty  for  contumacy,  with  a 
direction  to  stop  it  out  of  the  profits  ?  And  *there  is  not  any  r^no 
instance  stated  which  goes  beyond  that  extent.  Assuming,  there-  *• 
fore,  this  by-law  in  other  parts  of  it  to  be  good  on  general  principles, 
and  in  conformity  with  the  policy  of  the  original  constitution  of  the 
company, — and  I  believe  it  is  not  an  unfrequent  by-law,  that  members 
of  one  company  shall  not  be  members  of  different  companies, — is  not 
this  a  penalty  upon  a  penalty  ?  I  think  there  is  a  great  deal  in  the 
argument  that  the  inchoate  rights  of  persons  acceding  to  the  body  are 
to  be  taken  as  subject  to  the  laws  to  be  made  for  the  regulation  of  the 
body ;  but,  if  there  be  not  any  usage  to  authorize  the  exclusion  of  the 
freemen  from  all  share  of  the  profits  until  the  penalties  be  paid,  it 
seems  to  me  that  this  by-law  goes  too  far  in  that  part  of  it :  it  is  exer- 
cising a  power  beyond  that  given  by  law."  [Maule,  J. — That  case 
has  not  much  application.  A  penalty  is  the  imposition  upon  a  man  of 
the  payment  of  a  sum  of  money,  or  some  personal  suffering.]  In 
Grant  on  Corporations,  p.  84,  the  rule  is  thus  stated, — "  With  respect 
to  the  mode  of  enforcing  by-laws  by  corporations,  it  has  already  been 
observed  that  the  power  of  enforcing  by  penalties  is  part  of  the  power 
of  making  by-laws,  which  is  incidental  to  all  corporations,  to  the  deve- 
lopment of  the  objects  of  whose  constitution  such  power  is  necessary ; 
and  in  general  the  rule  is,  that  a  by-law  without  an  express  act  of  par- 
liament, can  only  be  enforced  by  a  pecuniary  penalty,  which  must  be 
certain. "(a)  [Jbrvis,  C.  J. — Is  it  not  begging  the  question  to  call 
this  a  penalty  f~\  It  is  an  ex  post  facto  punishment  upon  the  plaintiff, 
by  excluding  him  from  the  more  remunerative  employment  of  conveying 
oysters  to  London.  The  defendant's  own  evidence  shows  that  the 
ancient  and  customary  power  of  the  foreman  and  jury,  was,  to  make 
*the  absent  party  stand  by  for  one  turn,  not  to  exclude  him  in  r#Q7 
the  manner  here  insisted  upon.  In  The  King  v.  Tappenden,  3  *- 
East,  186,  a  by-law  (in  this  same  manor)  altering  the  qualification  of 
persons  to  be  taken  as  apprentices  by  the  members  of  a  corporation, 
in  order  to  acquire  their  freedom  by  servitude,  was  held  not  to  be  war- 
ranted by  a  custom  in  such  body  which  claimed  by  prescription  to 
make  by-laws  regulating  the  number  of  persons  to  be  taken  appren- 

(a)  Citing  Gee  v.  Wilden,  2  Lutw.  1320,  Bosworth  v.  Bryden,  7  Mod.  459,  2  Stra.  1112,  and 
Leathley  v.  Webster,  Sayer,  261. 
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tices, — the  court  saying  that  the  by-law  was  bad,  as  being  a  restriction 
of  the  qualification  under  the  custom.  Upon  these  grounds,  it  is  sub* 
mitted  that  the  pleas  were  not  proved,  and  that  the  orders  in  question 
were  invalid. 

Baddeley  (with  whom  was  Montagu  Chambers),  contr*L — Indepen- 
dently of  the  defence  set  up  by  the  fifth  and  sixth  pleas,  the  evidence 
adduced  on  the  part  of  the  plaintiff  fails  to  sustain  his  declaration. 
The  plaintiff  was  bound  to  set  forth  the  orders  distinctly  and  clearly 
according  to  their  legal  effect ;  and,  if  there  were  anything  to  qualify 
them,  he  was  bound  to  set  forth  the  qualification,  and  to  show  that  he 
was  not  affected  by  it.  This  he  has  not  done.  The  declaration  alleges 
that  it  is,  amongst  other  things,  by  the  orders  and  regulations  of  the 
company  provided  that  all  such  freemen  or  members  as  should  have 
boats  should  work  for  the  company,  in  regular  turns,  unless  that  he  or 
his  boat  should  be  incapable  of  doing  the  business,  that  is  to  say,  each 
man,  being  so  capable,  should  succeed  him  who  worked  last  as  he  should 
stand  in  the  company's  list, — alleging  as  the  only  qualification  of  the 
custom,  the  fact  of  the  boat  or  its  owner  being  insufficient  or  incapa- 
ble. It  is  somewhat  remarkable,  that,  considering  the  extensive  powers 
of  the  foreman  and  jury,  confirmed  as  they  are  by  the  act  of  parlia- 
ment, the  declaration  entirely  ignores  their  existence.  [Jervis,  G.  J. 
^rto-i  — The  objection  you  are  now  *urging  is  in  the  nature  of  a  vari- 
-J  ance.  Ought  it  not  to  have  been  taken  at  the  trial  ?  It  is  some- 
what like  the  old  case  of  a  declaration  against  a  non-freeman  for 
trading,  omitting  to  state  a  qualification  of  the  custom,  which  enables 
the  widows  of  freemen  to  trade.]  Upon  this  special  case,  the  court 
must  deal  with  the  whole  record,  and  with  the  facts  as  stated :  and  it 
is  immaterial  whether  a  particular  point  was  raised  at  the  trial  or  not. 
Upon  the  second  issue  the  plaintiff  was  bound  to  prove  the  orders  and 
regulations  upon  which  he  has  declared.  In  this  he  has  failed.  He 
ought  to  have  introduced  the  qualification  in  the  order  of  the  29th  of 
July,  1797,  of  the  powers  of  the  foreman  and  jury,  with  reference  to  the 
provisions  contained  in  the  order  of  the  31st  of  July,  1790.  The  order  of 
the  29th  of  July,  1797,  recites  that  of  the  31st  of  July,  1790,  and  qualifies 
it  thus, — « that  nothing  in  the  said  recited  orders  contained  was  meant 
or  intended  to  deprive  or  hinder,  or  shall  deprive  or  hinder,  the  fore- 
man and  jury  of  this  company,  or  the  major  part  of  them  assembled 
on  the  company's  affairs,  from  exercising  at  all  times  their  ancient  and 
accustomed  discretionary  powers  of  regulating  the  business  of  the  said 
company,  by  postponing  or  setting  aside  the  turn  of  any  of  the  tenants 
of  this  manor  and  hundred  in  doing  any  business  of  the  said  company, 
for  reasons  appearing  to  the  said  foreman  and  jury,  or  the  major  part 
of  them,  to  be  satisfactory,  expedient,  or  proper  for  that  purpose." 
Here  is  an  order  and  regulation  of  the  company,  made  at  a  water-court, 
with  reference  to  those  very  things  the  infringement  of  which  the  plain- 
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tiff  makes  the  subject  of  his  declaration.  The  order  of  1797  applies 
a  principle  of  interpretation  to  the  order  of  1790 :  it  introduces  a  new 
element  for  the  consideration  of  the  court.  The  declaration  should 
either  have  set  out  the  orders  in  h«c  verba,  or  should  have  stated  them 
strictly  according  to  their  legal  effect,  with  any  exception  or  proviso 
which  *qualifies  the  party's  rights  or  liabilities  under  them.  The  p^g 
rule  is  well  laid  down  in  1  Chitty  on  Pleading,  7th  edit.  pp.  312,  *- 
317,  and  also  in  the  case  of  Griffin  v.  Blandford,  Cowp.  62,  and  Vava- 
sour v.  Ormerod,  6  B.  &  C.  430  (E.  C.  L.  R.  vol.  13),  9  D.  &  R.  597 
(E.  C.  L.  R.  vol.  22).  In  the  first  of  these  cases,  the  defendant  (in 
replevin)  avowed  the  taking  under  an  ancient  custom  that  time  out  of 
mind  the  lord  of  the  manor,  upon  the  death  and  alienation  of  every 
tenant,  was  entitled  to  the  second  best  beast ;  if  but  one,  then  to  that 
one  beast ;  and,  if  no  beast,  then  to  a  compensation  in  lieu  thereof. 
The  custom  was  proved,  but  with  an  exception  of  mesne  seigniories, 
burgage  tenures,  and  alienations  to  the  use  of  the  alienees  and  their 
heirs :  and  it  was  held,  that  the  custom  was  not  set  out  as  proved,  there 
being  nothing  in  the  plea  which  went  to  show  that  burgage  tenures  and 
mesne  seigniories  were  excluded.  And  in  Vavasour  v.  Ormerod,  Lord 
Tenterden  says :  "  If  an  act  of  parliament  or  a  private  instrument  con- 
tain in  it,  first  a  general  clause,  and  afterwards  a  separate  and  distinct 
clause  which  has  the  effect  of  taking  out  of  the  general  clause  some- 
thing which  would  otherwise  be  included  in  it,  a  party  relying  upon 
the  general  clause  in  pleading  may  set  out  that  clause  only,  without 
noticing  the  separate  and  distinct  clause  which  operates  as  an  excep- 
tion. But,  if  the  exception  itself  be  incorporated  in  the  general  clause, 
there  the  party  relying  upon  it  must  in  pleading  state  it  with  the  ex- 
ception ;  and,  if  he  state  it  as  containing  an  absolute  unconditional 
stipulation,  without  noticing  the  exception,  it  will  be  a  variance.  This 
is  a  middle  case.  Here,  the  exception  is  not  in  express  terms  intro- 
duced into  the  reservation,  but  by  reference  only  to  some  subsequent 
matters  in  the  instrument.  The  words  are,  <  except  as  hereinafter 
mentioned.9  And  the  clause  thereinafter  mentioned  must  be  considered 
as  an  exception  in  the  general  clause,  by  which  the  rent  is  reserved : 
and  then,  according  to  the  *rule  above  laid  down,  the  plaintiff  rs|8„n 
ought  in  his  declaration  to  have  stated  the  reservation  and  the  ^ 
exception.  Not  having  done  so,  I  am  of  opinion  that  the  variance  is 
fatal."  So,  here,  the  plaintiff  ought  to  have  set  out  the  order  which 
qualifies  that  on  which  he  relies. 

Then,  the  plaintiff  has,  by  the  form  in  which  he  has  alleged  the 
orders,  given  them  a  drift  and  application  which  are  inconsistent  with 
the  right  of  action  upon  which  his  claim  is  founded.  He  has  chosen 
to  confine  the  orders  as  to  turns  to  a  particular  department  of  the  trade, 
viz.,  the  dredging  and  catching  oysters ;  and  then  he  goes  on  to  allege 
an  exclusion  from  his  turn  for  dredging  and  catching  oysters :  but  the 
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evidence  proved  nothing  of  the  kind.  [Jervis,  C.  J. — There  is  no 
question  saved  for  us  upon  not  guilty ;  and  the  second  plea  does  not 
raise  this  point.]  The  third  plea  does.  [Cresswell,  J. — There  is  no 
question  presented  for  our  decision  upon  the  third  plea.]  That  diffi- 
culty may  he  ohviated  by  an  amendment.  [Jervis,  C.  J. — The  points 
are  presented  for  our  opinion  by  consent  of  the  parties.  They  are 
bound  by  what  they  have  consented  to.  This  point  is  not  open  to  the 
defendant.] 

Then,  as  to  the  orders  of  the  12th  and  19th  of  July,  1852,  upon  which 
the  defendant  relies  in  his  fifth  and  sixth  pleas.  Upon  these  the  case 
presents  but  little  difficulty.  That  the  foreman  and  jury  have  a  right 
to  make  orders  for  the  regulation  of  the  trade  of  the  company,  is  clear. 
This  power  is  expressly  recognised  by  the  statute  3  Vict.  c.  lix.  That 
statute,  in  s.  1,  recites  that  "  there  is  and  hath  been  time  out  of  mind 
a  considerable  oyster-fishery  in  the  manor  and  hundred  of  Faversham, 
in  the  county  of  Kent,  and  the  arms  of  the  sea  near  thereunto, 
situate,  &c. ;  that  there  is,  and  from  time  out  of  mind  hath  been,  a 
certain  company,  in  the  nature  of  a  prescriptive  corporation,  called 
or  known  by  the  name  of  'The  Company  or  Fraternity  of  Free 
^o-j-i  *Fishermen  and  Dredgermen  of  the  Manor  and  Hundred  of  Faver- 
-J  sham,  in  the  county  of  Kent,'  and  the  freemen  or  members  of  the 
said  company  have  bred,  laid,  dredged  for,  caught,  had,  and  taken 
oysters  and  oyster-brood  in  the  waters  and  creeks  within  the  said 
fishery,  exclusive  of  all  other  persons,  the  said  company  paying  in  con- 
sideration thereof  a  yearly  sum  of  23*.  4d.  to  the  lord  of  the  said 
manor  and  hundred  of  Faversham  for  the  time  being ;  that  certain 
courts  called  water-courts  of  the  said  manor  and  hundred  have  time  out 
of  mind  been  held  before  the  steward  of  the  said  manor  and  hundred, 
on  Saturday  next  after  Easter,  and  on  Saturday  next  after  Lammas 
Day,  in  every  year,  at  which  courts  the  members,  or  the  majority  of 
the  members,  of  the  said  company  or  fraternity  then  present  have 
made  orders,  rules,  and  regulations  for  the  government  and  manage- 
ment of  the  said  company,  and  for  imposing  and  levying  fines  and 
penalties  on  the  members  of  the  said  company  for  the  breach  or  non- 
observance  of  such  orders,  rules,  and  regulations ;  and  at  a  court  holden 
on  Saturday  next  after  Easter,  or  in  pursuance  of  orders  then  made, 
persons  qualified  according  to  the  usages  and  customs  of  the  said  com- 
pany have  been  heretofore  admitted  to  the  freedom  of  the  said  company : 
and  that  the  said  fishery  is  maintained  and  preserved  at  a  very  con- 
siderable yearly  sum  of  money  by  the  said  company,  and  the  said 
fishery  is  of  great  benefit  to  the  public  as  well  as  to  the  said  company ; 
and  it  is  expedient  that  further  power  should  be  granted  to  the  said  com- 
pany, to  maintain  and  preserve  the  same,  than  they  now  possess,  and 
that  the  time  for  holding  the  water-courts  for  the  said  manor  and  hun- 
dred should  be  altered ;  and  it  is  desirable  that  further  powers  should 
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be  granted  to  the  said  company ;  but  the  several  purposes  aforesaid  can- 
not be  effected  without  the  aid  and  authority  of  parliament."  It  r^~9 
then  goes  on  to  enact  *"  that  the  several  persons  at  present  com-  '- 
posing  « The  Company  or  Fraternity  of  Free  Fishermen  and  Dredgermen 
of  the  Manor  and  Hundred  of  Faversham,  in  the  County  of  Kent,'  and 
all  other  persons  who  shall  hereafter  be  free  of  the  said  fishery,  shall  and 
may  have  and  exercise  all  the  powers  and  authorities  now  vested  in  and 
belonging  to  and  now  used  and  exercised  by  the  said  company,  and  also 
shall  have  and  exercise  all  such  other  powers  and  authorities  as  are 
hereinafter  given  or  mentioned."  The  2d  section  provides  for  the  hold- 
ing of  general  annual  courts,  and  the  election  of  a  foreman,  treasurer, 
secretary,  and  twelve  jurymen,  and  that  such  foreman,  treasurer,  sec- 
retary, and  jury  for  the  time  being  shall  have  the  management  and 
regulation  of  the  said  fishery,  and  of  the  affairs  of  the  said  company, 
in  the  same  manner,  and  to  the  same  extent,  as  the  foreman,  treasurer, 
bookkeeper,  and  jury  of  the  said  company  had  theretofore  had  the 
management  and  regulation  thereof.  The  only  question  is,  whether  the 
orders  made  by  the  foreman  and  jury  on  the  12th  and  19th  of  July, 
1852,  were  in  excess  of  their  power.  It  is  submitted  that  they  were 
not,  and  moreover  that  they  were  fair  and  reasonable.  It  was  clearly 
reasonable  to  require  notice  from  freemen  having  boats,  of  their  readi- 
ness to  be  employed  in  carrying  the  produce  of  the  fishery  to  market ; 
and,  if  the  foreman  and  jury  might  lawfully  suspend  for  one  turn  those 
who  neglected  to  give  notice,  they  might  suspend  them  for  a  longer 
period.  PrimS  facie  they  were  acting  within  the  scope  of  their  autho- 
rity and  jurisdiction,  and  therefore  the  maxim  "  Omnia  praesumuntur 
legitime*  facta,  donee  probetur  in  contrariam"  applies ;  and  the  rule  is 
the  same  whether  the  act  done  is  the  act  of  a  court  or  of  a  corporation. 
ftfany  reasons  might  readily  be  suggested  why  a  regulation  of  this  sort 
should  be  reasonable  in  this  particular  trade.  The  competition  is  great, 
and  the  season  limited.  It  is  essential  that  the  company  should  j.^, 
*be  provided  with  boats  sufficient  for  the  conveyance  of  the  oysters  *- 
to  market :  and  this  cannot  be  done  on  the  instant.  *  The  exclusion  from 
a  turn,  for  default  of  notice,  is  not  in  the  nature  of  a  penalty ;  nor  is 
it  like  the  case  of  the  exclusion  of  a  commoner  from  the  exercise  of  his 
commonable  rights :  it  is  a  mere  regulation  for  the  benefit  of  the 
general  body.  In  Bosworth  v.  Hearne,  2  Stra.  1085,  a  by-law  that 
no  drayman  or  brewer's  servant  should  be  abroad  in  the  streets  of  Lon- 
don with  his  dray  or  cart  after  one  o'clock  in  the  afternoon,  under  the 
penalty  of  20*.,  was  held  good,  inasmuch  as  « it  was  only  a  regulation 
of  trade,  of  which  the  city  was  the  best  judge ;  and  it  was  enough  that 
it  did  not  appear  unreasonable  in  itself."  It  is  said  that  this  practice 
of  requiring  notice  from  the  owners  of  boats  was  not  in  force  until 
1850.  But  that  circumstance  in  itself  will  not  make  it  unreasonable. 
Nor  is  it  a  ground  of  objection  that  the  order  was  not  made  at  a  water- 
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court,  which  since  the  passing  of  the  3  Vict.  c.  lix.  is  held  (unless  called 
for  special  purposes)  only  once  a  year;  for,  it  was  competent  to  the 
water-court  to  delegate  the  power  to  make  it  to  the  foreman  and  jury : 
Rex  v.  Spencer,  3  Burr.  1827.  This  order  is  not  a  restraint  of  trade, 
as  in  the  instances  put^by  Lord  Macclesfield  in  Mitchell  v.  Reynolds,  1 
P.  Wms.  181,  but  a  mere  regulation;  and  by-laws  for  the  regulation 
of  trade,  which  are  for  the  benefit  and  advantage  of  trade,  are  good : 
The  Master  G-unmakers  of  London  v.  Fell,  Willes,  384.  The  common 
council  of  the  city  of  London  have  by  custom  a  right  to  make  ordi- 
nances for  regulating  carts  worked  within  the  city  for  hire,  restraining 
their  number,  licensing  them,  and  regulating  the  manner  in  which  they 
shall  be  licensed.  A  by-law  was  made  in  common  council,  that  four 
hundred  and  twenty  of  such  carts,  and  no  more,  should,  by  the  presi- 
dent and  governors  of  Christ's  Hospital,  be  allowed  or  licensed  to  work 
for  *hire  within  the  city.     It  was  held,  that  such  by-law  was 


*34] 


supported  by  the  custom ;  and  that  the  discretionary  power  of 


licensing  was  rightly  and  ex-necessitate  delegated  by  the  common 
council  to  a  smaller  body ;  and  (on  a  motion  for  a  procedendo,  after 
return  to  a  habeas  corpus  obtained  by  a  party  sued  on  the  by-law)  the 
Court  of  Queen's  Bench  refused  to  inquire  whether  or  not  the  number 
of  four  hundred  and  twenty  was  reasonable.  [Maulb,  J. — Surely  a 
competent  authority  in  a  trading  corporation  may  make  regulations  in 
restraint  of  their  trade.]  In  James  v.  Tutney,  Cro.  Car.  497,  it  was 
held  that  a  custom  in  a  manor  to  make  by-laws  for  the  regulation  of  a 
common  or  great  waste,  parcel  of  the  manor,  is  good:  so,  a  by-law, 
that  no  commoner  shall  put  his  sheep  into  a  particular  part  of  the  com- 
mon, is  good.  It  is  objected  that  the  order  of  the  12th  of  July,  1852, 
does  not  intimate  at  what  time  the  notice  was  to  be  given.  But  these 
orders,  which  are  made  by  men  comparatively  illiterate,  are  not  to  be 
construed  with  the  strictness  that  would  be  applied  to  an  act  of  parlia- 
ment or  a  deed :  or,  as  Denison,  J.,  says,  in  the  case  of  The  Master, 
&c,  of  the  Vintners'  Company  v.  Passey,  1  Burr.  235,  239,  "By- 
Laws  ought  to  have  a  reasonable  construction :  we  ought  not  to  construe 
them  so  strictly  as  to  take  them  to  be  void,  if  every  particular  reason 
of  making  them  does  not  appear."  And  here  it  appears  on  the  face  of 
the  case,  that  the  plaintiff  had  notice  of  the  order  on  the  14th ;  and  it 
further  appears  that  he  himself  was  excluded  in  1851,  by  the  same  rule. 
[Maule,  J. — The  order  of  the  12th  of  July  was  not  the  notice.  I 
observe  the  plaintiff  in  his  evidence  says,  "  I  heard  there  was  a  notice. 
I  heard  of  it  on  the  14th  of  July.  It  did  not  mention  any  particular 
time.  I  thought  it  time  enough  to  give  notice,  when  I  was  ready  to 
carry."]  He  had  the  means  of  knowing  the  time:  the  same  time  that 
*o£-i  applied  to  the  salesmen,  must  ^necessarily  apply  to  those  who 
**  were  to  carry  the  oysters  to  market.  At  all  events,  the  allegation 
of  the  order  of  the  19th  of  July,  is  sufficient  to  sustain  the  defence 
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striking  out  all  the  rest.  If  there  be  any  ground  at  all  upon  which 
these  orders  can  be  sustained,  the  court  will  uphold  them.  It  is  most 
essential  to  the  welfare  and  prosperity  of  the  trade,  that  the  authority 
of  the  foreman  and  jury  should  not  be  impugned. 

Quain,  in  reply,  was  stopped  by  the  court. 

Jervis,  C.  J. — I  am  sorry  to  say  that  we  must  determine  this  case 
without  deciding  the  principal  point  which  the  parties  intended  to  raise, 
viz.  whether  or  not  the  foreman  and  jury  had  power  to  make  the  order 
of  the  19th  of  July,  1852,  and  whether  or  not  such  order  was  reasonable. 
Upon  the  declaration,  one  only  objection  is  open :  and  that  is,  that  the 
plaintiff  has  alleged  his  right  as  a  freeman  of  the  company  to  be  em- 
ployed in  his  turn  to  carry  oysters  to  Billingsgate  generally.  Mr. 
Baddeley  says,  that,  inasmuch  as  the  water-court  order  of  the  29th  of 
July,  1797,  makes  that  right  subject  to  a  qualification  or  condition  that 
the  party  and  his  boat  should  be  capable  of  doing  the  business,  it  does 
not  confer  a  general  right  to  be  employed,  and  that  the  restriction 
should  have  been  stated  in  the  declaration.  It  is  unnecessary  to  quar- 
rel with  the  general  rule  as  contended  for  by  the  defendant's  counsel. 
But  I  am  of  opinion  that  it  has  no  application  to  this  case,  because  this 
is  not  a  restriction  or  limitation  of  that  description.  The  right  to  be 
employed  in  carrying  oysters  in  turn  is  absolute,  until  something  is 
afterwards  done  by  the  foreman  and  jury  to  prevent  the  party  from 
taking  the  benefit  of  it :  the  alleged  condition  is  not  of  a  nature  to 
qualify  or  cut  down  the  right.  Then  comes  the  only  remaining  ques- 
tion,— whether  the  defendant  *has  proved  his  fifth  and  sixth  pleas,  r*Qr> 
which  are  substantially  the  same.  Several  objections  were  urged,  ^ 
one  of  which,  though  a  technical  objection,  appears  to  me  to  be  fatal. 
The  plea  alleges,  that,  on  the  12th  of  July,  1852,  the  same  being  a  fit 
and  convenient  time  for  that  purpose,  the  foreman  and  jury  for  the  time 
being,  having  then  the  management  and  regulation  of  the  fishery,  and 
of  the  affairs  of  the  company,  as  in  the  act  of  parliament  in  that  behalf 
mentioned,  in  order  that  the  company  might  be  provided  with  fit  and 
proper  vessels  to  take  their  oysters  to  market  at  such  period  or  season 
of  the  year  as  aforesaid,  and  that  the  trade  and  business  of  the  com- 
pany might  then  be  properly  and  adequately  conducted  and  carried  on, 
caused  a  certain  notice  and  order  to  be  duly  given  and  made  to  the  free- 
men and  members  of  the  company, — the  said  notice  and  order  being 
proper  and  reasonable  in  that  behalf,  and  being  a  notice  or  ^rder  of  such 
and  the  like  nature  as  the  foreman  and  jury  of  the  said  company  for 
the  time  being  had  before  the  passing  of  the  act  been  authorized  and 
empowered  from  time  to  time  to  give  and  make  in  the  management  and 
regulation  of  the  said  fishery,  and  of  the  affairs  of  the  said  company, — 
and  thereby  directed  and  required  that  those  freemen  or  members  of  the 
company  who  had  vessels  fitting  and  proper  for  the  purposes  aforesaid, 
and  intended  to  work  for  the  said  company  at  the  period  or  season  of 
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the  year  for  dredging  for,  catching,  and  taking  oysters,  should,  on  or 
before  the  19th  of  July  in  the  year  aforesaid,  give  notice  to  the  foreman 
or  to  any  one  of  the  jury  of  the  said  company  of  their  intention  of 
working  for  the  company  as  aforesaid, — of  which  said  notice  and  order 
the  plaintiff  afterwards,  and  before  the  said  19th  of  July,  had  notice ; 
and  that  the  plaintiff  neglected  and  omitted  to  give  such  notice  of  his 
intention  of  working  for  the  company  as  aforesaid.    The  plea  then  goes 
^ft-..  on  to  allege,  that,  ^afterwards,  on  the  19th  of  July,  by  a  certain 
J  other  order  and  regulation  made  by  the  foreman  and  jury, — the 
same  being  a  proper  and  reasonable  order  and  regulation  in  that  behalf, 
and  being  an  order  and  regulation  of  such  and  the  like  nature  as  the 
foreman  and  jury  for  the  time  being  had  before  the  passing  of  the  act 
been  authorized  and   empowered  from   time  to  time  to  make  in  the 
management  and  regulation  of  the  fishery,  and  of  the  affairs  of  the 
company, — it  was  ordered  and  provided  that  the  boats  or  vessels  of  those 
of  the  freemen  or  members  of  the  company  who  had  given  notice  of 
their  intention  of  working  for  the  company,  should  be  employed  to  work 
for  the  company,  and  to  carry  their  oysters  to  Billingsgate,  and  that  no 
other  boats  or  vessels  should  be  allowed  to  take  turn  with  them,  or  be 
employed  in  so  working  and  carrying  the  oysters  as  aforesaid,  with  the 
said  boats  or  vessels  of  the  freemen  or  members  who  had  given  notice, 
until  after  the  31st  of  October ;  and  that,  by  reason  of  the  premises, 
and  by  virtue  of  the  last-mentioned  order  and  regulation,  the  defendant, 
according  to  his  duty  in  that  behalf  as  foreman  of  the  company,  at  the 
several  times  in  the  declaration  mentioned,  being  after  the  19th  of  July, 
and  before  the  31st  of  October,  refused  to  employ  the  plaintiff  and  his 
boat,  as  he  lawfully  might,  the  plaintiff  and  his  boat  not  being  then 
entitled,  by  reason  of  the  premises,  to  be  so  employed  as  aforesaid. 
There  is  no  evidence  on  the  face  of  the  special  case,  of  any  such  notice 
or  order  having  been  given  or  made  at  all.    It  is  true  a  notice  was  given, 
requiring  those  freemen  who  had  vessels  fitting  to  give  notice  to  the 
foreman  or  one  of  the  jury,  of  their  intention  of  working  for  the  com- 
pany,— but  not  fixing  any  time  at  which  6uch  notice  should  be  given. 
It  appears  from  the  case,  that,  prior  to  the  year  1850,  the  practice  had 
been,  that  the  foreman  and  jury  ascertained,  either  by  notice  or  by  per- 
son-! sonal  application,  before  the  commencement  of  *the  season,  who 
J  could  carry ;  and  then  the  freemen,  after  they  had  ceased  to  be 
'  employed  elsewhere,  gave  notice,  and  came  in  after  standing  by  one 
turn :  and  there  is  nothing  to  show  that  the  old  practice  had  not  been 
revived.     Mr.  Baddeley  says  the  pleas  were  sufficient  without  the  alle- 
gation of  notice.     But,  if  that  were  struck  out,  it  would  appear  that 
the  foreman  and  jury  chose  to  employ  others  in  the  plaintiff's  turn, 
without  any  notice  to  him.     That  clearly  would  not  be  reasonable.     I 
think  the  whole  basis  of  the  plea  fails ;  and,  on  that  simple  ground,  I 
am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
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Mauls,  J. — I  am  of  the  same  opinion  upon  both  points,  and  I  do 
not  think  it  necessary  to  add  anything  to  what  my  Lord  Chief  Justice 
has  said.  The  allegations  of  notice  in  the  fifth  and  sixth  pleas  clearly 
are  not  proved ;  and,  if  the  matters  not  proved  be  struck  out,  as  it  has 
been  suggested  they  may  be,  the  pleas  would  afford  no  answer  whatever 
to  the  declaration. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion. 

Crowder,  J. — The  fifth  and  sixth  pleas  are  entirely  founded  upon 
the  notice.  And  I  agree  with  the  rest  of  the  court  in  thinking  that 
they  cannot  be  made  good  by  striking  out  any  part. 

Judgment  for  the  plaintiff. 


♦  ■ 


*GETHER  v.  CAPPER.    May  31.  [*39 

By  a  charter-party  for  a  voyage  from  Sundewall  to  Southampton,  it  was  stipulated  that  the 
owner  should  receive  "  the  highest  freight  which  he  could  prove  to  have  been  paid  for  ships  on 
the  tame  voyage  when  the  vessel  passed  Elsinore,  bat  not  less  than  90*.  per  St  Petersburgh 
standard  hundred :" — Held,  that  this  did  not  oontemplate  strictly  legal  proof;  but  that  the 
owner  would  be  entitled  to  the  highest  rate  of  freight  which  the  owner,  to  the  knowledge  of 
the  freighter,  was  in  a  position  to  prove,  by  reasonable  evidence,  to  have  been  paid. 

This  was  an  action  for  freight  upon  a  charter-party.  The  first  count 
of  the  declaration  stated,  that,  on  the  25th  of  June,  1853,  by  a  certain 
charter-party  then  made  between  the  plaintiff  and  certain  persons  therein 
described  as  Messrs.  Hoare,  Buxton  &  Co.,  of  London,  it  was  agreed, 
that,  after  having  performed  the  voyage  from  Gafle  to  Honfleur,  the 
plaintiff  should  proceed  from  thence  to  Sundswall,  and  there  on  account 
of  the  charterers  should  take  on  board  a  cargo  of  wood,  with  the  neces- 
sary deck-load  and  stowage,  as  much  as  the  vessel  could  conveniently 
carry,  and  should  then  without  delay  proceed  to  Southampton,  where 
the  cargo  was  to  be  discharged  according  to  the  bill  of  lading,  and  the 
voyage  was  to  conclude :  That  it  was  further  agreed,  that,  upon  deliver- 
ing the  same  at  the  said  place  of  discharge,  the  plaintiff  was  to  receive 
the  highest  freight  which  he  could  prove  to  have  been  paid  for  ships  an 
the  same  voyage  when  the  said  vessel  passed  Elsinore,  but  not  less  than 
90s.  British  sterling,  per  St.  Petersburgh  standard  hundred,  computed 
at  one  hundred  and  sixty-five  British  cubic  feet  for  planks,  battens,  and 
boards,  and  one  hundred  and  fifty  cubic  feet  for  timber,  and  full  freight 
for  the  deck-load,  and  for  short  lengths  for  stowage,  all  with  5  per  cent, 
hat-money, — which  freight  was  to  be  paid  to  the  plaintiff,  after  a  right 
delivery  of  the  cargo,  half  in  cash,  and  half  in  four  months'  bills  on 
London,  to  be  approved  of  by  him :  That  it  was  further  agreed  that 
the  necessary  moneys  for  ship's  disbursements  at  the  place  of  lading 
might  be  received  from  the  skipper  against  insurance,  and  in  reduction 
of  freight:  That  *the  cargo  was  to  be  delivered  free  to  and  from  p^ 
the  ship's  side  at  all  places ;  and,  should  lighters  be  required,  they  *■ 
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should  be  for  account  of  the  freighter ;  and  that  the  freighter  was  to 
clear  the  cargo  in  all  ports  and  rivers :  That  the  said  freighters  assigned 
to  the  defendant,  and  the  defendant  then  became  and  was  the  assignee 
of,  the  said  cargo,  and  entitled  to  receive  the  same :  And  that  thereupon, 
in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  deliver  unto  the  defendant  as  such  assignee  the 
said  cargo  according  to  the  said  charter-party,  the  defendant  then  pro- 
mised the  plaintiff  to  perform  and  fulfil  all  things  in  the  said  charter- 
party  contained  on  behalf  of  the  freighters  to  be  performed :  That  all 
times  had  elapsed,  and  all  things  had  been  done  by  the  plaintiff  neces- 
sary to  entitle  him  to  the  fulfilment  of  the  said  promise  on  behalf  of 
the  defendant,  and  to  payment  according  to  the  terms  of  the  said  charter- 
party  i  That  the  plaintiff  was  able  to  prove,  and  that  the  fact  was,  that 
the  highest  freight  paid  for  ships  on  the  same  voyage  at  the  time  the  said 
vessel  passed  Elsinore,  was,  to  wit,  11.  7s.  6rf.  per  St.  Petersburglx 
standard  hundred,— of  which  the  defendant  always  had  notice :  That, 
by  reason  of  the  premises,  a  large  sum,  to  wit,  the  sum  of  8002.,  became 
due  and  payable  to  the  plaintiff  for  the  freight  of  the  said  vessel,  and 
for  percentage  thereon,  and  for  port-dues,  and  otherwise,  according  to 
the  terms  of  the  said  charter-party :  And  that,  although  a  certain  sum, 
to  wit,  the  sum  of  1672.  3*.  5<f.,  had  been  paid  in  part  liquidation  of 
the  said  larger  sum:  Tet  that  the  defendant  had  not  paid  the  residue  * 
according  to  the  terms  of  the  said  charter-party,  and  had  wholly  refused 
either  to  give  such  bills  as  in  the  said  charter-party  was  mentioned,  or 
to  pay  in  cash  the  said  freight  and  charges,  or  any  part  thereof. 

And  the  plaintiff  also  sued  the  defendant  for  money  payable  by  the 
*4.11  defendant  to  the  plaintiff  for  freight  for  *the  conveyance  by  the 
J  plaintiff  for  the  defendant  at  his  request,  of  goods  in  ships :  and 
for  money  paid  by  the  plaintiff  for  the  defendant  at  his  request ;  and 
for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  upon  an 
account  stated  between  them :  And  the  plaintiff  claimed  10002. 

The  defendant  pleaded, — first,  to  so  much  of  the  first  count  as  claimed 
freight  exceeding  90*.  British  sterling  per  St.  Petersburgh  standard 
hundred,  computed  as  aforesaid,  with  52.  per  cent,  hat-money,  that  the 
plaintiff  was  not  able  to  prove,  nor  was  it  the  fact,  that  the  highest  freight 
paid  for  ships  on  the  same  voyage  at  the  time  the  said  vessel  passed 
Elsinore,  exceeded  such  90*.,  with  such  52.  per  cent,  hat-money, — 
secondly,  to  the  cause  of  action  in  the  introductory  part  of  the  first 
plea  mentioned,  that  the  plaintiff  did  not  prove  that  any  higher  rate  of 
freight  than  such  90*.  as  aforesaid,  with  such  5  per  cent,  hat-money  as 
aforesaid,  had  been  paid  for  ships  on  the  same  voyage  when  the  said 
vessel  passed  Elsinore,  according  to  the  true  meaning  of  the  contract. 

The  plaintiff  demurred  to  the  second  plea, — the  point  marked  in  the 
margin  being,  "  that  the  plea  puts  in  issue  an  immaterial  fact,  and  one 
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which  is  not  alleged  in  the  count  to  which  it  is  an  answer ;  and  gene- 
rally, that  it  discloses  no  sufficient  ground  of  defence  to  the  action." 

Idushj  in  support  of  the  demurrer. — The  second  plea  is  clearly  a  bad 
one.  It  admits  that  a  higher  rate  of  freight  than  90*.  had  been  paid 
for  ships  on  the  same  voyage  when  the  vessel  in  question  passed  Elsi- 
nore,  and  that  the  plaintiff  was  able  to  prove  it :  all  it  denies  is,  a  fact 
not  alleged  in  the  declaration,  viz.  that  the  plaintiff  proved  it.  This  is 
a  mercantile  contract,  which  must  receive  a  reasonable  construction. 
The  construction  which  will  be  contended  for  on  the  other  side, — that, 
before  the  plaintiff  can  be  entitled  to  receive  the  higher  ^freight, 
he  must  give  strict  legal  proof  of  its  payment, — would  be  un- 
reasonable and  absurd.  Before  whom  is  he  to  prove  it  ?  Is  he  to  bring 
an  action,  and  so  prove  it  before  a  court  and  jury  ?  [Crowder,  J.— 
The  defendant  will  say  it  means  such  proof  as  ought  reasonably  to  be 
deemed  sufficient  to  satisfy  a  merchant.]  That  might  be  a  very  conve- 
nient admission  for  the  purposes  of  this  demurrer :  but  that  can  hardly 
be  contended.  [Maule,  J. — If  this  plea  be  good,  the  declaration 
must  be  bad.  If  proving  the  highest  amount  of  freight  paid  for  ships 
on  the  same  voyage  when  this  vessel  passed  Elsinore,  was  a  condition 
precedent,  the  general  allegation  that  all  things  had  been  done  by  the 
plaintiff  necessary  to  entitle  him  to  the  fulfilment  of  the  defendant's 
promise,  and  to  payment  according  to  the  terms  of  the  charter-party, 
does  comprehend  the  allegation  that  he  did  prove  that  fact.]  The 
meaning  of  that  general  allegation  is,  that  the  plaintiff  brought  home 
the  cargo,  and  so  earned  freight  under  the  charter-party.  The  decla- 
ration then  goes  on  to  allege  circumstances  which  entitle  the  plaintiff 
to  the  larger  freight  claimed.  That  which  the  plea  traverses  is  nowhere 
alleged  at  all. 

Raymond  (with  whom  was  Bovill),  contr&. — The  plea  in  question  is 
not  addressed  to  the  90*.  freight,  but  to  the  higher  rate  of  71.  7*.  6d. 
per  St.  Petersburgh  standard  hundred.  It  lay  on  the  plaintiff  to  show 
that  he  was  entitled  to  receive  that  higher  amount  of  freight.  The 
proof  mentioned  in  the  charter-party  clearly  is  a  condition  precedent  to 
the  plaintiff's  right  to  receive  that :  and,  if  it  be  a  condition  precedent, 
he  cannot  say  that  it  is  not  involved  in  the  declaration ;  for,  if  not,  the 
declaration  would  be  bad.  The  general  averment  that  the  plaintiff  had 
done  all  things  necessary  to  entitle  him  to  the  fulfilment  of  the  defend- 
ant's promise,  and  to  payment  according  to  the  terms  of  the  charter- 
party,  must  *mean  that  he  has  entitled  himself  to  the  whole  of  r+4o 
that  which  he  demands.  [Maule,  J. — The  allegation  of  perform-  "- 
ance  comes  immediately  after  the  mutual  promises,  and  before  the  alle- 
gation as  to  the  larger  freight.  That  general  allegation  of  performance 
would  be  proved  if  the  plaintiff  was  entitled  to  be  paid  anything  in  re- 
spect of  the  contract.]  The  demand  is  for  the  whole  freight  due  on  the 
charter-party.    The  plaintiff  avers  that  the  whole  freight  is  more  than 
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90*.,  to  wit,  11.  7*.  6d.  [Maule,  J. — The  plaintiff  does  not  aver  that 
he  has  done  everything  to  entitle  him  to  recover  the  freight  claimed  in 
the  declaration ;  but,  to  the  fulfilment  of  the  contract,  and  to  the  pay- 
ment of  the  freight  mentioned  in  the  charter-party.  He  will  be  enti- 
tled to  that,  in  the  event  of  his  being  found  entitled  to  the  minimum 
freight  only.]  He  is  by  this  action  insisting  upon  the  chartered  freight 
being  a  sum  exceeding  90*.  Before  the  Common  Law  Procedure  Act, 
to  entitle  him  to  the  higher  freight,  the  plaintiff  must  distinctly  have 
averred  all  the  facts  necessary  to  show  that  the  contract  entitled  him 
to  it.  [Maule,  J. — It  was  competent  to  the  plaintiff  to  sue  for  the 
minimum  freight  only :  and  the  declaration  may  be  a  very  good  one, 
although  it  states  something  bearing  upon  the  claim  to  the  larger  freight. 
In  effect,  the  declaration  states,  that  the  defendant  promised  to  pay 
freight, — a  certain  minimum  freight  in  one  event,  and  a  certain  larger 
freight  in  another  event, — and  that  something  has  happened  which  en- 
titles the  plaintiff  to  recover  some  freight.  That  which  the  plaintiff 
wanted  to  show  was,  that  the  events  which  happened  entitled  him  to 
recover  all  the  freight  he  claims  in  his  declaration :  instead  of  saying 
that,  he  says,  that  he  has  done  all  that  entitles  him,  and  that  the  events 
which  have  happened  entitle  him,  to  all  that  the  contract  entitles  him 
to.]  The  plea  is  a  substantial  answer  to  so  much  of  the  demand  as  it  is 
*jj.1  &ddres8ed  to.  The  main  ^question  is,  whether  actual  proof  was  a 
J  condition  precedent  to  the  plaintiff's  right  to  sue  for  the  higher 
freight.  This  is  a  mercantile  contract,  which  should  receive  such  a  rea- 
sonable construction  as  to  make  it  capable  of  performance  without  the 
intervention  of  a  suit  at  law :  legal  proof  could  not  have  been  contem- 
plated. If  the  words  are  so  ambiguous  as  to  be  incapable  of  any  con- 
struction, the  plaintiff  can  only  be  entitled  to  the  minimum  freight. 
"Proof"  does  not  necessarily  mean  legal  proof.  It  was  not  necessary 
to  prove  absolutely  that  the  higher  rate  of  freight  had  been  paid  in 
other  cases :  this  might  have  been  done  by  producing  a  charter-party 
or  a  bill  of  lading,  or  by  any  other  reasonable  medium  of  proof.  It 
would  be  for  the  jury  to  say  whether  or  not  reasonable  proof  was  ten- 
'  dered.  It  is  like  the  case  of  a  contract  for  an  "approved  bill." 
[Maule,  J. — I  think  it  is  extremely  doubtful  whether  the  declaration 
does  not  in  fact  allege  that  the  plaintiff  did  prove  the  fact :  it  alleges 
that  the  defendant  knew  the  fact,  and  that  the  defendant  was  aware 
that  the  plaintiff  was  able  to  prove  it.]  If  so,  the  plea  is  good  as  a  tra- 
verse. His  mere  knowledge  might  not  be  enough.  [Maule,  J. — The 
charter-party  does  not  explicitly  require  proof  to  be  given :  it  is  only 
by  inference  you  require  it.  Is  not  a  thing  proved  to  one  who  known 
the  fact  ?~\  The  court  assumes  that  the  defendant  knew  it.  [Maule, 
J. — The  declaration  so  alleges,  and  the  plea  does  not  deny  it.  The 
correct  view  of  it  seems  to  me  to  be  this.  The  words  are, — the 
plaintiff  to  receive  the  highest  freight  which  he  can  prove  to  have 
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been  paid  for  ships  on  the  same  voyage  when  the  said  vessel  passes  El- 
sinore,  but  not  less  than  90*.  That  involves  the  fact  that  the  larger 
freight  has  been  paid.  The  charter-party  does  not  say  that  the  plain- 
tiff shall  prove  it :  but  you  assume  that  by  implication  it  does  require 
him  to  prove  it.  To  that  I  do  not  assent.  Admitting  *the  simple  rj|c.- 
fact  of  ability  to  prove  not  to  be  enough,  in  the  circumstances  "- 
which  have  happened, — that  the  fact  was  so,  that  the  plaintiff  was  able 
to  prove  it,  and  that  the  defendant  knew  it, — is  not  the  charter-party 
satisfied  ?  The  plaintiff  shall  prove,  or  such  circumstances  shall  concur 
as  to  render  proof  unnecessary.  The  declaration  does  not  aver  that  the 
plaintiff  did  prove  the  fact,  but  that  he  could  prove  it.  The  capacity 
to  prove,  coupled  with  knowledge  on  the  part  of  the  defendant  of  the 
capacity  to  prove,  and  of  the  existence  of  the  fact,  I  think  satisfies  the 
terms  of  this  charter-party.  If  the  words  had  been  « which  he  can 
prove  and  does  prove,"  it  might  have  been  otherwise ;  for,  in  that  case, 
perhaps  it  could  not  have  been  said  that  something  which  is  not  proof 
shall  be  equivalent  to  proof.]  Taking  the  whole  contract  together,  it 
evidently  shows  that  something  more  was  meant  than  mere  knowledge. 
[Maule,  J. — The  case  is  somewhat  analogous  to  Warren  v.  Peabody,  8 
C.  B.  800  (E.  C.  L.  It.  vol.  65).] 

Jervis,  C.  J. — I  think,  for  the  reasons  given  by  my  Brother  Maule, 
that  the  plaintiff  is  entitled  to  judgment  on  this  demurrer. 

The  rest  of  the  court  concurring,       Judgment  for  the  plaintiff.(a) 

(a)  The  plea  demurred  to  had  been  disallowed  by  Cresswell,  J.,  at  Chambers,  but  restored  by 
the  court,  on  motion,  upon  condition,  that,  if  the  plaintiff  demurred  to  it,  the  demurrer  Bhould  be 
tet  down  and  argued  without  delay. 
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To  constitute  a  good  ploa  in  avoidance  of  circuity  of  action,  it  must  show  that  the  sum  which  the 
defendant  is  entitled  to  recover  from  the  plaintiff  is  necessarily  the  same  as  that  in  respect  of 
which  the  plaintiff  is  suing. 

By  a  charter-party  it  was  agreed  between  the  master  and  the  charterers,  that  one-third  of  the 
stipulated  freight  should  be  paid  before  the  sailing  of  the  vessel, — the  same  to  be  returned,  if 
the  cargo  was  not  delivered  at  the  port  of  destination, — the  charterers  to  insure  the  amount  at  the 
owners'  expense,  and  deduct  the  cost  of  doing  so  from  the  first  payment  of  freight.  The  charterers 
paid  the  one-third  freight,  deducting  the  premium  of  insurance.  The  vessel  and  cargo  did  not 
reach  their  port  of  destination.  In  an  action  by  the  charterers  to  recover  back  the  freight  so 
paid, — the  owner  pleaded  that  the  loss  of  the  part  of  the  freight  to  be  returned,  war  such  a 
loss  as  was  by  the  charter-party  to  be  insured  against  by  the  charterers  at  the  owners'  expense, 
and  such  insurance,  if  effected,  would  have  indemnified  the  defendant  against  the  loss  of  the 
freight  stipulated  to  be  returned ;  that,  although  the  plaintiffs  might,  with  the  use  of  reason* 
able  care  and  diligence,  have  effected  an  insurance  whereby  the  defendant  and  the  owners  of 
the  ship  would  have  been  fully  indemnified  against  the  loss  of  the  one-third  freight  so  to  be 
returned,  the  plaintiffs  effected  the  insurance  so  negligently  and  out  of  the  usual  course  of 
business,  that  the  same  becuino  of  no  use  or  value,  and  the  defendant  by  reason  of  such  im- 
proper conduct  had  sustained  damages  to  the  amount  of  the  said  third  freight  so  insured,  and 
the  plaintiffs  thereby  became  liable  to  the  defendant  for  the  same,  and  liable  to  make  good  to 
the  defendant  such  amount  as  he  should  have  to  return  to  the  plaintiffs  under  their  charter- 
party,  and  any  sum  paid  or  returned  by  the  defendant  to  the  plaintiffs  in  respect  off  the  freight, 

e2 
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would  be  the  damages  sustained  by  the  defendant  by  reason  of  suoh  improper  conduct  and 
deviation,  and  the  defendant  would  be  damnified  to  that  extent : — 
Held  fdubitante  Crowder,  J.),  that  the  plea  was  bad,  inasmuch  as  the  conclusion  it  drew  was  not 
warranted  by  the  facts  stated,  for,  that  the  liability  of  the  plaintiffs  in  respect  of  their  negli- 
gence in  effecting  the  insurance,  was  a  liability  to  damage*,  which  were  not  necessarily  iden- 
tical in  amount  with  the  claim  set  up  by  them  in  this  action. 

This  was  an  action  upon  a  charter-party.  The  declaration  stated, 
that,  on  the  third  of  July,  1852,  it  was  by  charter-party  mutually 
agreed  between  the  defendant,  master  of  the  good  ship  or  vessel  called 
the  Swea,  and  the  plaintiffs,  that,  the  said  vessel,  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,  should,  with  all  pos- 
sible despatch,  proceed  direct  to  Hartlepool,  and  there  load  from  the 
agents  of  the  plaintiffs  a  full  and  complete  cargo  of  coals,  which  the 
plaintiffs  bound  themselves  to  ship,  not  exceeding  what  the  said  ship 
could  reasonably  stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture,  and,  being  so  loaded,  should  therewith  pro- 
*A7i  cee(^  *°  P°int-de-Galle,  Ceylon,  or  *so  near  thereto  as  she  might 

-*  safely  get,  and  deliver  the  same  there  alongside  any  craft,  steamer, 
floating-depot,  or  pier,  as  might  be  directed  by  the  plaintiffs'  agents,  to 
whom  the  said  vessel  was  to  be  consigned  at  the  port  of  discharge :  and 
it  was  thereby  further  agreed  that  the  freight  should  be  paid  at  and 
after  the  rate  of  261.  per  keel  of  21  tons  4  cwt.,  on  the  quantity  de- 
livered, in  full  (the  act  of  God,  the  Queen's  enemies,  fire,  restraint  of 
princes,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  or  kind  soever,  during  the 
said  voyage,  always  excepted),  and  it  was  thereby  further  mutually 
agreed  that  the  freight  should  be  paid,  one  third  by  bill  at  three 
months  from  the  final  sailing  of  the  vessel  from  her  last  port  in  Great 
Britain,  or  in  cash  under  discount, — the  same  to  be  returned  if  the 
cargo  was  not  delivered  at  the  port  of  destination, — the  charterers  to 
insure  the  amount  at  owners'  expense,  and  deduct  the  costs  of  doing  so 
from  the  first  payment  of  freight ;  and  the  remainder  by  bill  at  three 
months'  date  from  the  delivery  of  a  certificate  to  the  charterers,  signed 
by  the  consignees,  of  the  right  and  true  delivery  of  the  whole  cargo 
agreeably  to  bills  of  lading,  less  cost  of  coals  short  delivered,  or  in  cash 
under  discount  at  51  per  cent,  per  annum,  at  charterers'  option :  Aver- 
ment, that  the  said  vessel  did  proceed  to  Hartlepool,  and  there  load  a 
full  and  complete  cargo  of  coals,  and  did  therewith  proceed  on  her  said 
voyage,  and  the  plaintiffs  paid  to  the  defendant  one  third  of  the  said 
freight,  after  deducting  the  cost  of  insuring,  by  bill  for  166Z.  11*.  lie?, 
at  three  months  from  the  final  sailing  of  the  said  vessel  from  her  last 
port  in  Great  Britain  (which  said  bill  was  afterwards,  and  before  action 
brought,  duly  paid),  and  12Z.  19s.  2d.  by  check,  under  discount,  accord- 
ing to  the  terras  of  the  said  charter-party :  That  the  said  cargo  never 
*481  was  delivered  at  *ts  Port  °f  destination:     And  that,  although 

^  the  plaintiffs  had  done  *everything  on  their  part  to  entitle  them 
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to  have  the  amount  so  paid  by  the  plaintiffs  in  respect  of  freight  re- 
turned and  repaid,  according  to  the  terms  of  the  said  charter-party ;  * 
and  although  a  reasonable  time  in  that  behalf  had  long  since  elapsed ; 
yet  the  defendant  had  not  returned  to  the  plaintiffs  the  amount  so  paid 
in  respect  of  freight  as  aforesaid,  contrary  to  the  terms  of  the  said 
charter-party. 

There  was  also  a  count  for  money  payable  by  the  defendant  for  money 
received  by  the  defendant  for'  the  use  of  the  plaintiffs,  and  for  money 
paid  by  the  plaintiffs  for  the  defendant  at  his  request,  and  for  money 
found  to  be  due  from  the  defendant  to  the  plaintiffs  on  accounts  stated 
between  them :  And  the  plaintiffs  claimed  3002. 

Second  plea, — as  to  the  first  count, — that  the  said  cargo  was  not  de- 
livered at  the  port  of  destination,  by  reason  of  the  dangers  and  acci- 
dents of  sea  happening  to  the  said  ship  in  the  course  of  her  voyage  in 
the  said  charter-party  mentioned,  and  before  the  completion,  whereby 
the  said  ship  was  wrecked  and  wholly  lost  during  the  said  voyage,  to 
wit,  at  the  Cape  of  Good  Hope,  and  before  her  arrival  at  the  said  port 
of  destination ;  and  the  delivery  of  the  said  cargo  was  entirely  pre- 
vented, and  the  freight  payable  in  respect  thereof,  including  the  said 
part  so  to  be  returned  as  in  the  declaration  mentioned,  was  wholly  lost : 
and  the  said  loss  of  the  said  part  of  the  freight  to  be  returned  as  afore- 
said was  such  a  loss  as  was  by  the  provisions  of  the  said  charter-party 
to  be  insured  against  by  the  plaintiffs  at  the  owners'  expense ;  and  the 
insurance  by  the  said  charter-party  required  would,  if  the  same  had 
been  effected  according  to  the  form  and  effect,  true  intent,  and  meaning 
of  the  said  charter-party,  have  indemnified  the  defendant  against  the 
loss  of  the  one-third  of  the  said  freight  which  was  to  be  returned  by 
him  in  the  event  of  the  non-delivery  of  the  said  cargo  at  the  port  of 
destination :  That,  although  *the  plaintiffs  charged  the  defendant  r+.g 
with  the  costs  of  insuring  one-third  of  the  freight,  and  deducted  ■- 
such  costs  from  the  amount  of  the  one-third  of  the  freight  so  paid  to 
the  defendant  as  aforesaid ;  and  although  they  could  and  might,  with 
the  use  of  reasonable  care  and  diligence,  have  effected  a  good  and  suffi- 
cient insurance,  in  the  usual  course  of  business,  according  to  the  true 
intent  and  meaning  of  the  said  charter-party,  whereby  the  defendant 
and  the  owners  of  the  ship  would  have  been  fully  and  sufficiently  in- 
demnified against  the  loss  of  the  said  one-third  of  the  freight  so  by  him 
to  be  returned  as  aforesaid ;  yet  the  plaintiffs  did  not  take  or  use  rea- 
sonable or  ordinary  care  and  diligence  in  insuring  such  one-third  of  the 
freight,  and  did  not  insure  the  same  in  the  usual  course  of  business,  but 
improperly  deviated  from  the  usual  course  of  business  in  effecting  such 
insurance,  and  effected  the  same  in  such  a  negligent,  insufficient,  and 
improper  manner,  and  so  out  of  the  usual  course  of  business,  and  with 
such  improper  and  insufficient  assurers  or  underwriters,  that,  by  and 
through  the  negligent  and  improper  conduct  of  the  plaintiffs  in  effecting 
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such  insurance,  and  their  improper  deviation  from  the  usual  course  of 
'  business,  the  said  insurance  became  of  no  use  or  value,  and  the  defend- 
ant, by  reason  of  such  improper  conduct  and  deviation,  had  sustained 
damages  to  the  amount  of  the  said  one-third  of  the  said  freight  so  in- 
sured; and  the  plaintiffs  thereby,  before  the  commencement  of  this 
suit,  became  liable  to  the  defendant  for  the  same, — being  the  amount 
in  and  by  the  said  first  count  claimed  by  the  plaintiffs  to  be  repaid  and 
returned  to  them  by  the  defendant, — and  liable  to  make  good  to  the 
defendant  such  amount  as  he  should  have  to  return  to  the  plaintiffs 
under  the  said  charter-party ;  and  any  and  every  sum  of  money  paid  or 
returned  by  the  defendant  to  the  plaintiffs  in  respect  of  the  said 
freight,  or  recovered  by  the  plaintiffs  under  the  said  first  count,  will  be 
*501  ^e  d&mage  ^sustained  by  the  defendant  by  reason  of  such  im- 
■•  proper  conduct  and  deviation  as  aforesaid,  and  the  defendant  will 
thereby  be  damnified  to  that  extent. 

Ninth  plea, — as  to  1852.  3*.  9c2.,  parcel  of  the  plaintiffs'  claim  as  to 
the  residue  of  the  declaration,  and  other  parcel  than  the  sum  of  891. 
10*.  in  the  seventh  plea  excepted, — that  the  said  sum  of  1852.  3*.  9d. 
was  the  amount  of  one-third  of  the  freight  in  the  first  count  mentioned 
which  was  by  the  terms  of  the  charter-party  therein  mentioned  to  be 
returned  by  the  defendant  to  the  plaintiffs  if  the  cargo  of  the  vessel 
therein  mentioned  was  not  delivered  at  the  port  of  destination ;  and 
the  said  sum  of  1852.  3s.  9d.,  parcel,  &c,  was  made  up  of  the  two 
sums  of  1662.  11*.  lid.  and  122.  19*.  2d.  in  the  said  first  count  men- 
tioned, and  the  costs  of  insuring,  in  that  count  also  mentioned,  being 
the  further  sum  of  52.  12*.  8d. ;  and  the  said  sum  of  1852.  3*.  9d.  in 
the  same  sum  sought  to  be  recovered  by  the  first  count  of  the  declara- 
tion as  one-third  of  the  said  freight :  That  the  said  sum  of  1852.  3*.  9d. 
is  not  payable  by  the  defendant  to  the  plaintiffs  otherwise  than  under 
the  terms  of  the  said  charter-party  in  the  first  count  mentioned,  and 
as  the  one-third  part  of  the  freight  to  be  returned  to  the  plaintiffs  in 
case  of  the  non-delivery  of  the  cargo  therein  mentioned  at  the  port  of 
destination ;  and  that  the  same,  if  recoverable  at  all,  was  recoverable 
under  the  said  first  count :  That  the  said  vessel  in  the  said  count  men- 
tioned was  wrecked  and  lost,  and  the  delivery  of  the  cargo  at  the  port 
of  destination  wholly  prevented,  in  the  manner  in  the  second  plea  men- 
tioned,— and  which  second  plea  the  defendant  averred  to  be  entirely 
true, — and  the  plaintiffs  thereupon  claimed  from  the  defendant  the  said 
sum  of  1852.  3*.  9c2.  as  money  received  by  the  defendant  for  the  use 
of  the  plaintiffs,  and  as  money  paid  by  the  plaintiffs  for  the  use  of  the 
defendant  at  his  request :  That,  before  the  commencement  of  this  suit, 
^--^  the  plaintiffs,  *by  reason  of  their  negligent  and  improper  con- 

J  duct  in  insuring  as  in  the  said  second  plea  mentioned,  and  their 
improper  deviation  from  the  usual  course  of  business  therein  mentioned, 
had  become  and  were,  and  still  remained,  liable  to  indemnify  the  de- 
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fendant  against  paying  or  returning  to  the  plaintiffs  the  said  sum  of 
1851.  3*.  9d.,  or  any  part  thereof,  and  to  make  good  to  the  defendant 
the  loss  sustained  by  such  negligent  and  improper  conduct  and  devia- 
tion,— such  loss  being  the  said  sum  of  1852.  3«.  9<2.  in  the  introductory 
part  of  that  plea  mentioned ;  and  that  any  and  every  sum  of  money 
payable  or  returnable  by  the  defendant  to  the  plaintiffs  in  respect  of 
the  said  freight,  or  recoverable  by  the  plaintiffs  under  the  said  first 
count,  would,  if  paid  or  returned  to,  or  in  any  way  recovered  by  the 
plaintiffs,  be  lost  to  the  defendant,  and  would  be  the  damage  sustained 
by  the  defendant  by  reason  of  the  said  negligent  and  improper  conduct 
and  deviation  of  the  plaintiffs. 

The  plaintiffs  demurred  to  these  two  pleas ;  the  grounds  of  demurrer 
stated  in  the  margin  being, — as  to  the  second  plea,  that  it  confessed 
but  did  not  avoid  the  causes  of  action  contained  in  the  first  count, — 
and  as  to  the  ninth  plea,  that  it  confessed  but  did  not  avoid  the  cause 
of  action  contained  in  that  part  of  the  declaration  to  which  it  was 
pleaded. 

Channett,  Serjt.,  in  support  of  the  demurrer.(a) — The  *plain-  .-^-q 
tiffs  seek  to  recover,  under  the  terms  of  the  charter-party,  the  "- 
one-third  freight  which  they  have  paid  to  the  master,  the  event  having 
happened  which  was  to  entitle  them  to  claim  such  return.  The  de- 
fendant sets  up  in  answer  that  which  at  the  utmost  amounts  to  a  claim 
for  unliquidated  damages,  which  properly  forms  the  subject  of  a  cross 
action.  The  authorities  upon  this  subject  are  collected  in  Turner  v. 
Davies,  1  Wms.  Saund.  148,  150,  n.  (2) ;  and  they  will  generally  be 
found  to  be  cases  where  there  were  cross  demands  and  obligations  in 
the  nature  of  debts.  In  Carr  v.  Stephens,  9  B.  &  C.  758  (E.  C.  L.  B. 
vol.  17),  4  M.  &  B.  590,  a  receiver  of  rents  of  an  estate  to  a  share  of 
which  a  married  woman  was  entitled,  having  in  his  hands  money  due 
to  her,  by  the  direction  of  the  husband,  accepted  a  bill  on  the  faith  of 
that  fund,  drawn  by  a  creditor  of  the  husband  for  money  lent  to  him : 
before  the  bill  became  due,  the  husband  and  wife  gave  a  joint  direction 
to  the  receiver  to  pay  over  the  money  to  a  third  person,  which  he  did 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were, — 
As  to  the  demurrer  to  the  second  plea, — "that  the  second  plea  discloses  nothing  in  bar  of 
the  action  as  set  forth  in  the  first  count;  that  it  admits  the  undertaking  of  the  defendant  to 
return  the  proportion  of  freight  paid  in  adrance,  in  case  the  cargo  were  not  delivered  at  the  port 
of  destination,  and  the  fact  that  it  was  not  so  delivered,  and  that  the  amonnt  so  to  be  returned 
has  not  been  paid,  and  sets  up  as  an  answer,  that,  by  mere  negligence  of  the  plaintiffs,  the 
defendant  had  lost  the  benefit  of  an  insurance  on  the  freight;  that  this  is  a  confession,  without 
an  avoidance ;  that  the  matter  alleged  in  the  second  plea  amounts  at  most  to  a  substantive  cause 
of  action  for  unascertained  damages ;  that  the  doctrine  as  to  circuity  of  action  does  not  apply ; 
and  that  there  is  no  contract,  express  or  implied,  in  the  charter-party,  on  the  part  of  the  plain- 
tiffs,  to  indemnify  the  defendant  against  negligence  of  the  plaintiffs  in  insuring  the  freight:" 

And,  as  to  the  demurrer  to  the  ninth  plea, — "it  will  also  be  contended  that  the  ninth  plea  is 
either  an  attempt  to  set  off  a  claim  for  damages  against  an  admitted  debt,  or  a  special  and 
expanded  plea  of  never  indebted,  which  is  not  borne  out  by  the  facts  alleged  in  the  plea,  and 
that,  on  the  contrary,  the  facts  stated  show  that  the  defendant  was  indebted,  and  disclose  nothing 
which  excuses  or  exonerates  him  from  the  payment  of  such  debt." 
VOL.  XV. — 8 
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before  the  commencement  of  the  action :  when  the  bill  became  due, 
the  acceptor  refused  to  pay  it,  unless  the  drawer  would  indemnify  him 
against  the  claim  of  the  husband  and  wife  to  have  the  money  paid  ac- 
*cqi  cording  to  their  order :  an  indemnity  was  given,  but  the  acceptor 

J  *still  refused  to  pay ;  and  it  was  held  that  the  drawer  could  not 
maintain  an  action  on  the  bill,  as  it  would  only  lead  to  a  circuity  of 
action,  as  the  acceptor,  being  bound  to  pay  the  money  according  to  the 
order  of  the  husband  and  wife,  might  recover  it  back  by  suing  on  the 
agreement  to  indemnify.  At  the  trial,  Lord  Tenterden  ruled  that  the 
plaintiff  was  entitled  to  recover,  and  that  the  defendant  must  resort  to 
the  indemnity  for  reimbursement :  but,  when  the  case  came  before  the 
court,  his  Lordship  said :  "  Upon  further  consideration,  I  think  I  was 
wrong  in  deciding  that  the  plaintiff  might  recover  on  the  bill,  and  that 
the  defendant  must  resort  to  the  indemnity ;  for,  that  would  only  lead 
to  a  circuity  of  action.  It  appears,  that,  before  the  bill  became  due, 
Mr.  and  Mrs.  H.  ordered  the  defendant  not  to  pay  it  with  the  money 
in  his  hands,  and  to  which  they  were  entitled.  He  was  bound  to  comply 
with  that  order ;  and,  if  he  afterwards  was  compelled  to  pay  the  plain- 
tiff, he  would  be  liable  to  pay  the  amount  to  Mr.  and  Mrs.  H.  over 
again,  and  entitled  to  sue  on  the  indemnity.  In  order  to  avoid  that 
circuity  of  action,  I  am  of  opinion  that  we  ought  to  hold  that  the  pre- 
sent action  is  not  maintainable. "  That  was  a  clear  case  of  set-off. 
Connop  v.  Levy,  11  Q.  B.  769  (E.  C.  L.  B.  vol.  63),  was  somewhat  like 
Carr  v.  Stephens.  That  was  an  action  of  assumpsit  by  executors,  the 
first  count  being  for  work  and  labour  of  the  testator,  money  paid  by 
him,  and  money  due  upon  an  account  stated  with  him,  with  a  promise  to 
him ;  the  second  being  for  work  and  labour  and  money  paid  by  the 
plaintiffs  as  executors,  with  a  promise  to  them  as  executors.  The  de- 
fendant pleaded,  that  the  testator,  in  consideration  of  the  defendant 
consenting  to  act  on  a  provisional  committee  for  a  projected  railway, 
agreed  to  indemnify  him  from  any  charges  on  account  of  the  railway ; 
that  the  work  was  done  and  moneys  paid  by  the  plaintiffs  in  and  about 
^..-j  ^surveying  the  line,  and  the  account  was  stated  by  them  in  respect 

J  of  the  same  work,  &c. ;  that  all  the  causes  of  action  accrued  after 
the  promise  to  indemnify,  and  that  the  defendant  made  the  promises 
only  in  his  character  of  member  of  the  committee ;  that  the  railway 
was  abandoned,  and  the  work  and  payments  became  of  no  value,  and 
all  sums  recovered  from  the  defendant  in  respect  thereof  would  be  lost 
to  the  defendant,  and  he  would  be  damnified  to  that  extent.  Upon 
special  demurrer,  this  was  held  a  good  plea,  for  avoiding  circuity  of 
action,  to  both  counts, — since  the  defendant,  on  the  facts  alleged,  was 
entitled  to  recover  from  the  testator  in  his  life,  or  from  his  representa- 
tives, as  much  as  they  would  recover  from  him.  That  was  the  case  of 
an  express  indemnity.  [Maule,  J. — It  was  an  indemnity  against  a 
pecuniary  demand.]    Which,  when  ascertained,  would  amount  to  a  debt. 
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[Maule,  J. — There  the  testator  had  entered  into  a  contract  which 
would  be  performed  by  the  payment  of  a  sum  of  money.  Here  the 
plaintiffs  contracted  to  effect  a  policy  of  insurance ;  that  is  not  a  con- 
tract which  can  be  performed  by  paying  money.  In  Allen  v.  Cameron, 
1  C.  &  M.  832  (E.  C.  L.  B.  vol.  41),  A.  contracted,  in  consideration  of 
2202.  10s.,  to  sell  and  plant  a  quantity  of  trees  on  B.'s  land,  and  also 
that  "  he  should  and  would,  at  his  own  costs  and  charges,  well  and 
sufficiently  keep  in  order  the  said  trees  aforesaid  for  two  years  after 
the  planting,  and  that  such  as  should  die  during  that  period  (except 
from  injury  by  sheep,  game,  or  cattle)  should  be  replaced  by  him :"  in 
an  action  to  recover  the  price, — it  was  held  that  evidence  of  non-per- 
formance by  A.  of  any  part  of  the  contract  on  his  part,  was  admissible 
in  reduction  of  damages. (a)  Jervis,  C.  J. — If  this  had  been  an  action 
to  recover  the  balance  of  freight,  and  the  defence  set  up  had  been  that 
the  contract  had  not  been  completely  *performed,  Allen  v.  Came-  rj(e-- 
ron  would  have  been  to  the  purpose.]  The  partial  non-perform-  ^ 
ance  of  the  contract  in  that  case  was  properly  allowed  in  reduction  of 
damages.  Here,  however,  the  claim  set  up  by  the  defendants, — that 
the  plaintiffs  were  guilty  of  negligence  in  effecting  an  insurance, — is 
quite  independent  of  the  contract  for  the  breach  of  which  the  plaintiffs 
declare,  and  sounds  in  damages.  The  defendants'  complaint  involves 
several  matters, — whether  there  was  any  such  promise  or  duty  as 
alleged,  whether  there  was  any  consideration  for  the  promise,  whether 
the  plaintiffs  were  guilty  of  the  alleged  breach  of  promise  or  duty,  and 
what  were  the  damages  resulting  from  the  alleged  neglect.  It  may  be 
that  the  underwriters  were  solvent  or  the  ship  unseaworthy.  These, 
and  many  other  considerations  would  be  involved  if  the  claim  were  pre- 
sented by  way  of  cross  action.  [Jervis,  C.  J. — Does  not  the  plea  by 
the  averments  preclude  those  defences  which  might  be  set  up  in  a  cross- 
action  ?]  That  must  be  conceded :  nor  can  it  be  contended,  that,  so 
far  as  the  language  of  the  plea  goes,  it  does  not  distinctly  allege  that 
the  policy  became  ineffectual  owing  to  the  plaintiffs'  negligence  in  de- 
viating from  the  customary  course :  but  the  question  is  whether  the 
law  will  give  effect  to  such  a  plea.  If  there  is  any  contract  of  indem- 
nity at  all,  it  is  by  way  of  implication  only. 

Rew,  contra.(J) — The  plea  is  good,  not  on  the  ground  of  set-off,  but 
upon  the  doctrine  of  avoiding  circuity  of  action ;  as  is  said  by  Lord 
Denman,  in  Walmsley  v.  *Cooper,  11  Ad.  &  E.  216  (E.  C.  L.  r+g6 
R.  vol.  39),  3  P.  &  D.  149, — «  A  covenant  not  to  sue  has  been  '• 
held  equivalent  to  a  release,  on  no  other  principle  than  that  of  avoiding 

(a)  And  see  Dawson  v.  Collis,  10  C.  B.  523  (B.  C.  L.  R.  toI.  70.) 

(b)  Tho  points  marked  for  argument  on  the  part  of  the  defendant,  were, — "That  the  second 
and  ninth  pleas  sufficiently  avoid  the  causes  of  action  to  which  they  are  respectively  pleaded; 
that  the  pleas  show  that  the  amounts  claimed,  if  paid  to  the  plaintiffs,  would  be  recoverable  back 
by  the  defendant;  and  that  the  defence  set  np  in  each  case  was  maintainable,  in  order  to  avoid 
circuity  of  action." 
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circuity  of  action,  L  e.  the  scandal  and  absurdity  of  allowing  A.  to 
recover  against  B.  in  one  action,  the  identical  sum  which  B.  has  a  right 
to  recover  in  another  against  A."  That  is  precisely  what  will  happen 
in  this  case,  if  this  plea  be  not  held  to  be  a  defence.  The  sum  recovered 
by  the  plaintiffs  in  this  action,  will  be  precisely  the  sum  which  the 
defendant  would  recover  in  a  cross  action.  This  is  not,  it  is  true,  an 
express  contract  of  indemnity.  The  cases  in  the  notes  to  Turner  r. 
Davies,  are  not  confined  to  liquidated  damages :  one  of  the  earliest  was 
a  case  of  trespass  on  one  side  and  covenant  on  the  other.  [Crowder, 
J. — Is  there  any  case  to  show  that  one  who  neglects  to  insure  accord- 
ing to  his  contract,  himself  becomes  an  insurer  ?]  None  in  our  courts. 
[Maule,  J. — Suppose  a  man  agrees  to  effect  an  insurance  for  another 
by  a  given  day, — if  he  omits  to  do  so,  no  doubt  he  is  liable  to  be  sued 
for  damages.]  In  that  case,  if  the  ship  were  lost,  the  party  would  be 
liable  to  the  full  amount  agreed  to  be  insured.  [Maule,  J. — But,  sup- 
pose the  merchant  has  notice  of  the  broker's  failure  to  insure,  in  time 
to  effect  the  insurance  himself, — is  he  to  lie  by,  and  then  claim  a  full 
indemnity  from  the  broker  ?]  This  case  is  more  like  Simpson  v.  Swan, 
3  Campb.  291,  where  it  was  ruled  by  Lord  Ellenborough,  that,  where 
a  factor,  upon  selling  goods,  takes  from  the  purchaser  a  security  pay- 
able to  himself,  and  gives  his  own  security  to  the  principal  for  the  net 
proceeds,  without  disclosing  the  name  of  the  purchaser, — if  the  latter 
becomes  insolvent  before  paying  his  security,  the  factor  cannot  compel 
the  principal  to  refund  the  money  received  by  him  as  the  price  of  the 
goods.  "This,"  said  his  lordship,  "is  an  action  for  money  had  and 
received,  which  is  an  equitable  action,  and  it  ought  not  to  succeed 
£-»-.  unless  *the  plaintiff's  claim  be  founded  in  equity  and  good  con- 
-*  science.  But  it  would  be  unjust  and  unconscientious  to  throw  this 
loss  upon  the  defendant,  if  it  arose  from  the  negligence  or  misconduct 
of  the  plaintiffs  themselves ;  and  we  have  it  proved  that  Beckwith,  to 
whom  these  goods  were  sold,  was  notoriously  in  insolvent  circumstances 
at  the  time  of  the  sale.  Upon  that  evidence  the  plaintiffs  would  be 
liable  to  an  action  for  selling  the  goods  to  him ;  and  on  that  ground 
likewise,  they  cannot  be  permitted  to  recover  back  the  money  they  paid 
upon  their  promissory  note,  which  they  might  be  compelled  to  repay  in 
the  shape  of  damages."  In  Sedgwick  on  Damages,  2d  edit.  p.  338,  it 
is  said:  "It  may  be  stated  as  a  general  rule,  that,  in  all  cases  of 
agency,  whether  the  agent  be  one  of  private  selection  or  virtute  officii, 
whether  factor  or  sheriff,  the  omission  or  misconduct  of  the  agent  in 
regard  to  the  matter  with  which  he  is  charged  or  intrusted,  renders  him 
liable  to  the  principal  in  damages ;  and,  where  he  has  been  appointed 
to  obtain  or  receive  any  given  sum  of  money,  or  security  therefor,  and 
it  appears  that  he  was  guilty  of  misconduct,  and  that  the  money  or 
security  was  not  obtained,  these  two  facts  will,  in  the  absence  of  other 
proof,  be  treated  as  cause  and  effect.     The  negligence  will  be  held  to 
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be  the  cause  of  the  loss,  and  the  sum  of  money  in  question,  or  the 
security  therefor,  will  be  prim&  facie  the  measure  of  damages  sustained 
by  the  principal.  The  damage  must  be  proximately  caused  by  the  act 
or  omission  of  the  agent,  but  it  need  not  be  the  direct  result  of  it. 
'Thus,'  says  Mr.  Justice  Story, — Story  on  Agency,  §218, — <if  an 
agent  knowingly  deposit  goods  in  an  improper  place,  and  a  fire  acci- 
dentally ensue,  by  which  they  are  destroyed,  he  would  be  responsible 
for  the  loss ;'  and  so  the  Master  of  the  Rolls,  speaking  of  trustees, 
— Caffray  v.  Derby,  6  Ves.  488,  495, — «  If  the  loss  had  happened  by 
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fire,  lightning,  or  any  other  accident,  that  would  not  be  *an  excuse 
for  them,  if  guilty  of  previous  negligence.'  In  these  cases,  though 
the  loss  is  not  the  immediate  consequence  of  the  negligence,  but  of  the 
fire,  still  it  may  be  truly  said  that  it  would  not  have  occurred  except 
from  such  negligence :  see  Williams  v.  Littlefield,  2  Wend.  862.  So, 
if  an  agent,  in  procuring  a  policy  of  insurance,  should  so  negligently 
execute  his  duty  as  that  the  risk  (for  example,  a  peril  of  the  seas  by 
which  a  loss  was  caused)  should  not  be  included,  although  the  loss  was 
directly  owing  to  the  peril  of  the  seas,  still  it  was  proximately  owing  to 
the  negligence  of  the  agent,  and  the  principal  may  accordingly  recover. 
These  questions  may  frequently  arise  between  merchants  and  insurance 
brokers  or  factors.  So,  in  a  case  where  the  defendants,  in  taking  out 
a  policy  for  the  plaintiffs,  had  omitted  *  a  liberty  to  touch  at  the  Canary 
Islands,'  and,  having  touched  there,  and  being  captured,  the  under- 
writers refused  to  pay,  on  the  ground  of  deviation,  Lord  Ellenborough 
held  that  the  plaintiffs  were  entitled  to  recover  a  verdict  for  the  sum 
insured,  deducting  the  premiums :  Mallough  v.  Barber,  4  Campb.  150. 
Again,  in  a  case  where  the  defendant,  in  effecting  a  policy,  had  departed 
from  his  instructions,  and,'  the  vessel  being  lost,  the  underwriters,  in  con- 
sequence of  the  agent's  neglect,  were  not  liable,  two  of  the  underwriters 
for  200Z.  having  paid  the  loss,  and  a  third,  for  the  same  sum,  having  be- 
come bankrupt,  Gibbs,  0.  J.,  held  that  the  plaintiff  was  entitled  to 
recover  the  amount  directed  to  be  insured,  leas  the  4002.  paid,  and  the 
2002.  subscribed  by  the  bankrupt  underwriter ;  and  the  plaintiff  accord- 
ingly took  a  verdict  for  the  balance :  Park  v*  Hamoud,  4  Campb.  344. 
In  a  case  in  New  York, — Perkins  v.  Washington  Insurance  Company,  4 
Cowen,  645,  664, — where  premiums  had  been  paid  at  Savannah  to  an 
agent  of  underwriters  doing  business  at  New  York,  and  a  bill  was 
filed  against  the  company  to  compel  the  execution  of  a  policy,  Mr. 
^Senator  Colden  said :  <  Suppose  an  action  had  been  brought  r#^q 
against  the  Savannah  agent  for  not  sending  the  premium  to  New  *- 
York  in  due  time,  can  there  be  a  doubt  that  the  appellant  would  have 
recovered  in  a  court  of  law,  and  that  the  measure  of  damages  would 
have  been  the  amount  which  was  to  have  been  insured,  and  for  which 
the  premium  was  paid  V  Again,  if  an  agent  who  is  bound  to  procure 
insurance  for  his  principal,  neglects  to  procure  any,  and  a  loss  occurs 
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to  his  principal  from  a  peril  ordinarily  insured  against,  the  agent  will 
be  bound  to  pay  the  principal  the  full  amount  of  the  loss  occasioned  by 
his  negligence.  In  a  case  on  the  Pennsylvania  circuit, — Morris  v. 
Summerl,  2  Wash.  C.  C.  R.  203, — the  late  learned  Mr.  Justice  Wash- 
ington charged,  <  That,  in  case  a  merchant  is  in  the  habit  of  effecting 
insurance  for  his  correspondents,  and  is  directed  to  make  an  insurance, 
and  neglects  to  do  so,  he  is  himself  answerable  for  the  losses  as  an 
insurer,  and  entitled  to  a  premium  as  such;  that  the  amount  of  loss  for 
which  an  underwriter  who  had  subscribed  the  policy  would  have  been 
anBwerable,  is  the  only  measure  of  damages  against  him.  If  he  can 
excuse  himself  for  not  having  effected  the  insurance,  he  is  answerable 
for  nothing:  if  he  cannot  excuse  himself,  he  is  answerable  for  the  whole/ 
And  it  appears,  that,  on  exception  to  this  charge,  this  judgment  was 
affirmed  in  the  Supreme  Court  of  the  United  States.  The  same  point 
was  laid  down  in  another  case  by  the  same  able  judge, — De  Tastett  v. 
Croussillat,  2  Wash.  C.  C.  R.  132,— still  more  broadly:  <The  law  is 
clear,  that,  if  a  foreign  merchant  who  is  in  the  habit  of  insuring  for 
his  correspondents  here,  receives  an  order  for  making  an  insurance, 
and  neglects  to  do  so,  or  does  so  differently  from  his  orders,  or  in  an 
insufficient  manner,  he  is  answerable,  not  for  damages  merely,  but  a%if 
*fi01  ^e  were  himself  the  underwriter,  and  he  is  of  course  entitled 

-■  to  the  premium.'"  Here,  until  the  plaintiffs  *sue  the  defend- 
ant upon  the  charter-party,  the  defendant  would  have  no  cause  of 
action,  or  at  all  events  only  for  nominal  damages.  [Jervis,  C.  J. — 
Is  there  any  difference  in  this  respect  between  the  case  of  a  contract 
to  effect  a  policy,  and  a  contract  for  the  delivery  of  goods?  In 
the  latter  case,  the  measure  of  damages  would  be  the  difference  between 
the  contract-price  and  the  market-price  at  the  time  of  the  breach  of 
contract.]  The  principle  would  no  doubt  be  the  same  in  the  two  cases ; 
but  the  result  would  be  worked  out  differently.  [Maule,  J. — Might 
not  the  defendant  have  brought  an  action  against  the  plaintiffs  for  not 
effecting  the  policy  within  a  reasonable  time,  although  no  loss  had 
happened?]  Probably  he  might;  but,  in  that  case,  the  damages  would 
be  nominal  only.  Here,  the  damages  the  defendant  would  be  entitled 
to  recover  will  be,  what  he  loses  under  the  charter-party, — what  he  is 
called  upon  to  pay. 

Channell,  Serjt.,  in  reply. — To  sustain  this  plea,  the  defendant  must 
make  out  that  the  amount  which  the  plaintiffs  would  recover  in  this 
action  against  him,  would  necessarily  be  the  same  as  he  would  be  entitled 
to  recover  by  a  cross-action  against  them.  In  Moore,  fo.  23,  pi.  80, — 
cited  2  Wms.  Saund.  150,  n.,  it  is  laid  down,  that  "a  cause  of  action 
against  a  plaintiff  will  be  no  bar  to  an  action  by  him,  for  avoiding 
circuity  of  action,  when  the  recovery  in  both  actions  is  not  equal;  as, 
in  waste,  it  is  no  bar  that  the  plaintiff  covenanted  to  repair,  for,  in 
waste,  the  plaintiff  is  entitled  to  recover  treble  damages,  but  the  defend- 
ar*  in  his  action  of  covenant  will  only  recover  single"    The  question 
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is,  not  whether  the  jury  may,  but  whether  they  must  give  an  equal 
amount.  [Jervis,  0.  J. — Does  not  the  plea  state  that  the  two  sums 
are  identical  ?]  It  does  so :  but  the  demurrer  does  not  admit  that  which 
is  not  well  pleaded :  and,  unless  that  is  a  necessary  consequence,  the 
♦defendant  cannot  be  permitted  to  say  it.  In  Simpson  v.  Swan,  r^fi1 
3  Campb.  291,  the  factor  had  voluntarily  parted  with  the  money :  *• 
and  the  point  relied  on  by  the  defendant  was  not  the  principal  point 
ruled.  In  Gillett  v.  Mawman,  1  Taunt.  137,  A.,  being  intrusted  with 
goods  belonging  to  B.,  undertook  to  get  them  insured :  he  afterwards 
effected  an  insurance,  in  his  own  name,  upon  property  on  his  premises, 
but  without  making  any  mention  of  goods  held  in  trust :  the  premises 
were  destroyed  by  fire,  and  A.  received  the  amount  of  his  insurance, 
but  which  fell  considerably  short  of  his  own  loss.  And  Sir  J.  Mansfield 
said — "  As  to  the  set-off,  it  was  proved  upon  the  trial  that  the  plaintiff's 
own  loss  much  exceeded  the  sum  which  he  had  recovered  from  the  office. 
The  deposit  was  made  in  his  own  name,  and,  as  far  as  it  appeared,  in 
respect  of  his  own  property :  it  was  not  proved  that  any  of  it  was  paid 
for  goods  in  trust,  or  anything  received  by  the  plaintiff  upon  that  account. 
There  was  no  evidence,  then,  of  money  had  and  received  to  the  use  of 
the  defendant.  The  jury,  indeed,  found  that  the  plaintiff  had  undertaken 
to  insure.  He  neglected  to  fulfil  his  engagement,  in  consequence  of 
which  the  defendant  sustained  a  considerable  loss.  But  this  loss  cannot 
be  made  the  subject  of  a  set-off:  the  defendant  must  seek  his  remedy  by 
a  distinct  action."  The  doctrine  of  set-off  certainly  is  not  strictly 
applicable  here ;  but  it  has  a  material  analogy  to  the  doctrine  upon 
which  this  plea  professes  to  be  founded.  The  defendant  seeks  to  show 
that  the  policy  became  otherwise  than  beneficial  to  him  solely  in  con- 
sequence of  the  negligent  conduct  of  the  plaintiffs ;  and  so,  he  concludes, 
the  damages  are  equivalent.  [Maule,  J. — That  may  be  struck  out 
without  materially  altering  the  plea,  upon  the  principle  adopted  by  this 
court  in  Brown  v.  Mallett,  5  C.  B.  499  (E.  C.  L.  R.  vol.  57.)  ]  Pre- 
cisely  so.  Unless  it  is  a  conclusion  of  law  from  the  facts  stated  in  the 
plea,  that  the  two  sums  are  ^equivalent,  the  plaintiffs  are  entitled  p^g 
to  the  judgment  of  the  court.  *■ 

Jervis,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the 
judgment  of  the  court  upon  this  demurrer :  and  I  arrive  at  that  con- 
clusion, because  I  am  of  opinion  that  the  defendant  has  not  brought 
himself  within  the  rule  which  entitles  a  party  to  set  up  a  cross  demand 
by  way  of  defence,  in  order  to  avoid  the  "scandal  and  absurdity"  of  a 
circuity  of  action.  It  is  not  denied  that  the  rule  in  question  is  plain 
and  well  ascertained,  viz.  that,  to  justify  a  defendant  in  setting  up  a 
demand  in  avoidance  of  circuity  of  action,  he  must  show  that  the  sum 
which  he  claims  to  be  entitled  to  recover  back  is  of  necessity  the  iden- 
tical sum  which  the  plaintiff  is  suing  for.  The  only  difficulty  arises 
from  the  application  of  the  rule.     I  was  somewhat  struck  by  a  difficulty 
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arising  from  the  allegation  in  the  plea  that,  by  and  through  the  negli- 
gent and  improper  conduct  of  the  plaintiffs  in  effecting  the  insurance, 
the  insurance  became  of  no  use  or  value,  and  the  defendant  thereby 
sustained  damages  to  the  amount  of  one-third  of  the  freight  so  insured ; 
and  that  the  plaintiffs  thereby  became  liable  to  the  defendant  for  the 
same  (being  the  amount  in  and  by  the  first  count  claimed  by  the  plain- 
tiffs to  be  repaid  and  returned  to  them  by  the  defendant),  and  liable  to 
make  good  to  the  defendant  such  amount  as  he  should  have  to  return  to 
the  plaintiffs  under  the  charter-party ;  and  that  the  sum  paid  by  the 
defendant  to  the  plaintiffs,  or  recovered  by  them  under  the  first  count, 
would  be  the  damages  sustained  by  the  defendant  by  reason  of  such 
improper  conduct,  &c.  But  I  think  my  Brother  Channell  has  relieved 
me  from  that  difficulty,  by  suggesting  that  that  is  a  mere  conclusion 
drawn  from  the  previous  allegations, — not  a  conclusion  of  law  of  necessity . 
resulting  from  such  previous  allegations,  but  one  which  a  jury 
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*might  or  might  not  arrive  at.     I  think,  that,  unless  the  judge- 


would  be  bound  to  tell  the  jury  that  the  amount  which  the  defendant 
claims  by  his  plea  is  necessarily  the  same  amount  as  the  plaintiffs  claim 
by  their  declaration,  the  plea  does  not  bring  the  case  within  the  rule  as 
to  circuity  of  action.  The  case  differs  materially  from  those  which 
were  cited  by  Mr.  Rew,  and  commented  on  by  my  Brother  Channel!,  in 
which  the  defendant  was  entitled  to  a  liquidated  and  ascertained  sum 
on  the  failure  of  the  plaintiff  to  perform  a  duty.  This  is  a  matter 
which  sounds  in  damages.  The  plaintiffs  had  undertaken  to  effect  an 
insurance  for  the  defendant  with  third  persons :  and  it  may  be  that  in 
the  result  the  defendant  will  be  entitled  to  recover  from  the  plaintiffs 
precisely  the  same  amount  of  damages  that  the  plaintiffs  will  recover 
in  this  action :  but  there  are  various  circumstances  which  might  by  pos- 
sibility arise  to  reduce  the  damages  in  that  action  to  a  lesser  or  even  to 
a  nominal  amount ;  and,  unless  the  defendant  could  negative  all  those 
possible  circumstances,  he  could  not  make  this  a  good. plea.  There  is 
no  authority  to  be  found  in  our  books  showing  that  the  plaintiffs' 
remedy  can  be  barred  by  a  plea  like  this  under  the  circumstances  dis- 
closed. A  passage  has  been  relied  on  from  the  very  valuable  work  of 
Professor  Sedgwick  on  the  Measure  of  Damages,  where  that  learned 
author  is  supposed  to  assume  the  law  to  be  so  in  America.  But  I 
think  this  is  not  the  fair  inference  from  what  is  there  stated.  It  is  not 
laid  down  that  the  broker,  if  guilty  of  negligence  in  effecting  the 
insurance,  becomes  himself  an  insurer,  and  liable  to  pay  the  exact 
amount  for  which  the  insurance  was  or  ought  to  have  been  effected,  less 
the  amount  of  premium.  If  so,  what  is  the  premium  which  as  matter 
of  law  is  to  be  deducted  ?  It  clearly  must  mean  that  the  amount  of 
the  loss  is  the  reasonable,  not  the  ascertained  legal  measure  of  damages 
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which  the  party  is  entitled  to.     That  is,  in  *effect,  the  principle 
upon  which  the  damages  would  be  ascertained  here.    If  the  broker 
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has  been  guilty  of  negligence,  it  is  but  just  and  reasonable  that  the 
customer  should  recover  against  him  the  amount  of  the  loss,  deducting 
what  would  be  paid  for  premiums, — in  other  words,  that  he  should  be 
recompensed  to  the  extent  to  which  he  has  been  damnified  by  his 
agent's  negligence.  But  it  is  not  a  positive  rule  of  law.  If  the  jury 
in  this  case  might,  as  I  apprehend  they  might,  award  to  the  defendant 
a  sum  either  less  or  more  than  the  amount  of  the  one-third  freight 
which  the  plaintiffs  are  seeking  to  recover,  the  sum  sought  to  be 
recovered,  and  that  which  is  sought  to  be  set  against  it,  clearly  are  not 
identical.  The  rule  as  to  circuity  pf  action,  therefore,  does  not  apply, 
and  consequently  the  plea  is  a  bad  one,  and  the  plaintiffs  must  have 
judgment. 

Maule,  J. — I  am  of  the  same  opinion.  The  plaintiffs  seek  to  reco- 
ver a  sum  which  in  a  given  event  the  defendant  has  become  liable  to 
pay :  and  the  defendant,  by  way  of  answer,  alleges  that  the  plaintiffs 
had,  by  the  same  contract  under  which  his  liability  to  them  arises, 
undertaken  to  effect  for  him  an  insurance  of  the  same  identical  amount, 
and  that,  by  reason  of  the  negligent  and  improper  conduct  of  the  plain- 
tiffs in  effecting  the  insurance,  the  policy  became  of  no  value,  and  the 
defendant  sustained  a  loss  equal  to  the  sum  claimed  by  the  plaintiffs  in 
the  action :  and  the  plea  goes  on  to  allege  that  the  plaintiffs  thereby 
became  liable  to  the  defendant  for  the  same  (being  the  amount  claimed 
by  the  plaintiffs),  and  liable  to  make  good  to  the  defendant  such  amount 
as  he  should  have  to  return  to  the  plaintiffs  under  the  charter-party, 
and  that  the  sum  recovered  by  the  plaintiffs  in  this  action  will  be  the 
damages  sustained  by  the  defendant  by  reason  of  the  plaintiffs1  impro- 
per conduct,  and  the  defendant  will  be  damnified  *to  that  extent.  rj|tfi- 
That,  in  my  opinion,  amounts  to  no  more  than  an  allegation  that  *- 
the  plaintiffs  are  under  the  circumstances  stated  liable  in  point  of  law: 
and  it  would  not  be  sustained  by  proof  of  other  circumstances  not 
alleged  in  the  plea  tending  to  show  that  the  plaintiffs  were  liable ;  but 
it  means  that  the  matters  of  fact  stated  in  the  previous  part  of  the  plea 
impose  upon  the  plaintiffs  a  liability  to  that  extent.  The  recent  cases 
in  this  court  and  in  the  Exchequer  Chamber  show  that  such  an  allega- 
tion will  not  make  a  pleading  good  which  would  not  be  good  without  it : 
if  it  amount  to  a  conclusion  of  law, — a  conclusion  the  court  would  have 
drawn  from  the  facts  alleged, — the  pleading  will  be  good ;  otherwise, 
not.  This  plea,  then,  must  be  regarded  as  amounting  simply  to  this, — 
that  the  defendant  employed  the  plaintiffs  to  perform  something  for  him, 
that  they  were  guilty  of  negligence  in  the  performance  of  it,  and  that 
thereby  the  defendant  sustained  damages  to  the  same  amount  as  that 
for  which  they  seek  to  charge  him  in  this  action.  It  is  insisted  that 
such  a  plea  would  be  good,  upon  the  principle  as  to  the  avoidance  of 
circuity  of  action ;  that  is,  that,  if  the  plea  shows  that  the  defendant 
would,  upon  the  plaintiffs'  recovering  against  him  in  this  action,  be 
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entitled  to  sue  them  for  precisely  the  same  amount,  it  offers  a  good  bar. 
As,  if  a  man  covenants  not  to  sue  A.  B.,  and  he  does  so,  the  covenant 
enures  as  a  release.  The  allegation  to  be  relied  on  here,  is,  that,  "  by 
and  through  the  negligent  and  improper  conduct  of  the  plaintiffs  in 
effecting  the  insurance,  the  same  became  of  no  use  or  value,  and  the 
defendant,  by  reason  of  such  improper  conduct  and  deviation,  bad  sus- 
tained damages  to  the  amount  of  one-third  of  the  freight  so  insured, 
and  the  plaintiffs  thereby  became  liable  to  the  defendant  for  the  same, — 
being  the  amount  claimed  by  the  plaintiffs  to  be  repaid  and  returned  to 
them  by  the  defendant, — and  liable  to  make  good  to  the  defendant  such 
amount  .*as  he  should  have  to  return  to  the  plaintiffs  under  the 
charter-party."  Now,  such  an  allegation  as  that  is  a  mere  alle- 
gation of  fact :  it  means,  that,  in  consequence  of  the  plaintiffs'  negli- 
gence, the  defendant  has  sustained  damage.  I  do  not  think  that  the 
concluding  allegation  sufficiently  identifies  the  sum  mentioned  in  the 
plea  with  that  sought  to  be  recovered  by  the  declaration,  so  as  to  bring 
it  within  the  rule  relied  on.  That  which  is  complained  of  in  the  plea 
would  give  the  defendant  a  right  of  action  against  the  plaintiffs  so  soon 
as  they  were  guilty  of  the  negligence  charged,  and  the  defendant  was 
thereby  damnified.  That  which  happened  subsequently  does  not  neces- 
sarily determine  the  amount  of  damages  the  defendant  would  be  entitled 
to.  A  jury  might  have  given  exactly  the  same  amount  of  damages 
before  as  after  the  loss.  The  question  is,  what  damage  has  the  party 
sustained  at  the  time  the  cause  of  action  vested  in  him.  If  nothing 
had  happened,  and  a  policy  might  then  have  been  effected,  the  jury 
would  consider  what  was  probable :  if  the  loss  had  then  happened,  they 
perhaps  might  have  given  the  full  amount ;  but  they  were  not  bound  to 
do  so :  there  were  a  variety  of  circumstances  which  they  might  properly 
take  into  their  consideration.  Therefore,  it  is  not  a  necessary  and  con- 
clusive thing  that  the  sum  to  be  insured  by  the  policy,  neither  more  nor 
less,  id  the  sum  which  the  plaintiffs  would  have  to  pay ;  but  a  compen- 
sation for  the  Injury  resulting  from  their  negligence.  The  amount  of 
the  loss  actually  sustained,  if  a  loss  has  happened,  and  there  is  nothing 
peculiar  in  the  circumstances,  is  a  matter  very  fit  to  be  considered  by 
the  jury  in  estimating  the  damages :  but  they  are  not  bound  by  it ; 
they  are  to  take  all  the  circumstances  into  their  consideration,  and  to 
say  what  damages  the  party  is  upon  the  whole  reasonably  entitled  to 
recover  for  the  non-performance  of  that  which  he  has  contracted  to 
*fi71  Perf°rm*  The  jury,  indeed,  are  bound  not  *to  give  more  than  the 
-J  amount  of  the  loss  which  has  actually  been  sustained.  The  loss 
is  not,  however,  to  be  necessarily  treated  as  a  liquidated  amount, — an 
amount  by  which  the  jury  are  to  be  bound.  The  allegation,  therefore, 
in  this  plea  does  not  in  my  opinion  bring  the  case  within  the  rule  as  to 
circuity  of  action. 

Crssswell,  J. — I  am  entirely  of  the  same  opinion,  and  for  the  rea- 
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sons  so  folly  stated  by  my  Brother  Maule,  viz.  that  there  is  no  identity 
between  the  sum  claimed  by  the  plaintiffs  in  the  declaration,  and  the 
damages  which  the  defendant  claims  by  his  plea  to  be  entitled  to  recover 
from  the  plaintiffs.  The  two  sums  not  being  necessarily  the  same,  it 
follows  that  the  defendant's  right  to  sue  for  the  latter  cannot  be  pleaded 
under  the  rule  as  to  the  avoidance  of  circuity  of  action. 

Crowder,  J. — I  have  entertained  considerable  doubts  during  the 
argument,  and  I  must  confess  those  doubts  are  not  altogether  removed : 
and,  although  my  Lord  and  my  two  learned  Brothers  think  otherwise, 
it  is  with  considerable  reluctance  that  I  should  come  to  the  conclusion 
that  the  plea  is  no  answer  to  the  declaration.  The  rule  as  to  the  avoid- 
ance of  circuity  of  action  is  in  my  opinion  a  just  and  valuable  one ; 
and  it  is  important  that  a  case  should  be  brought  within  it,  if  possible. 
In  point  of  fact  and  common  sense,  nobody  oan  doubt,  that,  if  these 
plaintiffs  recover  back  the  one-third  freight  to-day,  and  the  defendant 
were  to  bring  a  cross-action  against  them,  and  to  allege  and  prove  that 
which  is  stated  in  this  plea,  the  jury  would  be  directed  to  give  damages 
to  precisely  the  same  amount.  That,  perhaps,  does  not  necessarily 
bring  the  case  within  the  rule  in  question.  Nor  is  the  rule  laid  down 
by  Professor  Sedgwick  quite  clear  upon  the  subject.  The  language 
quoted  from  Mr.  Justice  Washington,  at  p.  340,  is  certainly  very  strong: 
♦"The  law  is  clear,  that,  if  a  foreign  merchant  who  is  in  the 
habit  of  insuring  for  his  correspondent  here,  receives  an  order 
for  making  an  insurance,  and  neglects  to  do  so,  or  does  so  differently 
from  his  orders,  or  in  an  insufficient  manner,  he  is  answerable,  not  for 
damages  merely,  but  as  if  he  were  himself  the  underwriter,  and  he  is 
of  course  entitled  to  the  premium."  It  is  not  said,  that,  as  a  positive 
matter  of  law,  he  is  responsible  to  that  extent.  It  probably  amounts 
to  this,  that  the  loss  would  be  the  reasonable  measure  of  damages.  The 
learned  judge  is  referring  to  a  course  of  dealing.  The  case  before  us 
arises  upon  a  contract  to  insure  the  amount, — the  precise  amount, — which 
the  plaintiffs  are  claiming  under  the  charter-party  to  have  returned  to 
them :  and  the  question  is,  whether  the  breach  of  the  engagement  to 
insure  does  not  so  clearly  entitle  the  defendant  to  recover  from  the 
plaintiffs  the  precise  sum  which  they  by  their  action  are  seeking  to 
reoover  from  him  as  to  warrant  the  plea.  If  this  had  been  a  contract 
of  indemnity,  there  could  have  been  no  doubt.  Inasmuch,  however,  as 
there  is  no  authority  precisely  in  point,  I  agree,  though  with  great 
reluctance,  and  considerable  doubt,  in  the  conclusion  to  which  the  rest 
of  the  court  have  come.  Judgment  for  the  plaintiffs. 
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*69]  *FISCHEL  v.  SCOTT  and  Others.    June  12. 

A.  contracted  to  sell  to  B.  100  hhds.  of  Gingelly  oil  "  expected  to  arrive  by  the  ship  Resolute 
from  Madras."  The  Resolute  arrived  with  100  hhds.  of  Gingelly  oil  on  board,  but  it  turned 
oat  that  34  hhds.  only  were  consigned  to  or  under  the  power  or  control  of  A. : — 

Semble,  that  this  did  not  excuse  A.  for  the  non-performance  of  his  contract,  and  that  it  would  not 
be  performed  by  a  delivery  or  tender  of  the  34  hhds.  over  which  he  had  control. 

This  was  an  action  for  non-delivery  of  a  quantity  of  oil  pursuant  to 
a  contract. 

The,  declaration  stated,  that,  on  the  19th  of  August,  1853,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendants,  that  the  plain- 
tiff should  buy  of  the  defendants,  and  that  the  defendants  should  sell 
to  the  plaintiff,  the  two  under-mentioned  parcels  East  India  Gingelly 
oil  expected  to  arrive  from  Madras,  warranted  of  good  merchantable 
quality,  at  42J.  per  ton  duty-free,  revenue  tares  and  usual  draft,  to  be 
paid  for,  at  the  landing  weights,  in  fourteen  days  from  each  separate 
parcel  being  landed  and  ready  for  delivery  after  arrival,  in  ready 
money,  allowing  2J  per  cent,  discount,  that  is  to  say,  forty-four  hogs- 
heads, by  a  vessel  called  the  Koh-i-noor,  and  one  hundred  hogsheads 
by  a  vessel  called  the  Resolute;  and  that,  should  either  the  above 
parcels  Gingelly  oil  not  turn  out  equal  in  quality  to  the  warranty 
specified  above,  that  contract  was  not  to  be  cancelled  on  that  account, 
but  the  same  was  to  be  taken  with  an  allowance  to  be  fixed  by  the 
brokers  of  the  plaintiffs  and  defendants :  That  the  plaintiff  was  always 
ready  and  willing  to  receive  and  pay  for  the  said  oil,  and  to  perform  his 
part  of  the  said  contract,  and  had  done  everything  necessary  to  entitle 
him  to  have  the  same  fulfilled  :  That  the  said  one  hundred  hogsheads  of 
Gingelly  oil  did  so  arrive  as  aforesaid  in  and  by  the  said  ship  Resolute, 
within  the  true  intent  and  meaning  of  the  said  agreement,  and  a  reason- 
able time  for  the  fulfilment  of  the  said  contract,  and  for  the  delivery 
of  the  said  100  hogsheads  of  oil  by  the  defendants  to  the  plaintiff 
jc-fj..  elapsed  before  this  suit :  *Yet  the  defendants  had  not  delivered 
J  the  said  100  hogsheads  of  Gingelly  oil,  or  any  part  thereof,  to 
the  plaintiff;  and,  by  reason  of  the  said  conduct  of  the  defendants,  the 
plaintiff  had  lost  and  been  deprived  of  the  benefit  of  the  said  bargain, 
and  of  great  profits  which  would  have  accrued  to  him  therefrom,  and 
had  also  been  rendered  unable  to  fulfil  otner  contracts  entered  into  by 
him  for  the  re-sale  of  the  said  oil,  by  reason  whereof  he  had  been  obliged 
to  pay  large  sums  of  money  by  way  of  damages  to  his  buyers :  And  the 
plaintiff  claimed  1000Z. 

Third  plea, — that,  although  one  hundred  hogsheads  of  Gingelly  oil, 
and  more,  that  is  to  say,  164  hogsheads  of  Gingelly  oil,  did  arrive  from 
Madras  in  and  by  the  said  ship  Resolute,  yet  that  the  said  ship  was  a 
general  ship  employed  in  and  about  the  conveyance  of  goods  for  various 
persons  unconnected  with  each  other,  and  that  thirty-four  of  the  said 


15  COMMON  BENCH.    (6  J.  SCOTT.) 


hogsheads  of  Gingelly  oil,  and  no  more,  were  shipped  for  or  on  account 
of  the  defendants ;  and  that  the  residue  of  the  said  hogsheads  of  Gin- 
gelly  oil,  that  is  to  say,  130  hogsheads  thereof,  were  shipped  for  and 
on  account  of  and  to  the  order  of  other  persons  than  the  defendants, 
or  any  of  them ;  and  that  the  defendants  had  not,  nor  had  any  of  them, 
then  or  at  any  time  any  property  or  interest  in,  or  control  or  power  to 
deliver,  the  said  residue  of  the  said  hogsheads  of  Gingelly  oil ;  and  that 
the  defendants,  within  a  reasonable  time  after  the  arrival  of  the  said  34 
hogsheads  of  Gingelly  oil,  were  ready  and  willing,  and  then  tendered 
and  offered  to  deliver  the  same  to  the  plaintiff;  yet  that  the  plaintiff 
did  not  nor  would  accept  or  receive  the  same,  but  then  wholly  refused 
then  or  at  any  time  to  accept  or  receive  the  same,  and  wholly  discharged 
the  defendants  from  delivering  the  same  to  the  plaintiff. 

The  plaintiff  demurred  to  the  third  plea, — the  ground  of  demurrer 
stated  in  the  margin,  being,  "  that,  as  one  hundred  hogsheads  of  Gin- 
gelly oil  did  arrive  by  the  *vessel,  the  defendants  were  bound  to 


deliver  them,  according  to  their  contract. 
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Willes,  in  support  of  the  demurrer.(a) — The  facts  disclosed  on  this 
record  are  these : — The  Resolute  being  on  her  way  from  Madras  to 
London,  the  defendants  contracted  to  sell  to  the  plaintiff  100  hogs- 
heads of  Gingelly  oil,  which  they  expected  to  arrive  by  that  vessel 
consigned  to  them ;  and  that,  on  the  ship's  arrival  here,  it  was  found 
that  34  hogsheads  only  of  the  hundred  on  board  her  were  the  property 
of  the  defendants.  It  has  been  decided  that  a  contract  of  this  kind  is 
subject  to  the  double  contingency  of  the  arrival  of  the  vessel  named, 
and  of  the  goods  being  on  board :  the  question  now  sought  to  be  raised 
is,  whether  it  is  subject  to  the  further  contingency  of  the  goods  belong- 
ing to  the  vendor,  or  being  subject  to  his  control.  It  is  submitted  that 
there  is  nothing  upon  the  face  of  this  contract  to  limit  it  in  the  way 
suggested.  The  construction  of  the  contract  would  be  precisely  the 
same,  if,  instead  of  being  described  as  "  100  hhds.  by  a  vessel  called 
the  Resolute,"  the  oil  had  been  described  as  marked  with  a  diamond, 
or  any  other  mark  or  brand.  [Maule,  J. — The  oil  is  described  pretty 
clearly :  the  question  is  whether  the  oil  which  came  was  oil  "  expected 
to  arrive  per  Resolute."  Jervis,  C.  J. — It  is  quite  inconsistent  with 
this  plea  that  the  oil  contracted  to  be  sold  to  the  plaintiff  did  not 
arrive  *by  the  Resolute.  The  oil  which  was  expected  did  arrive.  r+»a 
The  defendant  expected  it  to  come  consigned  to  him :  but  it  L 
turned  out  that  it  was  consigned  to  some  one  else.]  The  substance  of 
the  plea,  is,  that  the  oil,  whether  expected  or  not,  was  not  the  defend- 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were,-—"  That  the  third  plea 
was  bad,  because  it  showed  that  the  100  hogsheads  did  arrive,  and  the  defendants  had  no  suffi- 
cient excuse  for  not  delivering  them ;  that  the  defendants  should  have  ascertained  that  the  100 
hhds.  were  theirs  before  contracting  to  deliver  them;  that  the  contract  implied  a  warranty,  that, 
if  the  vessel  arrived,  and  there  were  100  hhds.  on  board,  the  defendant  could  and  would  deliver 
them ;  and  that  the  plea  was  consistent  with  the  arrival  of  the  100  hhds.  contracted  for/' 
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ants'  property :  that  clearly  is  no  answer.  The  case  of  Hay  ward  v. 
Scougall,  2  Campb.  56,  is  distinguishable  from  this.  There,  the  defend- 
ants sold  to  the  plaintiff  certain  hemp,  to  be  shipped  at  Riga,  under 
the  following  sold-note, — "  Sold  for  Messrs.  Scougall  &  Co.,  for  Messrs. 
Maynard  &  Co.,  all  the  sound  marketable  Riga  hemp  that  may  be 
loaded  by  the  Pilgrim,  Webster,  and  one  or  two  other  ships,  not  exceed- 
ing 300  tons,  now  at  Riga,  by  the  supercargo  of  the  said  vessels,  ot 
Messrs.  Schmids  $  Co.,  the  agents  of  the  concern;  the  names  of  the 
ships  to  be  given  up  when  received,  at  812.  per  ton,  &c."  Schmids  & 
Co.  shipped  on  board  these  vessels  only  71  tons  of  hemp  on  account 
of  the  defendants,  but  upwards  of  800  tons  on  account  of  other  per- 
sons :  and  it  was  held,  that  the  contract  must  be  confined  to  such  hemp 
as  Schmids  &  Co.  should  Bhip  as  agents  to  the  defendants,  and  that 
the  defendants  were  not  answerable  to  the  plaintiffs  for  more  than  the 
71  tons.  And  Lord  Ellenborough  said :  "  As  all  the  hemp  which  the 
Schmids  were  to  ship  at  Riga  was  not  to  belong  to  the  defendants,  this 
renders  it  improbable  that  they  should  mean  to  sell  what  was  not 
their  own.  In  the  case  alluded  to,(a)  the  party  had  agreed  to  ship  and 
deliver  a  certain  quantity  of  hemp,  and,  to  be  sure,  nothing  could 
excuse  him  from  doing  so.  But  here  the  defendants  only  sold  what 
they  supposed  their  agents  would  ship  for  them.  No  doubt,  they 
expected  Schmids  and  Co.  to  ship  at  least  800  tons  of  hemp  on  their 
account ;  but  they  were  disappointed.  They  seem  to  have  contemplated 
the  possibility  of  this.     They  say  in  substance,  <  We  will  sell  you  all 

that  our  agents  *at  Riga  send  for  us,  to  the  amount  of  300  tons. 

If  they  send  us  so  much,  you  shall  have  it :  if  they  send  us  none, 
we  have  sold  none  to  you.'  The  words  employed  are  by  no  means 
strong  enough  to  intimate  that  they  had  undertaken  to  sell  that  which 
did  not  belong  to  them,  and  over  which  they  had  no  control.  They 
only  refer  to  the  hemp  shipped  by  Schmids  &  Co.  as  their  own  agents. 
« Agents  of  the  concern'  must  mean  agents  quoad  hoc,  not  general 
agents  in  the  Baltic  trade."  Splidt  v.  Heath  is  very  similar  to  John- 
son v.  Macdonald,  9  M.  &  W.  600.  f  There,  the  defendant  by  a  bought 
and  sold-note  agreed  to  sell  the  plaintiffs  "  100  tons  of  nitrate  of  soda, 
at  18*.  per  cwt.,  to  arrive  ex  Daniel  Grant,  to  be  taken  from  the  quay 
at  landing  weights,  &c. ;"  and  below  the  signature  of  the  brokers  there 
was  the  following  memorandum, — "  Should  the  vessel  be  lost,  this  con- 
tract to  be  void :"  and  it  was  held,  that  the  contract  did  not  amount  to 
a  warranty,  on  the  part  of  the  seller,  that  the  nitrate  of  soda  Bhould 
arrive  if  the  vessel  arrived ;  but  to  a  contract  for  the  sale  of  goods  at 
a  future  period,  subject  to  a  double  condition,  of  the  arrival  of  the 
vessel,  with  the  stipulated  cargo  on  board.  And  Alderson,  B.,  said : 
"It  is  more  rational  to  construe  the  words  <to  arrive'  in  the  light  of  a 
condition,  than  as  amounting  to  a  warranty."     [Jervis,  C.  J. — How 

(a)  Splidt  r.  Heath,  2  Campb.  57,  n. 
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is  this  plea  an  answer  to  the  declaration  ?]  It  is  clearly  no  answer  to 
a  breach  of  a  contract  like  this,  that  the  shipment  the  defendant 
expected  has  not  taken  place.  The  defendant  has  undertaken  to  deliver 
to  the  plaintiff  100  hogsheads  of  Gingelly  oil  "  expected  to  arrive  from 
Madras  by  the  Resolute."  More  than  600  tons  did  arrive  by  that 
vessel.  If,  besides  the  double  condition  before  adverted  to,  the  defend- 
ants intended  their  liability  to  deliver  the  oil  to  be  subject  to  a  further 
condition,  that  the  oil  should  be  consigned  to  them,  they  should  have 
introduced  it  into  the  contract,  as  was  done  in  Lovatt  v.  Hamilton,  5 
Bxch.  639.f  ^u 

*Tomlinson,  contr*t.(a) — The  question  is,  whether,  by  the  terms  ^ 
of  this  contract,  it  is  not  to  be  understood  that  the  parties  contem- 
plated as  a  further  implied  term,  that  the  oil  which  was  expected  should 
be  at  the  disposal  of  the  defendants.  It  is  not  to  be  assumed  that  the 
defendants  would  sell  goods  which  belonged  to  third  persons.  [Jervis, 
C.  J. — The  question  is,  whether  the  contract  must  mean  something  in 
which  the  defendants  have  a  property,  and  which  they  have  power  to 
deliver.]  It  is  submitted,  that,  taking  the  whole  contract  together, 
that  is  the  necessary  effect  of  it.  [Maule,  J. — Suppose  it  appeared 
clearly  that  the  parties  were  speaking  of  an  expectation  that  some  oil 
would  come  into  the  market, — the  defendants  disclaiming  to  have  any 
property  or  interest  in  it,  but  yet  contracting  to  deliver  it ;  would  the 
defendants  be  entitled  to  a  verdict,  if  it  should  turn  out  that  the  oil 
did  not  arrive  ?]  Probably  not.  But  that  is  not  this  case.  Giving  a 
reasonable  construction  to  this  contract,  it  refers  clearly  to  oil  which  is 
expected,  and  which  the  parties  contemplate  will  be  subject  to  the 
power  and  control  of  the  defendants.  The  contract  contains  an  express 
warranty  as  to  the  quality  of  the  oil ;  and  that  affords  a  strong  pre- 
sumption that  no  further  warranty  was  to  be  implied.  [Mauls,  J. — 
The  contract  simply  says  that  the  defendants  agree  to  sell  to  the  plain- 
tiff certain  oil  expected  to  arrive  by  a  particular  vessel.  The  defend- 
ants mean  to  abide  by  their  contract  if  the  oil  arrives,  whether  there 
is  any  warranty  of  title  or  not.]  If  that  be  the  true  construction  of 
the  contract,  undoubtedly  the  plea  is  no  answer.  In  Boyd  v.  r#7- 
♦Siffken,  2  Campb.  326,  it  was  held,  that,  if  there  be  a  contract  •- 
for  the  sale  of  goods  by  a  particular  ship,  on  arrival,  this  means  on 
the  arrival  of  the  goods  which  the  ship  is  expected  to  bring ;  and,  if 
the  ship  arrives  empty,  without  any  default  on  the  part  of  the  vendor, 
he  is  not  liable  to  the  purchaser  for  the  non-delivery.  "I  clearly 
think,"  says  Lord  Ellenborough,  "  on  arrival  means  on  arrival  of  the 
hemp.      The  parties  did  not  mean  to  enter  into  a  wager.    By  sold  and 

(a)  Tho  points  marked  for  argument  on  the  part  of  the  defendants,  were, — "That  the  contract 
was  conditional  on  the  arrival  of  the  Teasel,  with  goods  of  the  description  contracted  to  be  sold, 
for  and  on  account  of  the  defendants ;  and  that  the  defendants  did  not  undertake  to  sell  goods 
which  did  not  belong  to  them,  and  over  which  they  had  no  control." 
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bought  in  the  note,  must  be  understood,  contracted  to  sell  and  to  buy. 
The  hemp  was  expected  by  this  ship.  Had  it  arrived,  it  was  sold  to 
the  plaintiff.  As  none  arrived,  the  contract  was  at  an  end."  And,  in 
Hawes  v.  Humble,  2  Campb.  327,  n.,  a  contract  in  similar  terms  was 
held  by  Wood,  B.,  in  like  manner  to  be  conditional, — in  the  absence  of. 
default  on  the  part  of  the  vendor.  The  case  of  Hay  ward  t>.  Scougall, 
2  Campb.  56,  is  hardly  to  be  distinguished  from  the  present  case. 
[Mauls,  J. — There,  the  hemp  contracted  to  be  sold,  was  hemp  which 
might  be  loaded  on  board  certain  ships  by  Messrs.  Schmids  &  Co. ;  and 
it  was  properly  held  that  the  vendees  were  not  entitled  to  more  than 
was  actually  loaded  by  Schmids  &  Co.] 

Tomlinson,  finding  the  impression  of  the  court  to  be  against  him, 
asked  leave  to  amend  his  plea,  by  alleging,  that,  of  the  100  hogsheads 
of  oil  which  were  expected  by  the  Resolute,  34  hogsheads  only  did 
arrive  in  which  the  defendants  had  any  interest,  that  they  tendered 
those  to  the  plaintiff,  and  that  he  refused  to  receive  them. 

Willes  submitted  that  that  would  be  an  equally  bad  plea,  inasmuch 
as,  the  contract  being  for  100  hogsheads  expected  to  arrive  by  the 
Resolute,  if  100  hogsheads  did  *not  arrive,  the  condition  was  not 
fulfilled,  and  the  plaintiff  was  not  bound  to  take  a  less  quantity. 

After  a  short  discussion,  however,  the  defendants  had  leave  to  amend 
on  the  usual  terms, — the  amendment  to  be  made  within  three  days. 

Rule  accordingly. (a) 

(a)  The  amendment  was  not  made,  the  defendants  haying  assented  to  the  construction  put 
upon  the  contract  by  the  court,  and  paid  the  damages  assessed  npon  that  footing. 
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EVAN  LLOYD,  and  ANNE  his  Wife,  v.  DAVIES.    June  2. 

Testator  by  his  will  (made  after  the  passing  of  the  7  W.  4  &  1  Viot  c.  26),  devised  all  his  real 
and  personal  estate  to  his  "  three  unmarried  daughters.  A.,  B.,  and  C,"  as  tenants-in-common 
in  fee.  By  a  codioil  he  declared,  that,  "  in  case  one  of  my  daughters,  A.,  B.,  and  C,  should 
get  married,  the  two  then  remaining  single,  shall,  at  the  end  of  twelve  months  after  my  decease* 
pay  to  the  married  sister  the  sum  of  500/.  in  lieu  of  any  further  claim  whatsoever  on  my  pro- 
perty j  and  the  two  surviving  daughters  then  single  above  named,  to  be  sole  possessors  of  all 
my  property  named  in  this  my  last  will  and  testament,  and  to  their  heirs  for  ever :" — 

Held,  that  the  codicil  contemplated  the  marriage  of  a  daughter  in  the  lifetime  of  the  testator, — 
or,  at  ail  events,  within  twelve  months  after  his  decease. 

This  was  an  ejectment  brought  to  try  the  title  to  certain  premises 
situate  at  Ruthin,  in  the  county  of  Denbigh. 

The  defendant,  admitting  the  title  of  the  plaintiffs  to  one  undivided 
third  part  of  the  premises  in  question,  defended  as  the  remaining  two- 
thirds. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Spring  Assizes 
for  the  county  of  Denbigh.  The  facts  were  as  follows : — David  Davies, 
the  father  of  the  plaintiff  Anne  Davies,  on  the  27th  of  October,  1843, 
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having  then  three  daughters  unmarried,  viz.,  Anne  (the  plaintiff),  Har- 
riet, and  Martha,  made  his  will,  as  follows : — 

"In  the  name  of  God,  Amen.  I,  David  Davies,  of  Ruthin,  in  the 
county  of  Denbigh,  shopkeeper,  being  of  sound  mind  and  memory,  do 
make  this  my  last  will  and  testament  in  manner  following,  that  is  to 
say,  I  *give,  devise,  and  bequeath  all  my  real  and  personal 


estates,  of  what  nature  or  kind  soever  (subject  to  my  just  debts, 
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funeral,  and  testamentary  expenses),  to  my  three  unmarried  daughters, 
Anne,  Harriet,  and  Martha,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint-tenants,  and  to  their  respective  heirs,  executors, 
administrators,  and  assigns.  I  nominate,  constitute,  and  appoint  my 
said  three  daughters,  Anne  Davies,  Harriet  Davies,  and  Martha  Davies, 
executrixes  of  this  my  will.  I  advise  my  daughters  to  sell  the  four 
large  houses  and  thirteen  cottages  in  Borthjn,  as  soon  as  an  advan- 
tageous sale  can  be  effected :  and,  should  they  not  wish  to  continue 
shopkeeping,  I  advise  them  to  endeavour  to  sell  the  shop  goods  and 
stock  at  a  valuation,  rather  than  by  auction.  I  desire  to  be  buried  in 
as  plain  a  manner  as  possible ;  not  more  than  six  or  eight  to  attend  my 
funeral,  besides  the  bearers.  No  scarfs  to  be  used.  In  witness  where- 
of I  have  hereto  set  my  hand  this  27th  day  of  October,  1843. 

«  David  Davies." 
"  Published  and  declared  by  the  testator  to 
be  his  last  will  and  testament,  in  the  presence 
of  us,  who,  in  his  presence,  and  in  the  presence 
of  each  other,  have  subscribed  our  names  as 
witnesses. 

"Joseph  Paers.      T.  P.  Overton." 

He  afterwards,  on  the  23d  of  August,  1844,  made  a  codicil  to  his 
will,  as  follows : — 

"A  codicil  to  my  last  will  and  testament,  made  August  23d,  1844. 
It  is  my  desire,  that,  in  case  one  of  my  daughters  named  in  this  my 
last  will,  named  Anne,  Harriet,  and  Martha,  should  get  married,  that 
the  two  then  remaining  single  shall,  at  the  end  of  twelve  months  after 
my  decease,  pay  to  the  married  sister  the  *sum  of  5001.  in  lieu  ^^^ 
of  any  further  claim  whatsoever  on  my  property ;  and  the  two  *- 
surviving  daughters  then  single  above  named,  to  be  sole  possessors  of 
all  my  property  named  in  this  my  last  will  and  testament,  and  to  their 
heirs  for  ever.     Witness  my  hand,  the  above  date. 

"David  Davies." 

«  Published  and  declared  by  the  testator  to 
be  his  last  will  and  testament,  in  the  presence 
of  us,  who,  in  his  presence,  and  in  the  presence 

vol.  xv. — 10  G 
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of  each  other,  have  subscribed  oar  names  as 
witnesses. 

«  John  Pierce.        Owen  Jones." 

The  testator  died  on  the  16th  of  September,  1844,  without  having 
farther  altered  his  will.  Upon  his  death  the  three  daughters  took 
possession  of  the  property,  and  enjoyed  it  as  tenants-in-common  down 
to  the  14th  of  October,  1845,  when  Martha  married  one  Thomas 
Roberts,  the  two  unmarried  sisters  paying  her  on  the  day  preceding 
the  marriage  the  sum  of  5002.  pursuant  to  the  terms  of  the  codicil, 
and  receiving  thenceforth  the  rents  and  profits  of  the  estate  in  moie- 
ties. In  1848,  Anne  Davies  married  the  plaintiff,  Lloyd ;  on  which 
occasion  she  refused  to  accept  the  500Z.  under  the  codicil.  On  the  7th 
of  July,  1853,  Harriet,  the  testator's  remaining  daughter,  died,  un- 
married and  intestate,  leaving  the  defendant,  her  eldest  brother  and 
heir-at-law,  who,  claiming  to  be  entitled  to  a  moiety  of  the  real  estate 
of  which  Harriet  died  possessed,  took  possession  of  the  premises  which 
formed  the  subject  of  contention  in  this  action. 

The  plaintiffs  by  their  writ  claimed  to  be  entitled  to  the  whole  pro- 
perty, upon  the  ground  that  Anne  and  Harriet  were  not  tenants-in- 
common,  but  joint-tenants ;  insisting  that  the  effect  of  the  codicil  was, 
to  create  a  joint  interest  in  the  two  daughters  Anne  and  Harriet, 
*7Q1  *uPon  the  marriage  of  Martha,  in  which  case  Anne,  as  the  sur- 
-*  vivor,  would  be  entitled  to  the  whole ;  and  that,  assuming  that 
the  codicil  left  the  two  sisters  tenants-in-common,  the  defendant  could 
only  be  entitled  to  a  moiety,  instead  of  the  two-thirds  he  claimed,  and 
consequently,  unless  the  codicil  was  to  be  considered  as  altogether 
inoperative,  the  plaintiffs  were  at  all  events  entitled  to  recover  some- 
thing. 

For  the  defendant,  it  was  insisted, — first,  that,  in  the  events  which 
had  happened,  the  codicil  was  altogether  inoperative,  inasmuch  as  it 
contemplated  the  marriage  of  one  of  the  daughters  in  the  lifetime  of 
the  testator,  or  within  twelve  months  after  his  decease,  and  conse- 
quently that  Martha,  notwithstanding  her  marriage,  continued  to  be 
entitled  as  tenant-in-common  with  her  sisters, — secondly,  that,  if  the 
codicil  operated  at  all,  it  merely  affected  the  interest  of  the  marrying 
daughter,  leaving  that  of  the  other  two  as  before  ;  in  other  words,  that 
the  effect  of  the  codicil  was,  not  to  alter  the  quality,  but  only  the  quan- 
tity of  the  estate. 

A  verdict  having  been  found  for  the  plaintiffs,  with  a  reservation  of 
leave  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  on  the  points 
made  at  the  trial, — 

Beavan,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Wehby  and  Morgan  Lloyd  now  showed  cause. — It  being  conceded 
that  the  plaintiffs  are  entitled  to  one  third  of  the  property  in  question, 
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and  the  defendant  appearing  and  defending  in  respect  of  two-thirds,  the 
plaintiffs  will  be  entitled  to  a  verdict  if  they  can  establish  their  right 
xo  more  than  the  one-third.  In  no  view  can  the  defendant  be  entitled 
to  more  than  a  third.  The  argument  on  the  part  of  the  defendant  will 
be, — first,  that  the  codicil  has  no  operation,  in  the  events  *which  rj|t~~ 
have  happened,  because  it  contemplated  the  marriage  of  one  of  *- 
the  three  daughters  in  the  testator's  lifetime,  or  within  twelve  months 
after  his  death, — secondly,  that,  if  it  has  any  operation  at  all,  it 
merely  operated  to  affect  the  interests  of  the  daughter  marrying, 
leaving  the  interests  of  the  other  two  as  they  stood  before.  Neither 
of  these  positions,  it  is  submitted,  can  be  maintained.  In  the  first 
place,  it  is  manifest  that  the  codicil  was  intended  to  operate,  al- 
though the  contemplated  marriage  did  not  take  place  in  the  lifetime 
of  the  testator,  or  within  twelve  months  after  his  decease.  The  will 
bearing  date  after  the  statute  7  W.  4  &  1  Vict.  c.  26,  no  contrary  in- 
tention appearing  upon  the  face  of  them,  the  will  and  codicil  must  be 
taken  to  speak  from  the  death  of  the  testator,  and  to  have  reference  to 
events  which  were  to  happen  after  that  time.  The  expression  as  to  the 
marriage,  in  the  codicil,  is  general :  the  only  limitation  in  point  of  time 
refers  to  the  period  of  payment  of  the  5002.,  which  in  that  event  is  to 
be  made  within  twelve  months, — evidently  meaning  that  the  two  daugh- 
ters remaining  single  shall  have  the  same  period  for  the  payment  of 
that  money  as  they  would  as  executrixes  have  for  the  payment  of  any 
other  demand.  [Jbrvis,  G.  J. — What  is  to  happen  if  they  do  not  pay 
it  ?  The  testator  does  not  say  that  the  estate  shall  vest  in  the  two 
upon  payment  of  the  5002.  Maule,  J. — If  your  construction  of  the 
codicil  be  correct,  the  property  never  could  be  sold.]  In  all  probability, 
the  testator  was  providing  for  an  event  which  he  knew  was  not  very 
distant.  Suppose  two  of  the  daughters  had  married  in  the  lifetime  of 
the  testator,  in  that  case  clearly  the  codicil  could  have  had  no  opera- 
tion at  all.  [Crowder,  J. — Does  not  the  codicil  contemplate  that  the 
marriage  shall  take  place  during  the  testator's  lifetime,  or  within  twelve 
months  after  his  death  ?]  It  is  submitted  that  that  is  not  the  true 
construction.  The  period  of  marriage  is  *left  altogether  at  p^g- 
large.  [Crowdbr,  J. — When  is  the  5002.  to  be  paid  ?]  On  the  *• 
marriage ;  or,  if  it  takes  place  within  twelve  months  after  the  testator's 
decease,  the  sisters  who  remain  single  are  not  to  be  compelled  to  pay 
the  money  until  the  expiration  of  the  twelve  months.  [Maule,  J. — If 
the  codicil  is  to  be  construed  as  pointing  at  a  marriage  at  any  time,  it 
would  follow,  that,  if  one  of  the  three  sisters  should  marry  fifty  years 
after  the  death  of  the  father,  the  other  two  remaining  single,  she  would 
have  been  enjoying  her  share  of  the  estate  as  a  tenant-in-common  with 
her  sisters  for  all  that  period,  and  then  receive  5002.  I  think  that 
shows,  that,  in  order  to  effectuate  the  intention  of  the  testator,  the  5002. 
mast  be  taken  to  be  payable  in  such  a  time  as  that  it  may  be  in  lieu 
of  all  but  the  5002.     The  codicil  contemplates  such  a  marriage  only  a? 
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shall  make  the  5002.  a  satisfaction  of  her  claim  to  everything  but  the 
5002.  Suppose  the  property  had  consisted  of  leaseholds  having  sixty 
years  only  to  run,  or  of  mines,  and  the  leases  had  expired  or  the  mines 
become  exhausted,  would  one  upon  her  marriage  then  be  entitled  to 
5002.  ?  The  true  construction  I  take  to  be  this : — The  marrying  daugh- 
ter is  to  take  5002.  and  no  more,  and  the  two  remaining  unmarried  are 
then  to  be  the  sole  possessors  of  all  the  property.]  If  the  testator 
had  intended  to  limit  it  to  a  marriage  in  his  lifetime,  he  would  have  said 
so.  [Maule,  J. — I  understand  him  to  mean  that  his  three  unmarried 
daughters  should  take,  at  his  death,  as  tenants-in-common :  but,  that, 
if  one  should  be  married  at  that  time,  the  other  two,  remaining  single, 
should  take  the  whole,  paying  5002.  to  their  sister.]  Suppose  two  of 
them  should  get  married  ?  [Maule,  J. — Possibly  there  might  be  more 
difficulty  in  construing  the  will  in  that  case.  Cresswell,  J. — It  is 
quite  consistent  with  the  24th  section  of  the  7  W.  4  &  1  Vict.  c.  26, 
that  the  testator  may  have  thought  he  should  live  for  twenty  years. 
*R21  *Crowder,  J. — My  impression  was  that  that  section  meant  to 
J  place  real  and  personal  property  on  the  same  footing.]  The 
codicil,  it  is  submitted,  points  at  a  thing  which  is  to  be  done,  not  at  the 
time  of  the  death  of  the  testator,  but  at  the  time  of  the  marriage  of 
one  of  the  three  daughters,  whenever  that  might  happen,  the  others 
remaining  single ;  the  estate  in  that  event  to  vest  in  the  two.  If  the 
court  entertain  a  clear  impression  against  the  plaintiffs'  construction 
of  the  codicil,  it  will  be  unnecessary  to  consider  the  other  point. 

Byles,  Serjt.,  and  Cozon,  were  not  called  upon  to  support  the  rule. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  made  abso- 
lute. This  is  an  ejectment.  The  defendant  admits  that  the  plaintiffs 
are  entitled  to  one-third  of  the  property  sought  to  be  recovered,  and 
he  defends  for  the  remaining  two-thirds.  If  the  codicil,  taken  in  con- 
nexion with  the  will,  does  not  operate  to  give  to  the  testator's  daugh- 
ters Anne  and  Harriet  the  whole  estate,  either  as  tenants-in-common 
or  as  joint-tenants,  the  defendant  is  well  defended,  because  it  is  admit- 
ted that  the  plaintiff  Anne  Lloyd,  and  the  defendant  as  the  heir  of 
Harriet,  take  each  one-third,  and  consequently  the  plaintiffs  cannot 
succeed.  That  being  the  correct  view  of  the  case,  it  is  unnecessary  to 
consider  whether  the  codicil  created  in  the  two  daughters  remaining 
unmarried  an  estate  as  tenants-in-common  or  as  joint-tenants ;  because, 
in  the  events  which  have  happened,  the  codicil  did  not  come  into  opera- 
tion at  all.  The  testator  by  his  will  gave  to  each  of  his  three  unmar- 
ried daughters,  named,  one-third  of  his  real  and  personal  estates,  as 
tenants-in-common  (as  to  the  realty)  in  fee.  Martha,  therefore,  took 
by  the  will  an  absolute  estate  in  fee-simple  as  to  one-third.  Mr.  Wekby 
♦contends,  that,  by  force  of  the  codicil,  the  estate  which  once  was 


♦83] 


in  Martha  became  divested  by  her  marriage.     For  such  a  pur- 


pose very  clear  and  unequivocal  words  would  be  required.     But  there 
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is  another  objection,  which  was  very  forcibly  put  by  my  Brother  Maule 
in  the  course  of  the  argument.  By  the  will  Martha  was  to  take,  on 
the  death  of  her  father,  a  third  of  the  freehold  in  fee,  and  an  absolute 
interest  in  a  third  of  the  personalty.  Now,  whether  the  codicil  con- 
templated the  marriage  of  Martha  within  twelve  months  after  the  death 
of  the  testator,  or  a  marriage  generally,  in  either  view  the  plaintiff  is 
wrong.  It  is  impossible  that  the  testator  could  have  meant  that  the 
three  daughters  should  take  at  his  death  each  a  third  of  the  freehold  as 
tenants-in-common  in  fee,  and  an  absolute  interest  in  a  third  of  his 
personal  estate,  and  that,  in  the  event  of  one  of  the  daughters  marry- 
ing at  any  time, — say  after  having  enjoyed  the  third  of  the  freehold 
for  twenty  or  thirty  years, — her  interest  should  be  defeasible  upon  her 
sisters  (they  remaining  unmarried)  paying  her  500Z.  Mr.  Welsby  says 
it  is  difficult  to  suppose  that  the  testator  could  have  contemplated  the 
marriage  of  a  daughter  in  his  lifetime,  because  it  would  be  impossible 
to  put  a  sensible  construction  upon  the  will  and  codicil  if  two  of  the 
three  should  so  marry.  But  I  must  confess  I  do  not  appreciate  the  diffi- 
culty. The  words  of  the  codicil  are, — "  It  is  my  desire,  that,  in  case 
one  of  my  daughters  named  in  this  my  last  will  should  get  married,  the 
two  then  remaining  single  shall,  at  the  end  of  twelve  months  after  my 
decease,  pay  to  the  married  sister  the  sum  of  500Z.  in  lieu  of  any  further 
claim  whatsoever  on  my  property ;  and  the  two  surviving  daughters 
then  [that  is,  at  the  time  of  the  marriage  of  the  third]  single  above 
named,  to  be  sole  possessors  of  all  my  property  named  in  this  my  last 
will  and  testament,  and  to  their  heirs  for  ever."  This  would  seem  to 
mean  that  the  two  single  daughters  *surviving  the  testator, — the  r^M 
other  having  married  in  his  lifetime, — should  take  the  whole,  L 
paying  5001.  to  the  married  sister :  and  this,  as  it  seems  to  me,  amply 
satisfies  all  the  words  of  the  codicil ;  and  I  should  have  no  difficulty  in 
putting  that  construction  upon  it,  if  it  were  necessary.  But  it  is  quite 
clear  that  the  marriage  contemplated  must  be  one  which  was  to  take 
place  within  twelve  months  after  the  testator's  death,  and  therefore  the 
circumstances  have  not  occurred  upon  the  occurrence  of  which  the 
codicil  would  attach.* 

Maule,  J. — I  also  am  of  opinion  that  the  rule  should  be  made  abso- 
lute. It  is  admitted  by  the  defendant  that  the  female  plaintiff  was  en- 
titled under  the  will  of  David  Davies  to  one-third  of  the  property  in 
question ;  and  it  appears  to  me  that  the  will  is  in  no  degree  operated 
upon  by  the  codicil,  which  was  intended  to  take  effect  only  upon  the 
happening  of  an  event  which  has  not  happened.  By  his  will,  the  tes- 
tator makes  a  simple  disposition  of  all  his  property  to  his  three  then 
unmarried  daughters,  Anne,  Harriet,  and  Martha,  as  tenants-in-com- 
mon in  fee ;  and  he  appoints  them  executrixes.  He  afterwards  makes 
a  codicil  in  which  he  provides,  that,  in  case  one  of  his  daughters  named 
in  his  will  should  get  married,  the  two  then  remaining  single  should,  at 
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the  end  of  twelve  months  after  his  decease,  pay  to  the  married  sister 
500Z.  in  lieu  of  any  farther  claim  on  his  property ;  and  that  the  two  sur- 
viving daughters  then  single,  and  their  heirs,  should  he  the  sole  posses- 
sors of  all  his  property.  The  will  being  a  disposition  of  all  the  testa- 
tor's property,  the  codicil  is  also  a  disposition  of  the  whole  property, 
which  is  to  be  substituted,  in  a  certain  event,  for  that  contained  in  the 
will,— "that  event  being,  the  marriage  of  one  of  his  daughters.  On  that 
event  happening,  the  daughter  marrying  was  to  have  from  the  others 
remaining  single  500Z.,  which  was  to  be  in  lieu  and  instead  of  any  fur- 
^rn  ther  *or  other  claim,  and  the  whole  remaining  property  was  then 
J  to  go  to  the  other  two.  The  testator,  therefore,  contemplated  as 
well  by  the  will  as  by  the  codicil  a  complete  disposition,  to  operate 
upon  the  whole  of  his  property, — only  the  one  to  be  substituted  for  the 
other,  in  the  event  mentioned.  The  codicil,  therefore,  as  it  seems  to 
me,  was  intended  to  take  effect,  if  at  all,  at  the  time  when  it  should  be- 
come necessary  to  ascertain  whether  the  will  or  the  codicil  was  to  oper- 
ate,— when  it  was  first  to  be  ascertained  who  was  to  take  the  property. 
Then,  is  the  time,  as  it  seems  to  me,  to  inquire  whether  or  not  the  event 
has  taken  place  which  was  to  have  the  effect  of  substituting  the  disposi- 
tion contained  in  the  codicil  for  that  originally  contained  in  the  will. 
This  is  not  like  the  .case  of  an  estate  going  over  upon  a  condition.  The 
language  of  the  will  and  the  codicil  show  that  the  latter  was  intended 
to  take  effect  at  the  time  at  which  the  will  would  have  taken  effect  if 
there  had  been  no  codicil.  The  nature  of  the  event, — as  to  time  and 
everything  else, — must  be  such  as  to  take  away  all  operation  from  the 
will,  if  the  codicil  was  to  operate.  We  must  put  such  a  construction 
upon  both  as  will  if  possible  effectuate  the  testator's  intention.  I  think 
the  proper  construction  of  the  will  and  the  codicil,  taken  together,  is, 
that  the  contemplated  marriage,  in  order  to  give  any  operation  at  all 
to  the  codicil,  must  take  place  before  the  time  when  the  will  or  the 
codicil  could  take  effect,  viz.  before  the  death  of  the  testator.  That, 
no  doubt,  )s  open  to  some  objection :  but,  upon  the  whole,  I  think  that 
the  marriage  intended  was  a  marriage  which  was  to  take  place  in  the 
lifetime  of  the  testator.  It  is  quite  possible  that  the  testator  might 
have  had  some  vague  notion  that  his  will  would  not  come  into  operation 
until  the  expiration  of  twelve  months  after  his  decease :  and,  if  that 
were  so,  it  might  be  that  he  contemplated  the  marriage  of  one  of  his 
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daughters  within  the  same  period.     It  is  ^unnecessary,  however, 


to  speculate  upon  that,  inasmuch  as  in  neither  event  could  the 
codicil  have  effect,  seeing  that  the  marriage  of  Martha  did  not  take 
place  until  more  than  twelve  months  had  elapsed  from  the  death  of  the 
father. 

Cresswbll,  J. — I  quite  concur  in  the  view  taken  by  my  Lord  and 
my  Brother  Maule.  The  testator  unquestionably  intended,  either  by 
his  will  or  by  the  codicil,  to  dispose  of  the  whole  of  his  property  imme- 
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diately  upon  his  death.  The  event  not  having  happened  upon  which 
alone  the  codicil  was  to  take  effect,  the  will  is  the  only  testamentary 
disposition  of  the  party.  Even  if  the  true  construction  of  the  codicil 
be,  that  the  contemplated  marriage  should  happen  within  twelve  months 
after  the  testator's  decease,  the  same  result  will  follow,  because  the 
marriage  of  Martha  did  not  take  place  until  after  that  period.  The 
rule  must,  therefore,  be  made  absolute  to  enter  a  verdict  for  the  de- 
fendant. 

Gbowder,  J. — I  am  much  disposed  to  think  that  the  testator,  fore- 
seeing the  marriage  of  one  of  his  three  daughters  at  no  very  distant 
period,  contemplated  that  that  event  might  take  place  at  some  time 
between  the  28d  of  August,  1844,  the  date  of  the  codicil,  and  twelve 
months  after  his  decease.  He  says,  "  It  is  my  desire  that,  in  case  one 
of  my  daughters  named  in  this  my  last  will,  should  get  married,  the 
two  then  remaining  single  shall,  at  the  end  of  twelve  months  after  my 
deceate,  pay  to  the  married  sister  the  sum  of  500?.  in  lieu  of  any  fur- 
ther claim  whatsoever  on  my  property ;  and  the  two  surviving  daugh- 
ters then  single  above  named,  to  be  sole  possessors  of  all  my  property 
named  in  this  my  last  will  and  testament,  and  to  their  heirs  for  ever." 
It  may  be,  as  my  Brother  Maule  suggests,  that,  in  order  to  make  the 
codicil  take  effect,  the  marriage  must  take  place  *djaring  the  life-  -.„,«- 
time  of  the*  testator.  But,  at  all  events,  if  it  might  take  place  L 
after  the  testator's  death,  it  is  clearly  limited  to  twelve  months  after 
that  period.  At  the  time  the  5002.  is  to  be  paid,  there  must  be  the 
married  sister.  Unless  there  is  such,  the  codicil  cannot  take  effect.  In 
my  view,  therefore,  in  the  events  which  have  happened,  the  codicil  can 
have  no  operation  at  all. 

Rule  absolute. 


ELS  AM  and  Another  v.  DENNY  and  Another.    June  12. 

The  word  "retire"  in  reference  to  a  bill  of  exchange,  is  susceptible  of  various  meanings,  according 
as  it  is  applied  to  various  circumstances :  if  the  acceptor  retires  the  bill  at  maturity,  he  takes 
it  entirely  from  circulation,  and  it  is  in  effect  paid ;  but  if  an  endoner  retires  it,  he  merely 
withdraws  it  from  circulation  in  so  far  as  he  himself  is  concerned,  and  may  hold  it  with  the 
same  remedies  as  he  would  have  had  if  he  had  been  called  upon  in  due  course,  and  had  paid 
the  amount  to  his  immediate  endorsee  :  and  this  latter  is  the  ordinary  meaning  of  the  word 
"retire." 

This  was  an  action  by  the  endorsees  against  the  acceptors  of  a  bill 
of  exchange. 

The  declaration  stated,  that  certain  persons  trading  under  the  name, 
style,  and  firm  of  M.  Evans  &  Co.,  on  the  17th  of  March,  1853,  by 
their  bill  of  exchange,  now  overdue,  directed  to  the  defendants,  required 
the  defendants  to  pay  to  their  order  4772.  18*.,  for  value  received  in 
consignments  outwards,  three  months  after  the  date  thereof;  and  the 
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defendants  then  accepted  the  said  bill ;  and  the  said  persons  so  trading 
as  aforesaid  endorsed  the  same  to  the  plaintiffs ;  bat  the  defendants  did 
not  pay  the  same. 

The  defendants  pleaded,  amongst  other  pleas,  that,  after  the  alleged 
endorsement,  the  said  drawers,  at  the  request  and  on  behalf  of  the 
defendants,  handed  over  and  paid  to  the  plaintiffs,  in  order  and  upon 
the  terms  that  they  should  thereupon  retire  and  deliver  up  to  them, 
the  said  drawers,  the  said  bill  of  exchange,  discharged  of  all  claim 
#™  thereon  by  the  plaintiffs  against  the  *said  drawers  and  the  defend- 
-*  ants,  a  sum  of  money  equal  in  amount  to  the  sum  specified  by  the 
said  bill,  or  at  any  time  to  be  recoverable  thereupon,  which  sum  of 
money  the  plaintiffs  received  from  the  said  drawers  upon  the  terms 
aforesaid,  and  ought  thereupon,  as  they  well  knew,  to  have  so  retired 
and  delivered  up  to  the  said  drawers,  who  were  entitled  thereto,  the 
said  bill,  discharged  as  aforesaid,  and  thereupon  all  claims  of  the  plain- 
tiffs against  the  said  drawers  and  the  defendants  upon  the  said  bill  were 
actually  satisfied  and  discharged  out  of  such  money ;  and  that  the  plain- 
tiffs, wrongfully,  and  in  fraud  of  the  said  terms,  and  against  the  will 
of  the  drawers,  and  not  as  trustees  for  them,  had  continually  hitherto 
retained,  and  then  put  in  suit  the  said  bill  in  this  action.   Issue  thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  The  facts  which  appeared  in  evidence 
were  as  follows : — 

On  the  26th  of  February,  1853,  one  Evans  drew  upon  the  plaintiffs 
a  bill  at  four  months  for  4772.  18s.,  which  they  accepted  for  his  accom- 
modation, upon  an  understanding  that  he  should  give  themvin  exchange 
an  acceptance  of  Denny  &  Clarke,  the  defendants,  for  the  like  amount. 
Evans  took  the  plaintiffs'  acceptance  to  the  defendants,  and,  on  the 
17th  of  March,  1853,  drew  upon  them,  at  three  months,  for  4772.  18*., 
the  bill  for  the  recovery  of  which  this  action  was  brought, — which  they 
accepted  for  his  accommodation,  and  which  he  handed  to  the  plaintifls. 
The  plaintiffs  got  this  last-mentioned  bill  (which  would  become  due  on 
the  20th  of  June,  1853, — nine  days  before  their  own  acceptance  in 
favour  of  Evans),  discounted  by  Messrs.  Overend,  Gurney  &  Go. 

Evans  was  deeply  indebted  to  Denny  &  Go. ;  and  Denny  &  Co.,  who 
were  in  difficulties,  suspended  payment  in  April,  but  afterwards  resumed. 
*891  *Early  in  June,  before  either  of  the  above-mentioned  bills  had 
-"  become  due,  the  plaintiffs  being  anxious  about  the  defendants' 
acceptance,  it  was  proposed  by  Evans's  clerk  that  Evans  should  draw 
upon  the  plaintiffs  another  bill,  for  the  purpose  of  providing  funds  to 
take  up  the  defendants'  acceptance.  The  plaintiffs  assented  to  this 
proposition,  but  required  that  it  should  be  put  into  writing ;  and  accord- 
ingly the  following  document  was  drawn  up,  signed  by  Evans,  and  sent 
to  the  plaintiffs : —  * 
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"June  9th,  1853. 
«  Messrs.  Elsam  &  Go. 

"  Gentlemen, — In  consideration  of  your  accepting  our  bill  upon  you 
for  4721.  10*.,  due  the  7th  of  September  next,  we  hereby  engage  to 
provide  the  funds  for  this  bill  on  or  before  that  date,  as  also  to  put  you 
in  cash  to  retire  our  bill  upon  Messrs.  Denny  &  Co.,  for  4772.  18*.,  due 
the  20th  instant,  on  or  before  the  17th." 

On  the  4th  of  June,  Evans  accordingly  drew  upon  the  plaintiffs  a 
third  bill,  for  4722. 10*.,  at  four  months  ;  and,  having  got  it  discounted, 
Evans,  on  the  18th  of  June,  sent  his  clerk  with  a  check  for  4772.  18*. 
to  Elsam  &  Co.'s  for  the  purpose  of  taking  up  the  defendants'  acceptance. 

Evans's  clerk,  who  was  called  as  a  witness,  stated  that  he  laid  the 
check  upon  Elsam's  desk,  and  said  "  You  will  give  me  the  bill  as  soon 
as  you  receive  it ;"  and  that  Elsam  nodded  his  head,  and  answered 
"Very  well." 

At  this  time  the  defendants'  acceptance  was  in  the  hands  of  Overend, 
Gurney  &  Co.,  and  Elsam  went  there  and  withdrew  the  bill.  Evans's 
clerk  afterwards  applied  to  the  plaintiffs  for  the  bill,  but  they  refused 
to  give  it  up,  claiming  to  be  entitled  to  hold  it  as  a  collateral  security 
for  their  acceptances  of  5772.  18*.,  due  on  the  29th  of  June,  and  4722. 
10*.,  due  on  the  7th  of  October,  both  of  which  they  in  due  course  paid. 

♦Evidence  was  given  on  both  sides  as  to  the  mercantile  meaning  r+Qn 
of  the  word  "  retire,"  in  the  memorandum  of  the  9th  of  June,  *- 
1853, — the  plaintiffs'  witnesses  stating,  that,  according  to  their  under- 
standing and  experience,  it  meant,  to  withdraw  the  bill  from  circulation 
in  so  far  only  as  the  party  paying  the  money  was  concerned, — the 
defendants'  witnesses,  on  the  other  hand,  alleging  that  it  meant  an 
absolute  payment  and  discharge  of  the  bill. 

The  Lord  Chief  Justice,  being  informed  that  the  Lord  Chief  Baron 
had,  in  an  action  by  Evans  against  Elsam  to  recover  the  bill  now  in 
question,  held  that  the  word  "  retire"  meant  an  absolute  payment  of 
the  bill,  in  deference  to  that  opinion,  ruled  in  like  manner. 

A  verdict  having  been  found  for  the  defendants, 

ByleSy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection. 

Hawkins,  in  Hilary  Term  last,  showed  cause. — The  question  is 
whether  there  was  any  evidence  to  go  to  the  jury  in  support  of  the  plea. 
In  this  plea,  the  word  "  retire"  must  mean  payment.  [Cresswell,  J. 
— Clearly  it  must :  and,  if  there  was  no  evidence  of  payment,  the  verdict 
cannot  be  supported.]  If  this  bill  had  been  withdrawn  from  the  hands 
of  Messrs.  Overend,  Gurney  &  Co.  by  an  endorsee,  that,  as  between 
them,  would  amount  to  payment ;  but  it  would  be  otherwise  as  between 
the  endorsee  and  the  other  parties  liable  on  the  bill.  "  Retire"  may 
mean  several  things :  it  may  mean  that  the  liability  of  all  parties  to  the 
bill  is  to  be  discharged ;  or  it  may  mean  that  the  remedy  over  is  to  be 
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retained, — a  withdrawal  of  the  bill  from  circulation,  without  any  absolute 
discharge.  The  evidence  showed  that  the  bill  was  not  paid  by  Elsam 
&  Co.  with  their  own  money ;  but  that  they  were  furnished  with  the 
^q-^  money  by  *Evans,  the  drawer,  in  order  that  they  might  retire  it, 
-J  and  take  it  into  their  hands.  Upon  what  terms  they  were  to  have 
it,  was  purely  a  question  for  the  jury.  As  between  Evans  and  Denny  k 
Co.,  there  can  be  no  doubt  that  this  was  an  accommodation  acceptance : 
at  all  events,  there  was  evidence  upon  that  subject  which  was  fairly  for 
the  jury.  The  agreement  of  the  9th  of  June  contains  not  a  word  as  to 
the  bill  being  to  be  retained  by  Elsam  k  Co.  as  collateral  security. 
The  evidence  of  Evans's  clerk  shows,  that,  at  the  time  they  arranged 
with  him  for  the  withdrawal  of  the  bill,  Elsam  k  Co.  did  not  set  up  any 
claim  to  retain  the  bill.  In  substance  and  in  truth,  the  money  which 
took  the  bill  out  of  the  hands  of  Overend,  Gurney  k  Co.,  was  Evans's 
money :  consequently,  there  was  ample  evidence  to  support  the  plea. 

Byles,  Serjt.,  and  Ball,  in  support  of  the  rule. — There  clearly  was 
no  evidence  to  go  to  the  jury  that  the  money  was  given  to  the  plaintiffs 
upon  the  terms  mentioned  in  the  third  plea.  The  original  transaction 
was  this :  Elsam  k  Co.  and  Evans  agreed  to  exchange  acceptances.  In 
pursuance  of  this  agreement,  Evans,  on  the  26th  of  February,  1853, 
drew  upon  Elsam  k  Co.  a  bill  at  four  months  for  4772. 18*. ;  and  he  also 
drew  a  bill  for  a  similar  amount  upon  Denny  &  Co.  at  three  months 
from  the  17th  of  March,  1853,  which  he  endorsed  and  handed  over  to 
Elsam  &  Co.  The  bill  accepted  by  Denny  k  Co.  became  due  on  the 
20th,  and  that  accepted  by  Elsam  k  Co.  on  the  29th  of  June.  Before 
the  first  of  these  arrived  at  maturity,  viz.  on  the  9th  of  June,  in  order 
to  provide  funds  to  meet  Denny  &  Co.'s  acceptance,  Evans  agreed  with 
Elsam  k  Co.  that  they  should  accept  a  third  bill,  for  4722.  10*.,  which 
he,  Evans,  would  get  discounted,  for  the  purpose  of  enabling  Elsam  k 
Co.  to  withdraw  Denny  k  Co.'s  acceptance  from  circulation.  Under 
*Q21  ^ese  circumstances,  retiring  the  bill  could  only  *mean  withdraw- 
-*  ing  it  from  the  hands  of  the  party  who  held  it,  and  getting  it  into 
the  hands  of  the  person  who  so  retired  it.  ,What  necessity  could  there 
be  for  making  the  payment  through  Elsam  k  Co.,  but  that  they  should 
hold  the  bill  for  their  security  ?  It  had  originally  been  placed  in  their 
hands  as  security  for  their  former  acceptance.  Why,  then,  should  they 
not  retain  it  as  security  for  the  substituted  bill  ?  The  money  handed 
to  Overend,  Gurney  &  Co.  was  neither  Evans's  money  nor  Denny  & 
Co.'s :  it  was  money  raised  upon  Elsam  k  Co.'s  acceptance,  in  order 
that  they  might  not  be  out  of  cash  by  reason  of  the  default  of  Denny 
k  Co.  Jones  v.  Broadhurst,  9  C.  B.  173  (E.  C.  L.  R.  vol.  67),(a) 
shows  that  a  payment  by  the  drawer  is  not  necessarily  such  a  payment 
as  will  enure  to  discharge  the  acceptor.  Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

(a)  And  seo  Belshaw  v.  Bush,  11  C.  B.  191  (E.  C.  L.  B.  vol  73). 
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This  was  an  action  by  the  plaintiffs  as  endorsees,  against  the  defend- 
ants as  acceptors  of  a  bill  of  exchange  drawn  by  one  Evans  on  the  17th 
of  March,  1853,  at  three  months,  for  the  sum  of  4772.  18*.,  upon  and 
accepted  by  the  defendants.  The  defendants  pleaded  payment  of  the  bill. 

At  the  trial  before  me  in  London,  it  was  proved,  that,  on  the  26th 
of  February,  1853,  Evans  drew  upon  the  plaintiffs  a  bill  at  four  months, 
for  4772.  18s.,  which  they  accepted  for  his  accommodation,  upon  an 
understanding  that  he  should  give  them  in  exchange  an  acceptance  of 
the  defendants'  for  the  like  amount.  Evans  took  the  plaintiffs'  accept- 
ance to  the  defendants,  and,  on  the  17th  of  March,  1853,  drew  upon 
them,  at  three  months,  for  4772.  18s.,  the  bill  now  in  suit,  also,  an 
♦accommodation  bill ;  which  they  accepted ;  and  he  handed  it  to  r^o 
the  plaintiffs.  This  bill  would  become  due  on  the  20th  of  June,  *- 
nine  days  before  that  accepted  by  the  plaintiffs.  In  the  month  of 
April,  the  defendants  suspended  payment,  and  the  plaintiffs  being 
anxious  about  the  defendants'  acceptance,  it  was  proposed  by  the  clerk 
of  Evans,  that  Evans  should  draw  upon  them  (the  plaintiffs)  another 
bill,  for  the  purpose  of  providing  funds  to  take  up  the  defendants' 
acceptance.  The  plaintiffs  agreed  to  this  proposal,  and,  on  the  9th 
of  June,  1853,  Evans  wrote  and  sent  to  the  plaintiffs  the  following 
letter : — 

"  Gentlemen, — In  consideration  of  your  accepting  our  bill  upon  you 
for  4722.  10*.,  due  7th  of  September  next,  we  hereby  engage  to  pro- 
vide the  funds  for  this  bill  on  or  before  that  date,  as  also  to  put  you  in 
cash  to  retire  our  bill  upon  Messrs.  Denny  &  Co.,  for  4772.  18*.,  due 
the  20th  instant,  on  or  before  the  17th." 

Evans  then  drew  upon  the  plaintiffs  a  bill,  4a*ed  the  4th  of  June, 
for  4722.  10*.,  at  four  months,  which  they  accepted,  and,  on  the  18th 
of  June,  sent  his  clerk  to  the  plaintiffs  with  a  check  for  4772.  18*.,  to 
take  up  the  defendants'  bill.  The  clerk  laid  the  check  upon  the  plain- 
tiffs' desk,  and  said,  "You  will  give  me  the  bill  as  soon  as  you  receive  it." 
Elsam  the  plaintiff  nodded  his  head,  and  said,  "Very  well."  At  the 
time  when  the  plaintiffs  received  the  check,  the  defendants'  bill  was  in 
the  hands  of  Messrs.  Gurney  &  Co.,  from  whom  the  plaintiffs  received 
it  upon  payment  of  the  amount.  Evans's  clerk  afterwards  applied  to 
the  plaintiffs  for  the  bill,  but  they  refused  to  give  it  up,  saying  that 
they  had  been  advised  by  their  friends  to  hold  it  as  a  collateral  secu- 
rity. The  plaintiffs  paid  their  two  acceptances  for  4772. 18s.,  and  4722. 
10^.,  as  they  became  due.  Evidence  was  given  by  the  plaintiffs  and 
the  defendants  to  show  the  mercantile  meaning  of  the  word  "retire," 
which  occurs  in  the  letter  of  the  9th  of  June.  The  plaintiffs'  witnesses 
stated,  *that,  in  their  experience,  the  word  "retire"  meant,  rj|tQ- 
taking  a  bill  out  of  circulation  in  so  far  as  the  party  who  paid  the  *- 
money  was  concerned ;  whereas  the  defendants'  witnesses  alleged  that 
it  meant  an  absolute  payment  of  the  bill.     I  was  told,  that,  in  an  ac- 
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tion  by  Evans  against  Elsam,  to  recover  the  bill  now  in  suit,  the  Lord 
Chief  Baron  had  held  that  the  word  "retire"  in  the  letter  meant  an 
absolute  payment  of  the  bill :  and,  in  deference  to  the  high  authority 
of  that  learned  judge,  I  ruled  the  same  way.  My  Brother  Byles  hav- 
ing objected  to  my  summing  up  in  this  respect,  the  question  was  dis- 
cussed during  the  last  term,  upon  a  rule  to  show  cause  for  a  new  trial ; 
and  this  court  took  time  to  consider  their  judgment,  wishing  to  know 
the  decision  of  the  Court  of  Exchequer  upon  the  point,  and  being 
anxious  to  be  guided  by  their  authority.  The  case  of  Evans  v.  Elsam 
has  now  been  argued  in  that  court ;  but,  as  the  judges  are  not  at  pre- 
sent agreed  in  opinion  upon  the  question,  we  must  dispose  of  the  rule 
in  this  court  according  to  our  own  impression.  We  entertain  no  doubt 
upon  the  subject,  and  are  of  opinion  that  the  rule  should  be  made 
absolute. 

The  question  turns  upon  the  construction  of  the  letter  of  the  9th 
of  June,  and  the  meaning  of  the  word  "  retire"  in  that  instrument. 
This  word  is  susceptible  of  various  meanings,  according  as  it  is  applied 
to  various  circumstances.  If  an  acceptor  retires  a  bill  at  maturity, 
he  takes  it  entirely  from  circulation,  and  the  bill  is  in  effect  paid ;  but, 
if  an  endorser  retires  it,  he  merely  withdraws  it  from  circulation  in  so 
far  as  he  himself  is  concerned,  and  may  hold  the  bill  with  the  same 
remedies  as  he  would  have  had,  had  he  been  called  upon  in  due  course, 
and  had  paid  the  amount  to  his  immediate  endorsee.  We  think  this  is 
the  ordinary  meaning  of  the  word  "  retire,"  and  we  do  not  doubt  that 
+QV1  it  was  used  in  that  meaning  in  the  letter  of  the  9th  *of  June, 
J  because  the  undertaking  is  not  that  Evans  will  take  up  the  bill 
himself  with  the  proceeds  of  the  plaintiffs'  acceptance,  but  that  he 
will  put  the  plaintiffs  in  funds,  that  they  may  retire  the  bill. 

Such  being  the  meaning  of  the  letter  of  the  9th  of  June,  the  sub- 
sequent conduct  of  the  plaintiffs  and  Evans's  clerk  is  immaterial,  be- 
cause the  plaintiffs'  second  acceptance  was  obtained,  and  the  funds 
procured  as  the  produce  of  that  acceptance,  upon  the  faith  of  the  letter 
of  the  9th  of  June. 

For  these  reasons  we  are  of  opinion  that  the  rule  must  be  made 
absolute.  Rule  absolute. 


8ee  Cochran  v.  Wheeler,  7  New  417.  A  bill  of  exchange,  promissory 
Hampshire,  202 ;  Kirksey  v.  Bates,  1  note,  or  order  made  payable  to  a  parti- 
Alabama,  303 ;  Bond  v.  Storrs,  13  Con-  cular  person,  which  has  been  paid  by 
necticut,  412.  When  a  bill  of  ex-  one  whose  duty  it  was  to  make  the  pay- 
change,  payable  to  A.,  is  taken  up  by  ment,  without  any  right  to  call  upon 
the  drawer,  and  the  endorsement  of  A.  another  party  to  repay  the  amount,  is 
stricken  out,  it  becomes  dead  to  all  in-  no  longer  a  valid  contract.  It  has  per- 
tents  and  purposes  as  a  negotiable  in-  formed  its  office,  and  ceases  to  have  a 
strumcnt:   Price  v.  Sharp,  2  Iredell,  legal  existence.    But  this  principle  does 
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Dot  hold  good  as  to  a  bank  note,  which  ment  of  a  bill  by  the  payee  to  the  ac- 
ts not  a  contract  with  any  particular  ceptor,  operates  to  discharge  the  liabi- 
person,  but  with  any  one  who  may  be-  lities  of  all  parties  to  it,  and  no  action 
come  the  bearer  or  holder  of  it :  Bal-  can  afterwards  be  maintained  upon  it 
lard  v.  Greenbush,  24  Maine,  336.  Re-  as  a  bill  of  exchange.  Its  negotiability 
oovery  of  judgment  against  the  maker  is  destroyed,  and  cannot  be  revived  by 
has  the  same  effect  as  payment :  Brown  the  acceptor  endorsing  it  to  a  third 
v.  Foster,  4  Alabama,  282 ;  Sawyer  v.  person :  Beede  v.  Real  Estate  Bank,  4 
Bradford,  6  Ibid.  572.     The  endorse-  Pike,  546. 


CHILTON,  Assignee  of  WILLIAM  PHILIP  MASTERS  CROFT,  an 
Insolvent  Debtor,  v.  CARRINGTON  and  WHITEHURST.   June  9. 

By  agreement  between  A.,  a  publican,  and  B.,  a  brewer,  it  wo?  stipulated  that  A.  should  deposit 
the  lease  of  his  house  with  B.,  as  security  for  an  advance  of  150?.,  for  which  A.  had  given  B.  a 
promissory  note,  payable  on  demand;  and  B.  engaged  not  to  call  upon  A.  to  pay  150 J.,  or  any 
part  thereof,  for  two  years,  upon  condition  that  the  interest  thereon  should  be  duly  paid  half- 
yearly,  that  the  rent  should  be  paid  agreeably  to  the  covenants  of  the  leaso,  and  that  A.  should 
take  of  B.  all  the  beer  consumed  upon  the  premises,  and  pay  for  it  every  twenty-eight  days.  The 
agreement  then  provided,  that,  in  case  of  failure  on  the  part  of  A.  to  perform  any  or  either  of 
the  above  conditions,  after  fourteen  days'  notice,  B.  should  be  at  liberty  immediately  to  put  the 
note  in  force,  and  if  not  paid,  with  interest,  to  sell  the  lease;  and  that  ail  expenses  attending 
such  sale,  together  with  the  principal  and  interest  due  on  the  note,  should  be  deducted  from 
the  amount  realized  by  such  sale,  a«  also  any  account  that  might  be  then  due  and  owing  for 
beer  : — 

Held,  that, — the  power  of  sale  not  having  been  exercised, — on  payment,  or  tender,  of  the  prin- 
cipal and  interest  due  on  the  note,  A.  (or  his  assignee)  was  entitled  to  maintain  detinue  for  the 
leaee ;  and  that  B.  could  not  set  up  a  lien  on  it  for  a  balanco  due  on*  the  beer  account 

This  was  an  action  of  detinue.  The  declaration  stated,  that  the 
defendants,  after  the  estate  and  effects  of  the  said  insolvent  were  vested 
in  the  plaintiff  as  assignee  as  aforesaid,  and  before  the  commencement 
of  this  suit,  detained  from  the  plaintiff,  as  assignee  as  aforesaid,  the 
goods  and  chattels  of  the  plaintiff,  as  assignee  as  aforesaid,  that  is,  a 
lease  of  premises  in  Great  Windmill  Street,  Haymarket,  and  licenses 
to  sell  beer,  spirits,  and  liquors,  and  converted  to  the  defendants'  own 
use,  or  wrongfully  deprived  the  plaintiff,  assignee  as  aforesaid,  *of  r*qr> 
the  use  and  possession  of  the  said  goods  and  chattels  of  the  plain-  L 
tiff,  as  assignee  as  aforesaid ;  and,  by  reason  of  the  premises,  and  be- 
fore this  suit,  the  plaintiff,  as  assignee  as  aforesaid,  was  prevented 
from  selling,  and  lost  divers  opportunities  of  selling,  on  advantageous 
terms,  the  said  premises,  and  was  prevented  from  obtaining  and  receiv- 
ing certain  sums  and  prices  for  which  he  had  sold  the  same,  and  was 
prevented  from  completing  a  sale  thereof  and  conveyance  thereof  to 
James  Ward,  and  from  receiving  large  sums  and  prices  from  him ;  and 
by  reason  also  of  the  premises,  and  of  the  inability  of  the  plaintiff, 
occasioned  by  the  defendants'  wrong  as  aforesaid,  to  complete  the  said 
sale,  the  plaintiff,  as  assignee  as  aforesaid,  was  obliged  to  keep  persons 
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in  possession  of  the  said  premises,  taking  care  of  the  same,  for  many 
weeks,  and  to  expend  moneys,  and  part  of  the  said  estate  and  effects, 
in  and  about  so  doing ;  and,  by  reason  also  of  the  premises,  and  the 
want  of  possession  of  the  said  licenses,  occasioned  as  aforesaid,  the 
plaintiff  was  prevented  from  carrying  on  upon  the  said  premises,  and 
did  not  carry  on,  as  he  otherwise  would  have  done  for  the  benefit  of 
the  said  estate,  the  business  of  a  publican  and  dealer  in  spirits,  and 
was  thereby  prevented  from  making  for  and  on  behalf  of,  and  as  part 
of,  the  said  estate  divers  large  profits :  and  the  plaintiff,  as  assignee  as 
aforesaid,  claimed  2002. :  he  also  demanded  a  return  of  the  goods,  or 
their  value,  and  5002.  for  their  detention. 

The  defendants,  for  a  third  plea,  as  to  so  much  of  the  declaration  as 
relates  to  the  said  lease,  said,  that  an  agreement  was  made  and  exe- 
cuted between  the  defendants  and  the  said  William  Philip  Masters  Croft 
before  he  became  insolvent,  which  was  as  follows, — "  Memorandum  of 
agreement  made  and  entered  into  the  17th  day  of  April,  1852,  by  and 
between  Messrs.  Carrington  &  Whitehurst,  of  Brentford,  in  the  county 
♦Q7T  °f  Middlesex,  *brewers,  of  the  one  part,  and  William  Philip  Mas* 
-*  ters  Croft,  of  Great  Windmill  Street,  Haymarket,  in  the  county 
of  Middlesex,  victualler,  of  the  other  part ;  that  is  to  say,  The  said 
Messrs.  Carrington  and  Whitehurst  agree  to  lend  to  the  said  W.  P.  M. 
Croft  the  sum  of  1502.  on  his  promissory  note,  payable  on  demand, 
bearing  interest  at  the  rate  of  52.  per  cent,  per  annum ;  the  said  W. 
P.  M.  Croft  depositing  the  lease  he  holds,  of  which  about  nineteen  years 
are  unexpired,  of  the  public-house  and  premises  he  occupies,  known  as 
the  Bull's  Head,  situate  and  being  in  Great  Windmill  Street  aforesaid, 
as  security  for  the  repayment  of  the  same  sum  of  1502.  and  interest 
thereon:  the  said  Messrs.  Carrington  &  Whitehurst  agreeing  not  to 
call  on  the  said  W.  P.  M.  Croft  for  repayment  of  the  said  sum  of  1502., 
or  any  part  thereof,  for  the  term  of  two  years  from  the  date  hereof, 
conditionally,  that  is  to  say,  that  the  interest  at  the  rate  of  52.  per  cent, 
per  annum  be  duly  paid  every  six  months,  that  the  rent  of  the  same 
public-house  be  duly  paid  agreeably  to  the  covenants  of  the  lease,  and 
also  that  all  porter,  beer,  and  ale  consumed  or  sold  at  the  said  Bull's 
Head  public-house  be  purchased  of  the  said  Messrs.  Carrington  &  White- 
hurst, and  paid  for  every  twenty-eight  days  (or  at  least  such  part  aa 
may  be  then  disposed  of),  making  the  usual  allowance  of  52.  per  cent, 
discount;  the  said  Messrs.  Carrington  &  Whitehurst  undertaking  to 
supply  a  good  and  saleable  article :  and,  in  case  any  or  either  of  the 
said  conditions  should  be  neglected  or  refused  to  be  performed,  and 
after  fourteen  days'  notice  given  in  writing  to  the  said  W.  P.  M.  Croft, 
his  executors,  administrators,  or  assigns,  still  remain  unperformed,  then 
the  said  Messrs.  Carrington  &  Whitehurst  shall  be  at  liberty  immedi- 
ately to  put  the  said  promissory  note  into  force,  and,  if  not  paid,  toge- 
ther with  the  costs,  and  interest  due  thereon,  they  then  shall  be  at 
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liberty  to  sell  or  dispose  of  the  said  lease  by  *public  or  private  r#:Qft 
sale,  the  said  W.  P.  M.  Croft,  for  himself,  his  executors,  adminis-  *- 
trators,  and  assigns,  agreeing  to  execute  or  join  in  executing  the  assign- 
ment of  the  said  lease  to  any  purchaser  or  purchasers,  as  the  case  may 
be,  and  all  expenses  attending  such  sale,  together  with  the  principal 
money  and  interest,  to  be  deducted  from  the  amount  realized  by  such 
sale,  as  also  any  account  that  may  be  then  due  and  owing  for  beer.  In 
witness,  &c."  Averment,  that  the  said  Messrs.  Carrington  &  White- 
hurst  in  the  said  agreement  mentioned,  were  and  are  the  defendants; 
and  the  said  W.  P.  M.  Croft  therein  also  mentioned,  was  and  is  the 
said  insolvent :  That,  afterwards,  and  before  the  said  W.  P.  M.  Croft 
became  such  insolvent  as  aforesaid,  in  pursuance  of  the  said  agreement, 
the  defendants  lent  to  the  said  W.  P.  M.  Croft  the  said  sum  of  1502. 
on  his  promissory  note,  payable  on  demand,  bearing  interest  at  the  rate 
of  5/.  per  cent,  per  annum,  and  thereupon  the  said  W.  P.  M.  Croft,  and 
before  he  became  such  insolvent  as  aforesaid,  did  deposit  with  them  the 
said  lease  in  the  said  agreement  and  also  in  the  said  declaration  men- 
tioned, as  a  security  as  in  the  said  agreement  mentioned,  and  the  de- 
fendants then  received  the  same  from  him  as  such  security  as  aforesaid, 
and  had  thence  continually  hitherto  held,  and  now  hold,  the  said  lease 
as  such  security  as  aforesaid :  That  the  said  W.  P.  M.  Croft  had  not 
paid  the  said  sum  of  150Z.,  or  performed  the  said  agreement,  and  the 
said  conditions  thereof,  or  any  of  them;  wherefore  the  defendants  had 
continually  hitherto  detained,  and  still  detain,  the  said  lease,  as  they 
lawfully  might  for  the  cause  aforesaid ;  which  was  the  detention  in  the 
declaration  mentioned. 

Replication,  that,  after  the  said  W.  P.  M.  Croft  became  insolvent  as 
aforesaid,  and  after  the  plaintiff  had  become,  and  when  he  was  (and  as 
the  defendants  knew  and  had  notice),  assignee  as  aforesaid,  and  before 
this  *suit,  the  plaintiff,  as  assignee  as  aforesaid,  was  ready  and 
willing  to  pay  to  the  defendants,  and  then  tendered  and  offered 
to  them  to  pay  them  a  certain  sum  as  and  for  (and  the  same  being)  the 
amount  of  the  said  principal  money  due  on  the  said  note,  and  all  inter- 
est due  thereon  (the  said  lease  not  having  been  sold,  and  there  not  then 
being  any  cause  or  ground  other  than  the  said  note  and  interest,  by 
virtue  of  which,  or  any  costs,  money,  or  matter,  other  than  the  said 
note  and  interest,  in  respect  of  which,  the  defendants  were  under  the 
said  agreement  then  entitled  to  hold  or  retain  the  said  lease) ;  and  the 
plaintiff,  as  assignee  as  aforesaid,  then  demanded  of  the  defendants  the 
delivery  to  the  plaintiff,  as  assignee  as  aforesaid,  of  the  said  lease, 
and  the  defendants,  at  the  time  of  such  tender  and  offer  and  demand, 
and  at  all  times  thereafter,  wrongfully  refused  to  deliver  the  said  lease 
to  the  plaintiff,  and  wrongfully  detained  and  held  the  same  from  and 
against  the  plaintiff,  as  assignee  as  aforesaid,  and  deprived  the  plaintiff 
of  the  use  and  possession  of  the  same,  and  converted  the  same  to  the 
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defendants'  use,  being  the  causes  of  action  as  to  the  said  lease  in  the 
declaration  mentioned  and  complained  of. 

Rejoinder,  that,  at  the  time  when  the  plaintiff,  as  assignee  as  afore- 
said, made  the  said  supposed  tender,  the  rent  of  the  said  public-house 
in  the  said  agreement  mentioned  had  not  been  duly  paid,  agreeably  to 
the  covenants  of  the  said  lease,  but,  on  the  contrary  thereof,  a  quar- 
ter's rent  of  the  said  public-house,  due  on  the  28th  day  of  March, 
1854,  and  amounting  to  the  sum  of  172.  10*.,  was  then  due,  owing,  and 
unpaid  to  the  lessor  of  the  said  public-house ;  and  that,  at  the  time  of 
the  supposed  tender,  there  was  due  and  owing  to  them  from  the  said  W. 
P.  M.  Croft,  the  sum  of  372.  9*.  6d.  for  beer  sold  and  delivered  by  the 
defendants  to  him  after  the  making  of  the  said  agreement  in  the  third 
*1 001  P^ea  8et  f°rth>  and  before  he  became  insolvent,  and  for  and  in 
**  *respect  of  which  sum  the  defendants  held  and  were  entitled  to 
hold,  and  then  held,  and  were  entitled  to  hold  the  said  lease  as  a  secu- 
rity, as  in  the  said  agreement  mentioned. 

To  this  rejoinder  the  plaintiff  demurred ;  the  ground  of  demurrer 
being,  that  the  agreement  did  not  authorize  the  defendants  to  detain 
the  lease  as  security  for  payment  of  rent  or  beer.     Joinder  in  demurrer. 

A8pland  (with  whom  was  Byles,  Serjt.),  in  support  of  the  demurrer.(a) 
— The  question  arises  upon  the  construction  of  the  agreement  set  out 
in  the  plea, — whether  it  amounts  to  anything  more  than  an  agreement 
for. the  deposit  of  the  lease  as  security  for  the  1502.  and  interest,  or 
whether  it  authorizes  the  defendants  to  sell  the  lease  on  default  by  the 
insolvent  to  pay  his  beer  account.  The  defendants  agreed  not  to 
call  upon  the  insolvents  for  two  years  for  repayment  of  the  principal 
sum  secured  by  the  note,  provided  the  interest  were  duly  paid  in  the 
mean  time,  and  the  rent  of  the  premises,  and  also  the  money  due  upon 
the  beer  account ;  and,  in  the  event  of  any  of  these  conditions  not 
being  duly  performed  by  the  insolvent,  the  defendants  were  to  be  at 
liberty  to  demand  the  1502.  immediately,  on  giving  fourteen  days' 
notice,  and,  if  the  same  were  not  paid,  to  sell  the  lease,  and,  in  the 
*1 01 1  even*  °f  ^e  Power  of  sale  being  exercised, — *but  not  otherwise, 
**  — to  deduct  from  the  sum  realized  by  such  sale  the  principal, 
interest,  and  costs,  and  also  what  might  be  due  to  them  on  the  beer 
account.  The  replication  shows  that  no  sale  has  taken  place.  It 
would  be  a  most  unreasonable  construction  of  the  agreement  to  hold  the 
power  of  sale  to  extend  to  cover  the  beer  account.  The  conditions 
only  relate  to  the  time  at  which  the  note  is  payable.     [Maule,  J. — 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "  That  the  last  plea 
and  rejoinder  do  not  disclose  any  right  in  the  defendants  to  detain  or  convert  the  lease :  that  the 
agreement  set  out  in  the  plea  gave  no  right  to  sell  or  dispose  of  the  lease  on  account  of  money 
due  to  the  lessor  for  rent,  or  on  account  of  money  due  to  the  defendants  for  beer :  that,  on  the 
tender  by  the  plaintiff  of  the  amount  of  the  note  and  interest,  he  became  entitled  to  the  posses- 
sion of  the  lease :  and  that  the  plea  and  rejoinder,  or  one  of  them,  should  have  shown,  in  the 
terms  of  the  agreement,  that  fourteen  days'  notice  in  writing  was  given,  and  that  the  note  was 
put  in  force." 
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The  whole  office  of  the  conditions,  was,  to  restrain  the  defendants' 
right  to  sue  upon  the  note.]  Precisely  so.  [Williams,  J. — There 
would  be  no  power  to  deduct  arrears  of  rent,  except  in  the .  event  of  a 
sale.]  None.  [Maule,  J. — The  publican  borrows  1502.,  payable  on 
demand.  The  parties  agree,  in  substance,  that,  as  long  as  the  publi- 
can goes  on  paying  his  way,  as  to  the  interest,  the  rent  of  the  premises, 
and  the  beer  account,  the  brewers  will  not  avail  themselves  of  their 
right  to  demand  payment  of  the  note.  That  is  no  qualification  of  the 
publican's  right  to  get  back  his  lease,  if  he  chooses  to  redeem  it.  If 
the  parties  so  intended,  I  do  not  see  why  they  should  not  have  expressed 
that  the  lease  was  to  be  held  by  the  brewers  as  a  security  for  the  rent 
and  for  the  beer  account,  as  well  as  for  the  1502.  and  interest.] 

Montague  Smith,  contnL — The  question  is,  whether  the  tender  after 
the  conditions  broken,  entitles  the  plaintiff  to  sne  for  the  lease. 
Taking  the  whole  agreement  together,  the  lease  is  deposited  with  the 
defendants  as  a  security  for  the  due  performance  of  the  conditions :  it 
gives  them  an  inchoate  right  of  sale,  which  is  not  divested  by  the  ten- 
der that  has  been  made.  The  plea  alleges  that  all  the  conditions  have 
been  broken, — that  the  insolvent  had  not  paid  the  1502.,  or  performed 
the  said  agreement,  and  the  said  conditions  thereof,  or  any  of  them : 
and  the  rejoinder  states,  that,  at  the  time  of  the  tender,  a  quarter's 
rent  was  in  arrear,  and  that  *37Z.  9*.  6d.  was  due  to  the  defend-  r+lfv0 
ants  for  beer.  The  defendants,  therefore,  were  in  a  condition  *- 
to  give  the  notice  provided  for  by  the  agreement,  and  to  proceed  to  a 
sale.  [Williams,  J. — The  agreement  contemplates  the  possibility  of 
an  action  being  brought :  the  money  may  be  paid  even  after  notice,  in 
order  to  defeat  the  power  of  sale.  Maule,  J. — If  the  amount  of  the 
note  and  interest  were  paid,  the  insolvent  would  have  been  entitled  to 
the  note.  The  whole  obligation  as  to  the  note  being  discharged,  can 
the  agreement  be  said  to  be  a  pledge  of  the  lease  for  anything  more  ?] 
The  last  clause,  it  is  submitted,  makes  it  a  security  for  the  beer 
account.  [Maule,  J. — Yes,  provided  it  comes  to  a  sale.  I  think 
the  parties  have  succeeded  in  expressing  their  intentions  very  clearly.] 
The  plaintiff  as  assignee  can  only  succeed  on  such  rights  as  the  insol- 
vent has  in  law  and  equity.  In  the  case  of  a  pledge  of  a  chattel,  in 
equity  the  pawnor  cannot  redeem  the  pledge,  except  upon  payment  of 
the  advance,  as  well  as  any  debt  which  has  become  due  from  the 
pawnor  to  the  pawnee  whilst  the  chattel  was  in  the  hands  of  the  latter. 
In  Dr.  Story's  Equity  Jurisprudence,  6th  edit.,  Vol.  2,  p.  392,  §  1034, 
having  in  some  preceding  sections  considered  the  difference  between 
mortgages  or  pledges  of  real  and  of  personal  property,  the  learned  au- 
thor says, — "  There  is  another  consideration  applicable  to  cases  of  mort- 
gages and  pledges  of  personal  property,  which  does  not  apply,  or  at 
least  is  not  as  cogent,  in  cases  of  mortgages  of  land.  The  latter  pass 
by  formal  conveyances ;  the  former  may  be  transferred  by  the  mere 

vol.  xv. — 12  h  2 
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change  of  possession.     A  subsequent  advance  made  by  a  mortgagee  or 
pledgee  of  chattels  would  attach  by  tacking  to  the  property  in  favour 
of  such  mortgagee,  when  a  like  tacking  might  not  be  allowed  in  cases 
of  real  estate.     Thus,  for  instance,  in  the  case  of  a  mortgage  of  real 
*1 031  e8tate>  the  mortgagee  cannot,  as  we  have  seen,  compel  the  *mort- 
-■  gagor,  upon  an  application  to  redeem,  to  pay  any  debt  subse- 
quently contracted  by  him  with,  or  advances  made  to  him  by,  the  mort- 
gagee, unless  such  new  debt  or  advances  are  distinctly  agreed  to  be 
made  upon  the  security  of  the  mortgaged  property. (a)    But,  in  the 
case  of  a  mortgage  or  pledge  of  chattels,  the  general  rule,  or  at  least 
the  general  presumption,  seems  the  other  way.     For,  it  has  been  held, 
that,  in  such  a  case,  without  any  distinct  proof  of  any  contract  for  th&v 
purpose,  the  pledge  may  be  held  until  the  subsequent  debt  or  advance  is 
paid,  as  well  as  the  original  debt.     The  ground  of  this  distinction  is, 
that  he  that  seeks  equity  must  do  equity ;  and  the  plaintiff,  seeking 
the  assistance  of  the  court,  ought  to  pay  all  the  moneys  due  to  the 
creditor,  as  it  is  natural  to  presume  that  the  pledgee  would  not  have 
lent  the  new  sum,  but  upon  the  credit  of  the  pledge  which  he  had  in 
his  hands  before. (6)     The  presumption  may,  indeed,  be  rebutted  by 
circumstances :  but,  unless  it  is  rebutted,  it  will  generally,  in  favour 
of  the  lien,  stand  for  verity  against  the  pledgor  himself,  although  not 
against  his  creditors,  or  against  subsequent  purchaser^."({?)     [Wil- 
liams, J. — That  would  seem  to  apply  to  a  case  where  the  property 
♦104.1  Pa9ses  at  law.]     Here  *is  a  deposit  of  a  lease,  and  a  debt  con- 
*  tracted  by  the  insolvent  with  the  party  with  whom  the  lease  is 
deposited,  whilst  the  chattel  remained  in  his  hands.    [Maulb,  J. — This 
is  a  debt  particularly  provided  for  by  the  terms  of  the  agreement.   You 
contend  that  a  court  of  equity  would  impose  terms  different  from  those 
which  the  parties  have  thought  fit  to  prescribe  for  themselves.    Surely 
that  cannot  be  so.     Suppose  a  party  had  made  two  pledges,  cannot  he 
redeem  one  of  them  ?]     The  obtaining  an  additional  advance  upon  the 
security  of  the  original  pledge,  would  be  more  like  the  present  case. 

Apsland  was  not  called  upon  to  reply. 

Maulb,  J.(d) — For  the  reasons  thrown  out  in  the  course  of  the  argu- 
ment, I  think  the  true  construction  of  the  agreement  in  this  case  is, 
that  the  lease  was  deposited  with  the  defendants  by  the  insolvent  as  a 
security  for  the  repayment  of  150Z.  and  interest  on  a  promissory  note 

(a)  Citing  Matthews  v.  Cartwright,  2  Atk.  347 ;  Brace  v.  Duchess  of  Marlborough,  2  P.  Wms. 
491,  492,  494 ;  Shepherd  v.  Titloy,  2  Atk.  352,  354 ;  Anonymous,  2  Ves.  662 ;  Lowthian  v.  Basel, 
3  Bro.  0.  G.  162;  Jones  v.  Smith,  2  Ves.  jun.  376,  378;  Ex  parte  Knott,  11  Ves.  617;  2  Fonbl. 
Eq.  B.  3,  Ch.  1,  \  9,  and  note  (u),  §12;  St  John  v.  Holford,  1  Ch.  Cas.  97 ;  4  Kent's  Comm., 
Leot  58,  p.  185  (4th  edit) 

(b)  Citing  Demandray  t>.  Metealf,  Pre.  Ch.  419,  420,  2  Vera.  691,  698,  1  Eq.  Abr.  324,  pi.  4, 
Gilb.  Eq.  Rep.  104;  Jones  v.  Smith,  2  Ves.  jun.  378,  379 ;  Vanderaee  v.  Willis,  3  Bro.  C.  C.  21  ; 
Adams  v.  Claxton,  6  Ves.  229;  Anonymous,  2  Vera.  177;  2  Fonbl.  Eq.,  B.  3,  Ch.  1,  g  10;  2 
Kent's  Comm.,  Lect  40,  p.  584  (3d  edit.) ;  Jarvis  v.  Rogers,  15  Mass.  R.  (American),  389. 

(c)  Citing  2  Fonbl.  Eq.,  B.  3,  Ch.  1,  g  11 ;  4  Kent's  Comm.,  Lect  58,  p.  175,  176  (4th  edit) 

(d)  The  Lord  Chief  Justice  was  absent 
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payable  on  demand.  That  undoubtedly  is  the  main  part  of  the  trans- 
action. Then  comes  a  proviso  restraining  the  defendants  from  enforc- 
ing immediate  payment  of  the  150Z.  The  security  was  intended  to 
stand  as  long  as  the  party  should  go  on  well.  That,  however,  must 
have  some  limit.  Accordingly,  the  defendants  agree  that  they  will  not 
enforce  their  remedy  upon  the  note  so  long  as  the  maker  should  duly 
pay  the  interest  thereon,  the  rent  of  the  premises,  and  what  may  from 
time^to  time  be  due  to  them  for  beer :  and,  if  he  fails  in  any  of  these 
respects,  the  defendants  are  to  be  at  liberty,  upon  giving  him  fourteen 
days'  notice,  to  sell  the  lease ;  and,  in  the  event  of  a  sale, — and  in  that 
event  only, — they  are  to  deduct  "  all  expenses  attending  such  sale,  to- 
gether with  the  principal  money  and  interest,  as  also  any  *ac~  rj|cl  ft. 
count  that  may  be  then  due  and  owing  for  beer.1*  So  that  the  *- 
main  part  of  the  agreement  consists  of  a  pledge  of  the  lease  as  a  security 
for  the  payment  of  the  amount  of  the  note  and  interest,  with  a  stipula- 
tion that  the  payees  shall  not  enforce  payment  of  the  note  for  a  given 
period,  the  maker  duly  performing  certain  conditions.  All  these  are  a 
mere  qualification  of  the  agreement  not  to  enforce  the  immediate  pay- 
ment of  the  note,  and  are  entirely  ancillary  to  the  payment  of  the  note, 
or  the  defendants'  right  to  enforce  it.  As  soon  as  the  maker  had  a 
right  to  demand  the  note  back,  all  the  conditions  annexed  to  the  agree- 
ment to  forbear  to  enforce  it  failed :  and  incidentally  to  his  title  to  the 
note,  he  would  of  course  be  entitled  also  to  the  securities  lodged  for  its 
due  payment.  The  moment  the  note  was  paid,  there  was  an  end  of  all 
the  stipulations  as  to  what  should  be  done  with  the  lease  in  the  event 
of  the  non-payment  of  the  note  and  interest.  All  fall  to  the  ground, 
and  cease  to  have  any  operation,  as  soon  as  the  thing  in  respect  of 
which  they  were  provided  ceases  to  exist:  and  the  plaintiff,  as  the 
assignee  of  the  maker,  clearly  had  a  right  to  maintain  this  action  to 
recover  back  his  security,  on  tender  of  all  that  was  due  upon  the  note. 
As  to  the  supposed  equitable  claim,  nothing  has  been  cited  on  the  part 
of  the  defendants  to  show  that  the  rights  of  the  defendants  would  have 
been  at  all  different  if  the  question  had  arisen  directly  between  them 
and  Croft,  the  pledgor.  No  court  of  equity  would  have  interfered  with 
the  right  of  the  pledgor  to  have  the  note  and  the  lease  delivered  up  to 
him  on  payment  or  tender  of  the  amount  of  the  note  and  interest.  I 
am  of  opinion  that  the  plaintiff  is  clearly  entitled  to  the  judgment  of 
the  court  upon  this  demurrer. 

Williams,  J. — I  am  quite  of  the  same  opinion.  The  agreement  set 
out  in  the  plea  is  an  agreement  on  the  *part  of  the  insolvent,  rsMfw» 
Croft,  to  deposit  the  lease  sought  to  be  recovered  in  this  action,  ^ 
as  a  security  for  the  payment,  on  demand,  of  the  promissory  note  for 
150/.,  with  interest.  If  that  had  been  the  whole  agreement,  there  can 
be  no  doubt,  that,  at  law,  the  insolvent  would  have  been  entitled  to 
have  the  security  redelivered  to  him  on  payment  of  the  sum  advanced 
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and  interest.  Is  there,  then,  anything  in  the  agreement  which  at  all 
qualifies  that  right  ?  It  gives  the  pledgees  a  power  to  sell  the  lease, 
in  case  the  pledgor  should  make  default  in  the  performance  of  certain 
conditions  in  the  agreement  mentioned,  and  in  case  the  note  should  be 
fruitlessly  put  in  suit  against  him  after  fourteen  days'  notice  of  such 
default.  If  a  sale  should  take  place  pursuant  to  that  power,  then  it  is 
provided  that  the  proceeds  of  the  sale  shall  be  charged  with  all  the 
expenses  which  may  have  been  incurred,  together  with  the  principal 
money  and  interest,  and  also  any  account  that  might  be  then  due  and 
owing  for  beer.  That  right  has  never  arisen  in  this  case,  and  therefore 
I  am  clearly  of  opinion  that  this  action  is  maintainable. 

Crowder,  J. — The  only  question  is,  whether,  upon  the  true  construc- 
tion of  this  agreement,  the  lease  was  deposited  as  a  security  for  the 
note  and  interest  only,  or  for  any  debt  which  Croft  might  incur  with 
the  defendants  for  beer  supplied  to  him.  The  only  argument  in  favour 
of  the  claim  set  up  by  the  defendants,  is  that  which  is  founded  upon 
the  last  clause  of  the  agreement,  which  enables  them,  in  the  event  of 
their  having  exercised  the  power  of  sale  conferred  upon  them  by  the 
earlier  part,  to  apply  the  proceeds  of  such  sale  to  the  discbarge, 
amongst  other  things,  of  the  beer  account.  But,  taking  the  whole  of 
the  instrument  together,  I  think  it  was  manifestly  the  intention  of  the 
parties  that  the  deposit  of  the  lease  should  enure  only  as  a  security  for 
^  07-.  the  ^payment  of  the  note  and  interest,  unless  in  the  event  of  the 
-■  insolvent  being  altogether  sold  up.  I  think  the  plaintiff  is  clearly 
entitled  to  our  judgment.  Judgment  for  the  plaintiff. 
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An  action  of  ejectment  In  which  there  were  two  several  demises  by  A.  and  B.,  was  referred, — 
with  power  to  the  arbitrator,  "  in  the  event  of  his  finding  for  the  lessors  of  the  plaintiff/'  to 
order  immediate  possession  to  be  given  of  the  land  and  premises  in  question  in  the  action  to 
the  lessor  of  the  plaintiff  A.,  and  also  how  and  in  what  manner  such  possession  should  be  given, 
and,  if  not  given,  how  it  should  bo  taken,  and  who  should  be  at  the  expense  thereof. 

The  arbitrator  made  his  award  as  follows  : — "  I  do  award  in  favour  of  the  lessor*  of  the  plaintiff, 
and  do  order  that  immediate  possession  be  given  of  the  land  and  premises  in  question  in  this 
action  to  the  lessor  of  the  plaintiff  A.,  and  that  the  defendant  do  consequently,  and  at  his  own 
proper  cost  and  expense,  pull  or  take  down  the  wall  or  brick-work  forming  a  gable-end  of  a 
long  room,  and  which  said  wall  or  brick-work  he  has  erected  upon  the  land  and  premises  of  the 
said  lessors,  or  so  much  of  the  said  wall  or  brick-work  as  now  stands  four  inches  and  a  half,  or 
thereabouts,  over  and  upon  the  land  and  premises  of  the  said  lessors,  and  upon  a  certain  wall 
or  fence  which  divides  the  property  of  the  said  lessors  from  that  of  tho  defendant:  And  I  do 
further  award,  that,  should  the  defendant  refuse  to  pull  or  take  down  the  said  wall  or  brick- 
work the  subject  of  this  action  and  reference,  that  the  said  lessors  shall,  by  themselves  or 
servants,  have  full  power  to  puU  or  take  down  the  said  wall  or  brick- work  in  question,  or  so 
much  thereof  as  aforesaid,  and,  if  necessary  for  such  purpose,  to  enter  in  and  upon  the  pre- 
mises of  the  said  defendant,  and  that  he  shall  pay  and  be  answerable  for  all  expense  incurred 
in  their  so  doing :" —  ' 

Held,  that  tho  award  was  not  bad,  for  deciding  "in  favonr  of  the  lessors  of  the  plaintiff;"  and 
that  it  was  sufficiently  certain  in  the  direction  as  to  how  and  in  what  manner,  and  at  whoso 
expense,  possession  was  to  be  given  or  taken. 
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The  declaration  stated,  that  the  plaintiffs  brought,  in  the  name  of 
John  Doe,  a  fictitious  person,  an  action  of  ejectment  in  Her  Majesty's 
Court  of  Queen's  Bench,  before  the  24th  of  October,  1852,  to  recover 
certain  lands  and  premises ;  and,  in  the  declaration  in  the  said  action, 
it  was  alleged  that  the  now  plaintiff  Thomas  Mays  demised  certain  tene- 
ments to  the  said  John  Doe,  and  that  the  now  plaintiff  Ann  Mays 
demised  certain  tenements  to  the  said  John  Doe, — the  tenements  so 
alleged  to  have  been  demised  by  the  plaintiffs  respectively  as  aforesaid 
being  the  lands  and  premises  for  the  recovery  whereof  the  said  action 
of  ejectment  was  brought ;  in  which  action  the  now  defendant  became 
the  defendant :  That,  while  the  said  action  of  ejectment  was  pending, 
and  after  the  defendant  had  become  the  defendant,  a  ^certain  _  ftft 
order  was  made  in  the  said  action,  with  the  consent  of  the  now  L 
plaintiffs  and  the  now  defendant,  by  Thomas,  Lord  Denman,  then  being 
Chief  Justice  of  the  said  Court  of  Queen's  Bench,  whereby,  upon  hear- 
ing the  attorneys  or  agents  on  both  sides,  and  by  consent,  the  said 
judge  did  order  that  the  said  action  of  ejectment  should  be  referred  to 
the  award,  order,  arbitrament,  final  end,  and  determination  of  W.  C, 
Esq.,  barrister-at-law,  who  should  make  and  publish  his  award  in  writing 
of  and  concerning  the  matter  referred,  ready  to  be  delivered  to  the  said 
parties  in  difference,  or  such  of  them  as  should  require  the  same,  or  to 
either  of  them,  or,  if  they  or  either  of  them  should  be  dead  before  the 
making  of  the  said  award,  to  their  respective  personal  representatives 
who  should  require  the  same,  on  or  before  the  first  day  of  Michaelmas 
Term  then  next, — with  power  to  enlarge  the  time,  so  that  it  should  not 
be  extended  beyond  the  first  day  of  Hilary  Term  then  next ;  and,  by 
the  like  consent  he  did  thereby  further  order  that  the  said  parties 
should  in  all  things  abide  by,  perform,  fulfil,  and  keep  such  award  so  to 
be  made  as  aforesaid,  and  that  the  costs  of  the  said  action,  and  also  the 
costs  of  the  reference  and  award,  should  abide  the  event  of  the  said 
award ;  and,  by  the  like  consent,  the  said  judge  did  further  order  other 
things  not  material  to  the  present  claim,  as  in  the  said  order  appears  : 
That  the  arbitrator  did  not  make  any  award  on  or  before  the  said  first 
day  of  Hilary  Term,  but  the  said  Lord  Denman*  then  being  such  judge 
as  aforesaid,  did,  by  an  order  by  him  made,  with  the  consent  of  the  now 
plaintiffs  and  the  now  defendant,  enlarge  the  time  for  making  the  award 
until  the  last  day  of  Michaelmas  Term,  1848 :  That,  at  the  time  of  the 
making  the  last- mentioned  order,  in  consideration  that  they,  at  the 
defendant's  request,  then  consented  to  the  said  last-mentioned  order 
being  made,  and  promised  the  defendant  to  perform,  abide  by,  and  fulfil 
the  said  ^first-mentioned  order,  as  altered  by  the  secondly-men-  p_  oq 
tioned  order  as  aforesaid,  on  their  parts  to  be  performed  and  *- 
fulfilled,  the  defendant  promised  the  plaintiffs  to  perform,  abide  by,  and 
fulfil  the  said  first-mentioned  order,  as  altered  by  the  secondly-mentioned 
order  as  aforesaid,  in  all  things  on  his  part  to  be  performed  and  ful- 
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filled :  That,  after  making  the  secondly-mentioned  order,  and  before 
the  last  day  of  the  said  Michaelmas  Term,  1848,  the  said  W.  G.  made 
and  published  his  award  in  writing  of  and  concerning  the  premises 
referred  to  him  as  aforesaid,  ready  to  be  delivered  to  the  said  parties : 
That  the  event  of  the  said  award  was  altogether  in  favour. of  the  plain- 
tiffs, and  that  the  costs  of  the  said  action,  and  of  the  reference  and 
award,  which  were  to  abide  the  event  of  the  said  award,  amounted  to, 
and,  according  to  the  practice  of  the  said  court,  were  duly  taxed  at, 
the  sum  of  105 J.  9*.  7d.,  whereof  the  defendant  had  due  notice :  And 
that  all  things  happened  that  were  necessary  to  entitle  the  plaintiffs  to 
have  the  said  sum  paid  to  them  by  the  defendant :  Yet  that  the  defend- 
ant had  made  dafault,  in  this,  that  he  had  not  paid  the  same,  or  any 
part  thereof :  And  the  plaintiffs  claimed  200/. 

Fifth  plea, — that,  in  the  declaration  in  the  action  of  ejectment  men- 
tioned in  the  declaration  in  this  action,  it  was  alleged  that  the  plaintiff 
Thomas  Mays  had  demised  certain  land  covered  with  building,  and 
certain  other  land,  with  the  appurtenances,  to  the  said  John  Doe,  to 
hold  the  same  to  him  and  his  assigns  from  thenceforth  for  a  certain 
number  of  years,  and  that  the  plaintiff  Ann  Mays  demised  to  the  said 
John  Doe  certain  land  covered  with  building,  and  certain  other  land, 
with  the  appurtenances,  to  hold  the  same  to  the  said  John  Doe  and  his 
assigns  for  a  certain  term  of  years ;  and  that,  by  virtue  of  the  said 
several  demises,  the  said  John  Doe  entered  into  the  said  several  tene- 
^  1 ...  ments  above  mentioned,  *with  the  respective  appurtenances,  and 
J  became  and  was  possessed  thereof  for  the  said  several  terms  so 
to  him  thereof  respectively  granted  as  aforesaid ;  and  that,  the  said 
John  Doe  being  so  thereof  possessed,  the  now  defendant,  afterwards, 
with  force  and  arms,  &c,  entered  into  the  said  several  tenements,  with 
the  appurtenances,  in  which  the  said  John  Doe  was  so  interested  in 
manner  and  for  the  several  terms  aforesaid,  which  were  not  expired, 
and  ejected  the  said  John  Doe  from  his  said  several  farms,  and  other 
wrongs  to  the  said  John  Doe  the  said  now  defendant  then  and  there 
did,  to  the  great  damage  of  the  said  John  Doe :  That  the  tenements  so 
alleged  in  the  declaration  in  the  said  action  of  ejectment  to  have  been 
demised  by  the  plaintiffs  respectively  as  aforesaid,  were  the  lands  and 
premises  for  the  recovery  whereof  the  said  action  of  ejectment  was 
brought :  That,  after  the  defendant  had  become  the  defendant  in 
the  said  action  of  ejectment,  and  whilst  the  same  was  pending,  he, 
the  defendant,  pleaded  therein,  and  by  his  plea  alleged  that  he  was 
not  guilty  of  the  said  supposed  trespasses  and  ejectments  laid  to  his 
charge,  or  either  of  them,  or  any  part  thereof,  in  manner  and  form  as 
the  said  John  Doe  had  complained  against  him,  and  of  that  the  defend- 
ant put  himself  upon  the  country :  That  the  plaintiffs,  afterwards,  and 
whilst  the  said  action  of  ejectment  was  pending,  did  the  like ;  and 
thereupon  issue  was  joined  in  the  said  action  of  ejectment :  That,  after- 
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wards,  and  after  the  said  issue  had  been  joined,  and  while  the  said 
action  of  ejectment  was  pending,  the  said  order  of  reference  in  the 
declaration  in  this  action  mentioned  was  made  in  the  same  action,  with 
the  consent*  of  the  now  plaintiffs  and  the  now  defendant,  by  the  said 
Thomas,  Lord  Denman,  the  said  Chief  Justice,  whereby,  upon  hearing  the 
attorneys  or  agents  on  both  sides,  the  said  judge  did  not  only  order  as  in 
the  declaration  in  this  action  mentioned,  but  the  said  judge  did  also  by  the 
*like  consent  further  order  that  the  said  arbitrator  should,  in  r4e111 
the  event  of  his  finding  in  favour  of  the  lessors  of  the  plaintiff,  ^ 
have  power  to  order  immediate  possession  to  be  given  of  the  land  and 
premises  in  question  in  that  action  to  the  lessor  of  the  plaintiff,  the  said 
Thomas  Mays ;  and  also  how  and  in  what  manner  such  possession  should 
be  given,  and,  if  not  given,  how  it  should  be  taken,  and  who  should  be 
at  the  expense  thereof:  That  the  said  action  of  ejectment,  and  also 
the  question  whether  the  plaintiffs  in  the  name  of  John  Doe  were  enti- 
tled to  recover  in  the  said  action  of  ejectment  the  land  and  premises 
for  which  the  same  action  was  brought,  and  also  the  said  issue  joined 
in  the  same  action,  were  matters  by  the  said  agreement  of  reference 
referred,  and  were  matters  to  be  decided  and  awarded  upon  by  the  said 
arbitrator,  and  were  matters  in  difference  submitted  to  the  said  arbitra- 
tor ;  and  that  the  said  arbitrator  was  from  time  to  time  during  the  said 
reference  required  by  the  now  defendant  to  decide  the  said  action,  and 
to  arbitrate,  adjudicate,  and  award  in  the  same  action,  and  to  find  spe- 
cifically on  the  said  issue  in  the  said  action,  and  to  decide  the  said  ques- 
tion whether  the  plaintiffs,  in  the  name  of  the  said  John  Doe,  were 
entitled  to  recover  in  the  said  action  of  ejectment  the  lands  and  pre- 
mises for  which  the  same  action  was  brought :  That  the  award  in  writ- 
ing of  the  said  W.  C.  in  the  declaration  in  this  action  mentioned  to 
have  been  made  and  published  by  him  of  and  concerning  the  said  pre- 
mises referred  to  him  as  aforesaid,  was  and  is  in  the  words  and  figures 
following,  that  is  to  say, — "  Whereas,  an  action  of  ejectment  having 
been  commenced  in  Her  Majesty's  Court  of  Queen's  Bench,  in  which 
John  Doe  on  the  demises  of  Thomas  Mays  and  Ann  Mays  was  plaintiff, 
and  Annison  Cannell  defendant,  it  was,  on  the  17th  of  July,  1847, 
amongst  other  things,  ordered  by  the  Right  Hon.  Lord  Denman,  Chief 
Justice  of  the  said  court,  by  the  consent  *of  both  parties,  that  r+1  -  ~ 
the  said  action  should  be  referred  to  the  award,  order,  arbitra-  *• 
ment,  final  end,  and  determination  of  me,  W.  C.  Esq.,  so  as  I  the  said 
arbitrator  should  make  and  publish  my  award  in  writing,  ready  to  be 
delivered  to  the  parties,  or  either  of  them,  or,  if  they  or  either  of  them 
should  be  dead  before  the  making  of  the  said  award,  to  their  respective 
personal  representatives  who  should  require  the  same,  on  or  before  the 
first  day  of  Michaelmas  Term  then  next  ensuing ;  and,  by  the  same 
consent,  it  was  ordered  that  the  costs  of  the  said  action,  and  also  the 
costs  of  the  reference  and  award,  should  abide  the  award,  order,  arbi- 
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trament,  final  end,  and  determination  of  me  the  said  arbitrator,  so  to 
be  made  and  published  as  aforesaid :  And  whereas,  on  the  21st  of 
December  next  ensuing  the  date  of  the  said  order,  and  now  last  past, 
it  was  further  ordered  by  the  said  Right  Hon.  Lord  Denman,  and  by 
the  consent  of  the  attorneys  or  agents  on  both  sides,  that  the  time  for 
me  the  said  arbitrator  making  my  award  should  be  enlarged  until  the 
last  day  of  Trinity  Term  then  next  ensuing :  And  whereas,  on  the  5th 
of  June  now  last  past,  and  previous  to  the  said  last  day  of  the  said 
Trinity  Term,  it  was  further  ordered  by  the  said  Right  Hon.  Lord 
Denman,  and  by  like  consent  of  the  said  attorneys  or  agents,  that  the 
time  for  me,  the  said  arbitrator,  making  my  award  should  be  further 
enlarged  until  the  last  day  of  Michaelmas  Term  now  next  ensuing : 
Now,  I,  the  said  arbitrator,  having  taken  upon  myself  the  burden  of 
the  said  arbitration,  and  having  heard  and  duly  and  maturely  weighed 
and  considered  the  several  allegations,  vouchers,  and  proofs  brought 
before  me  by  and  on  behalf  of  the  said  plaintiff  and  defendant  respect- 
ively, in  pursuance  of  the  said  reference,  do  make  and  publish  this  my 
award  in  writing  of  and  concerning  the  said  premises,  following,  that 
is  to  say,  I  do  award  in  favour  of  the  lessors  of  the  plaintiff,  and  do 
*1 1 31  orc'er  ^at  ^immediate  possession  be  given  of  the  land  and  pre- 
-■  mises  in  question  in  this  action  to  the  lessor  of  the  plaintiff 
Thomas  Mays ;  and  that  the  said  Annison  Cannell,  the  defendant,  do 
consequently,  and  at  his  own  proper  cost  and  expense,  pull  or  take 
down  the  wall  or  brick-work  forming  a  gable-end  of  a  long  room,  and 
which  said  wall  or  brick-work  he  has  erected  upon  the  land  and  premi- 
ses of  the  said  lessors,  or  so  much  of  the  said  wall  or  brick-work  as  now 
stands  four  inches  and  a  half,  or  thereabouts,  over  and  upon  the  land 
and  premises  of  the  said  lessors,  and  upon  a  certain  wall  or  fence  which 
divides  the  property  of  the  said  lessors  from  that  of  the  defendant :  And 
I  do  further  award,  that,  should  the  defendant  refuse  to  pull  or  take 
down  the  said  wall  or  brick- work,  the  subject  of  this  action  and  refer- 
ence, that  the  said  lessors  shall,  by  themselves  or  servants,  have  full 
power  to  pull  or  take  down  the  said  wall  or  brick-work  in  question,  or 
so  much  thereqf  as  aforesaid,  and,  if  necessary  for  such  purpose,  to 
enter  in  and  upon  the  premises  of  the  defendant,  and  that  he  shall 
pay  and  be  answerable  for  all  expense  incurred  in  their  so  doing :  In 
witness,  &c. :"  And  that  the  said  award  therein-before  set  forth,  was 
the  only  award  ever  made  in  or  of  and  concerning  the  premises  above 
referred,  or  of  any  of  them ;  and  that  there  never  was  any  other  award 
ever  made  of  or  concerning  the  premises  so  referred ;  wherefore  the 
defendant  said  that  the  said  award  was  and  is  uncertain,  and  not  final, 
and  was  wholly  void. 

The  plaintiffs  replied,  that  the  said  order  of  reference  in  the  first 
count  and  fifth  plea  mentioned,  was  and  is  in  the  words,  letters^  and 
figures  following,  that  is  to  say, — "Upon  hearing  the  attorneys  or 
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agents  on  both  sides,  and  by  consent,  I  do  order  that  this  action  of 
ejectment  be  referred  to  the  award,  order,  arbitrament,  final  end,  and 
determination  of  W.  C,  Esq.,  barrister-at-law,  who  *shall  make 


and  publish  his  award  in  writing  of  and  concerning  the  matter 
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referred,  ready  to  be  delivered  to  the  said  parties  in  difference,  or  such 
of  them  as  shall  require  the  same,  or  to  either  of  them,  or,  if  they  or 
either  of  them  shall  be  dead  before  the  making  of  the  said  award,  to 
their  respective  personal  representatives  who  shall  require  the  same,  on 
or  before  the  first  day  of  Michaelmas  Term  now  next :  And,  by  the  like 
consent,  I  do  further  order  that  the  said  arbitrator,  in  case  he  shall  not 
be  able  to  make  his  award  in  the  premises  by  the  time  hereinbefore 
limited  for  that  purpose,  shall  and  may  be  at  liberty,  either  with  or 
without  the  consent  of  the  said  parties  if  he  shall  think  fit,  by  writing 
under  his  hand,  to  enlarge  the  time  for  making  his  said  award,  so  that 
it  shall  not  be  extended  beyond  the  first  day  of  Hilary  Term  now  next : 
And,  by  the  like  consent,  I  do  further  order  that  the  said  parties  shall 
in  all  things  -abide  by,  perform,  fulfil,  and  keep  such  award  so  to  be 
made  as  aforesaid,  and  that  the  costs  of  the  said  action,  and  also  the 
costs  of  the  reference  and  award,  shall  abide  the  event  of  the  said 
award :  And,  by  the  like  consent,  I  do  farther  order  that  the  said 
arbitrator  shall  be  at  liberty  (if  he  shall  think  fit)  to  examine  the  said 
parties  to  this  suit,  and  their  respective  witnesses,  upon  oath  or  affirma- 
tion, and  that  the  said  parties  do  and  shall,  if  necessary,  produce  before 
the  said  arbitrator  all  books,  deeds,  papers,  and  writings,  in  their  or 
either  of  their  custody,  possession,  or  power,  touching  or  relating  to 
the  matter  referred ;  and  that  each  party  do,  upon  the  said  reference, 
admit  all  deeds,  grants,  assignments,  documents,  letters,  and  copies  of 
letters,  and  all  other  muniments  of  title,  notices,  and  copies  thereof, 
and  all  probates  of  wills,  in  evidence,  as  if  they  were  the  originals  ;  and 
do  admit  in  evidence  all  copies  of  surrenders  or  admissions,  and  other 
entries  on  court-rolls,  on  plain  paper  or  parchment,  unstamped,  or 
otherwise;  and  all  ^certificates  of  baptism,  marriage,  and  burial,  r*-|-.r 
and  all  extract*  from  baptismal,  marriage,  or  burial  books  or  *- 
registers,  without  further  proof  or  production  of  the  books  from  whence 
the  said  extracts  are  or  purport  to  be  taken,  saving  all  just  exceptions 
to  the  admissibility  of  all  such  documents,  as  evidence  in  this  cause : 
And,  by  the  like  consent,  I  do  further  order  that  the  said  arbitrator 
shall  have  power,  on  the  application  of  either  party,  either  before,  at, 
or  after  the  said  reference,  to  cause  any  amendment  to  be  made  in  the 
pleadings  in  this  action ;  and  that,  notwithstanding  this  order,  either 
party  shall  be  at  liberty  to  apply  to  a  judge  of  this  court  to  make  such 
amendment,  or  as  to  any  admissions  to  be  made  on  the  said  reference, 
and,  in  case  of  refusal,  as  to  the  costs  of  proof,  but  that  neither  party 
shall  be  compelled  so  to  apply :  And,  by  the  like  consent,  I  do  further 
order  that  the  said  arbitrator  shall,  in  the  event  of  his  finding  in  favour 
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of  the  lessors  of  the  plaintiff,  have  power  to  order  immediate  possession 
to  be  given  of  the  land  and  premises  in  question  in  this  action  to  the 
lessor  of  the  plaintiff  Thomas  Mays ;  and  also  how,  and  in  what  manner, 
such  possession  shall  he  given,  and,  if  not  given,  how  it  shall  be  taken, 
and  who  shall  be  at  the  expense  thereof:  And,  by  the  like  consent,  I  do 
farther  order,  that,  if  any  application  be  made  to  Her  Majesty's  Court 
of  Queen's  Bench  for  the  purpose  of  setting  aside  the  said  award,  it 
shall  be  lawful  for  the  said  court  to  refer  the  matter  back  to  the  said 
arbitrator,  who  shall  in  that  case  have  power  to  make  a  new  award  in 
the  premises,  or  to  amend  the  award  by  him  first  made,  within  such 
time  as  by  the  said  court  shall  be  ordered  and  directed  in  that  behalf, 
and  he  shall  have  the  same  powers  under  the  said  reference  from  the 
court  as  are  contained  in  the  present  order  of  reference ;  and  that  such 
new  or  amended  award  shall  be  binding  upon  the  said  parties  as  an 
award  to  be  made  under  this  order :  And,  by  the  like  consent,  I  further 
*11fil  *or<*er  *kat  neither  party  shall  bring  or  prosecute  any  action, 
-*  &c. ;  and  that,  if  either  party  shall,  by  affected  delay,  or  other- 
wise, wilfully  prevent  the  said  arbitrator  from  making  an  award,  he 
shall  pay  such  costs  to  the  other  as  the  said  arbitrator,  or  the  said  Court 
of  Queen's  Bench,  shall  think  reasonable  and  just :  And,  by  the  like 
consent,  it  is  further  ordered,  that  this  order  shall  and  may,  at  the 
instance  of  either  party,  be  made  a  rule  of  Her  Majesty's  Court  of 
Queen's  Bench,  if  such  court  shall  so  please:  Dated,  &c."  And  the 
plaintiffs  said  that  they  did  not  refer,  or  agree  to  refer,  any  matters  or 
matter  other  than  what  is  in  and  by  the  said  order  of  reference,  accord- 
ing to  the  legal  effect  thereof,  agreed  or  ordered  to  be  referred,  or 
otherwise  than  in  the  manner  and  to  the  extent  ordered  in  and  by  the 
said  order  of  reference,  according  to  the  legal  effect  thereof,  and  the 
said  order  for  the  enlarging  the  time  for  making  the  said  award,  the 
legal  effect  of  which  last-mentioned  order  is  stated  in  the  first  count ; 
wherefore  the  plaintiffs  said  that  the  said  award  was  and  is  certain  and 
final  and  good. 

To  this  replication  the  defendant  demurred ;  the  grounds  of  demurrer 
stated,  being, — « that  the  said  replication  attempts  to  plead  matter  of 
law ;  that,  although  the  replication  admits  that  the  award  set  out  in  the 
fifth  plea  is  the  award  declared  on  in  the  first  count,  yet  the  replica- 
tion pleads  no  facts  showing  any  answer  to  the  plea,  or  that  the  said 
award  is  certain  and  final ;  and  that,  upon  the  whole  record,  it  appears 
that  the  said  award  is  uncertain,  and  not  final,  and  is  void." 

Lush  (with  whom  was  Palmer),  in  support  of  the  demurrer.(a) — 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — "  That  the  award 
set  out  in  the  pleadings  is  uncertain  and  not  final,  and  therefore  void,  on  the  following  grounds  : 

"  1.  That  the  award  does  not  determine  the  action  of  ejectment  referred,  or  whether  the 
plaintiffs  were  entitled  to  recover  in  that  action : 

"  2.  That  the  words  in  the  award, *  I  do  award  in  favour  of  the  lessors  of  the  plaintiff/  are  am- 
biguous, and  do  not  sufficiently  determine  the  action  of  ejectment : 
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This  was  an  ejectment  with  two  demises,  *one  by  Thomas  Mays,  r**-,- 
of  "  certain  land  covered  with  building,  and  certain  other  land  *■ 
with  the  appurtenances ;"  the  other  by  Anne  Mays,  also  of  "  certain 
land  covered  with  building,  and  certain  other  land,  with  the  appurte- 
nances." The  first  objection  to  the  award,  is,  that  it  is  bad  for  uncer- 
tainty, in  not  showing  what  land  and  premises  the  lessors  of  the  plain- 
tiff were  entitled  to  recover,  or  how  and  in  what  manner  the  possession 
thereof  was  to  be  given  or  taken.  [Williams,  J. — There  is  no  aver- 
ment in  the  plea  that  there  is  any  doubt  about  it.]  There  is  not.  The 
subject  was  very  much  discussed  in  a  case  of  Stonehewer  v.  Farrar,  6 
Q.  B.  730  (E.  C.  L.  R.  vol.  51).  There,  an  action  for  polluting  the 
water  of  a  watercourse  was  referred  to  an  arbitrator,  with  power  to 
him  to  regulate  the  enjoyment  of  the  water :  and  it  was  held,  that  an 
award  directing  a  verdict  to  be  entered  for  the  plaintiff,  and  that  the 
defendant  should  at  all  times  take  all  proper  and  reasonable  precautions 
for  preventing  the  water  from  being  rendered  unfit  for  the  plaintiff's 
use,  and,  in  particular,  should  use  a  process  of  filtering  mentioned  in 
the  award,  was  bad  for  uncertainty.    The  direction  as  to  the  particular 


process,  was,  that  the  water  passed  *from  the  defendant's  to  the 
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plaintiff's  premises  should  be  passed  through  filtering  lodges 
made  or  to  be  made  by  the  defendant,  so  as  to  be  thereby  purified  and 
cleansed  for  the  plaintiff's  use,  "  so  far  as  the  same  can  be  purified  and 
cleansed,  by  the  ordinary  and  most  approved  process  of  filtering  as 
aforesaid :"  and  it  was  held,  that  the  description  by  reference  only  to 
the  "ordinary  and  most  approved  process,"  was  uncertain,  and  the 
award  bad  in  that  respect  also.  Lord  Denman  said :  "  The  award  is 
uncertain,  as  not  describing  or  ascertaining  the  precautions  which  are 
to  be  taken.  It  states,  first,  that  the  defendant  <  shall  at  all  times 
take  and  use  all  proper  and  reasonable  precautions  and  measures  for 
the  purpose'  of  preventing  impurity  in  the  water ;  and  then  it  adds, 
'  and,  in  particular,  I  award  and  direct'  that  the  contents  of  the  dyeing 
vats  shall  be  passed  through  filtering  lodges,  so  as  to  be  thereby  purified 
for  the  plaintiff's  benefit,  <so  far  as  the  same  can  be  purified  and 
cleansed  by  the  ordinary  and  most  approved  process  of  filtering  as 
aforesaid.'  Now,  in  this  clause,  when  the  award,  affecting  to  give  a 
direction  as  to  the  cleansing  of  the  water,  says  that  the  defendant  shall 
use  all  reasonable  precautions,  and  follows  that  up  by  the  words,  <  and, 
in  particular,'  that  the  contents  of  the  vats  shall  be  passed,  &c,  it  is 
just  the  same  as  if  the  particular  direction  were  left  out ;  for,  although 

"  3.  That  the  sward  should  hare  shown  how  and  in  what  manner  the  arbitrator  found  In  favour 
of  the  lesson  of  the  flaintiff,  and  what  land  and  premises  they  were  entitled  to  recover,  without 
which  the  arbitrator  had  no  power  to  make  any  order  as  to  giving  possession  : 

u  4.  That  it  is  uncertain  from  the  award  what  were  the  lands  of  which  possession  was  to  be 
given,  or  how  and  in  what  manner  snch  possession  was  to  be  given  and  taken : 

"5.  That  the  replication  to  the  fifth  plea  pleads  matter  of  law,  and  states  no  facts  showing  the 
award  to  be  final." 
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that  were  complied  with,  there  may  still  remain  something,  alleged  to 
be  a  direction  of  the  arbitrator,  the  omission  of  which  may  become  the 
subject  of  complaint,  and  ground  for  an  attachment.  I  think  we  should 
leave  an  opening  to  much  litigation  and  injustice  if  we  held  this  gene- 
ral direction  to  be  of  any  value.  The  particular  words  which  follow 
are  also  too  uncertain.  The  award  speaks  of  the  <  most  approved  pro- 
cess.' By  whose  approbation  is  that  to  be  determined  ?  The  witnesses 
who  have  made  affidavits  say  that  they  understand  the  direction ;  but 
even  they  do  *not  themselves  state  what,  in  their  view,  is  the 
most  approved  method.  It  may  be  that  the  arbitrator  risks  the 
validity  of  his  award,  if  he  attempts  to  set  out  the  process,  and  does 
it  imperfectly :  but  much  more  is  risked  by  the  generality  of  descrip- 
tion introduced  here.  The  arbitrator  must  make  himself  scientifically 
master  of  the  subject :  he  is  bound  to  understand  it  so  fully  that  hf 
may  make  a  statement  on  which  no  one  can  have  a  doubt,  and  that, 
when  the  material  acts  prescribed  have  been  performed,  it  may  be  seen 
that  the  award  is  complied  with,  and  parties  may  not  be  put  to  inquire 
for  the  greatest  number  of  approvers.  If  dangers  are  to  be  considered, 
the  most  important  is  that  which  parties  may  incur,  of  acting  upon 
awards  which  do  not  finally  settle  rights."  Patteson,  J.,  said :  "It  is 
assumed,  that,  if  the  award  had  stopped  at  the  direction  to  use  all 
proper  and  reasonable  precautions  and  measures,  that  would  have  been 
sufficient:  but  I  cannot  conceive  anything  more  likely  to  bring  on 
future  litigation  than  such  a  general  mode  of  statement.  Contradictory 
evidence  might  have  been  offered  at  any  subsequent  time  on  the  reason- 
ableness and  propriety  of  the  measures.  It  was  the  arbitrator's  duty 
to  state  what  they  were  to  be."  Coleridge,  J.,  said:  "It  has  been 
suggested,  that,  if  the  arbitrator  has  the  choice  of  dictating  a  regula- 
tion or  not,  and  lays  down  an  imperfect  one,  it  is  not  material.  But  1 
do  not  agree  in  this  view.  If  the  arbitrator  goes  wholly  out  of  his 
jurisdiction,  the  award,  on  that  point,  is  merely  void,  and  need  not  be 
obeyed :  but,  if  the  direction  be  witkin  the  arbitrator's  power,  it  binds, 
and  ought  to  be  clear  in  its  terms.  It  is  an  expression  sometimes  used, 
that  the  court  ought  not  to  be  astute  in  finding  objections  to  awards : 
but  I  think  the  right  rule  extends  to  this,  and  no  more,  that  we  should 
construe  them  candidly  and  sensibly,  in  the  same  manner  as  other 
*1201  documents."  *And  Wightman,  J.,  said:  "An  award  ought  to 
J  be  so  express  that  there  should  be  no  difficulty  or  doubt  as  to 
the  performance."  Here  the  arbitrator  awards  in  favour  of  the  lessors 
of  the  plaintiff:  and  then  he  goes  on, — "And  J  do  order  that  imme- 
diate possession  be  given  of  the  land  and  premises  in  question  in  this 
action  to  the  lessor  of  the  plaintiff  Thomas  Mays,  and  that  the  defend- 
ant do  consequently,  and  at  his  own  proper  cost  and  expense,  pull  or 
take  down  the  wall  or  brick-work  forming  a  gable-end  of  a  long  room, 
and  whieh  said  wall  or  brick-work  he  has  erected  upon  the  land  and 
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premises  of  the  said  lessors,  or  so  much  of  the  said  wall  or  brick-work 
as  now  stands  four  inches  and  a  half,  or  thereabouts,  over  and  upon  the 
land  and  premises  of  the  said  lessors,  and  upon  a  certain  wall  or  fence 
which  divides  the  property  of  tlie  said  lessors  from  that  of  the  said  defend- 
ant :  And  I  do  further  award,  that,  should  the  defendant  refuse  to  pull 
or  take  down  the  said  wall  or  brick-work,  the  subject  of  this  action  and 
reference,  that  the  said  lessors  shall,  by  themselves  or  servants,  have 
full  power  to  pull  or  take  down  the  said  wall  or  brick-work  in  question, 
or  so  much  thereof  as  aforesaid,  and,  if  necessary  for  such  purpose,  to 
enter  in  and  upon  the  premises  of  the  said  defendant,  and  that  he  shall 
pay  and  be  answerable  for  all  expense  incurred  in  their  so  doing."  [Jer- 
vis,  C.  J. — Is  it  any  objection  to  an  award,  that  a  stranger  does  not 
understand  it  ?]  It  is  submitted  that  it  is.  Here,  it  was  obligatory  on 
the  arbitrator  to  define  the  premises,  and  to  award  distinctly  and  intelli- 
gibly how  and  in  what  manner  the  possession  of  the  land  in  question  was 
to  be  given  up :  and,  if  he  were  not  bound  to  do  so,  having  taken  upon 
himself  to  do  it,  his  award  is  bad,  according  to  the  authority  of  Stone- 
hewer  v.  Farrar,  if  he  does  it  imperfectly.  It  is  essential  that  an  award 
should  be  decisive  and  should  bar  all  future  litigation  between  the  parties 
on  the  *particular  matters  referred.  [Crowder,  J. — In  Price  v.  r^lf)1 
Popkin,  10  Ad.  &  E.  139  (E.  C.  L.  R.  vol.  37),  2  P.  &  D.  304,  L  1-1 
on  a  submission  of  a  cause  and  all  matters  in  difference  between  lessor 
and  lessee,  an  award  that  certain  fixtures  had  been  wrongfully  removed 
by  the  lessor,  to  the  value  of  112.,  and  that  the  lessee  should  set  up 
others  in  their  place,  to  be  left  for  the  lessor  at  the  end  of  his  term, 
and  that  the  lessor  should  pay  111.  to  the  lessee  on  a  specified  day, — 
was  held  uncertain,  for  not  specifying  the  value,  quality,  or  description 
of  fixtures  to  be  set  up  by  the  lessee.  That  certainly  is  a  very  strong 
case.  Jervis,  C.  J. — Some  of  the  cases  upon  the  subject  of  awards 
run  very  wild  indeed.  In  the  case  last  referred  to,  the  arbitrator  had 
donorwhat  he  ought  not  to  have  done,  and  had  done  that  badly.]  What 
does  the  arbitrator  here  mean  by  describing  the  quantity  of  brick- 
work to  be  pulled  down,  as  "four  inches  and  a  half,  or  thereabouts?11 
Is  there  to  be  litigation  hereafter  as  to  the  quantity  taken  down  ?  The 
award  is  clearly  bad  for  uncertainty. 

The  next  ground  of  objection  is,  that  the  arbitrator  does  not  state 
upon  which  demise  he  proceeds ;  nor  does  he  dispose  of  the  land  not 
covered  by  building.  That  the  award  is  faulty  in  both  these  respects,  is 
shown  by  the  case  of  Doe  d.  Madkins  v.  Horner,  8  Ad.  &  E.  235  (E.  C.  L. 
R.  vol.  35),  3  N.  &  P.  344.  There,  ejectment  being  brought  on  two  demises, 
all  matters  in  difference  in  the  cause  were  referred  by  a  judge's  order, 
which  directed  that  the  costs  of  the  suit  and  of  the  reference  and  award 
should  abide  the  event  of  the  award,  that  the  party  in  whose  favour  the 
award  should  be  might  sign  judgment  in  the  same  manner  as  if  the 
cause  had  been  tried  at  nisi  prius,  and  that,  if  it  was  in  the  plaintiff's 
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favour,  he  might  issue  a  writ  of  possession  thereon,  and  proceed  in  the 
usual  way  for  costs  on  such  judgment :  the  arbitrator  awarded  that  the 
plaintiff  was  entitled  to  the  possession  "  of  a  certain  part  of  the  lands 
*1221  80U8^lt  to  k®  recovered,"  which  *he  set  out  by  boundaries:  the 

J  award  said  nothing  about  the  residue,  nor  did  it  say  on  which 
demise  the  plaintiff  was  entitled ;  and  it  gave  no  damages :  and  it  was 
held,  that  the  award  was  bad  for  not  stating  on  which  demise  the  plain- 
tiff was  entitled ;  and  also  for  not  expressly  deciding  as  to  the  residue ; 
but  not  for  giving  no  damages.  Littledale,  Jv  said :  "  I  think  that 
when  in  ejectment,  all  matters  in  difference  in  the  cause  are  referred, 
the  arbitrator,  after  deciding  as  to  one  part,  and  so  expressing  himself, 
should  do  something  as  to  the  other.  I  do  not  say  what  he  ought  to 
do ;  whether  he  should  set  out  the  residue  by  metes  and  bounds,  or  may 
describe  one  part  specifically,  and  then  award  as  to  the  remainder  in 
general  terms.  But  I  think  his  omitting  of  all  mention  of  the  remainder 
is  not  tantamount  to  deciding  that  the  plaintiff  has  no  title  to  it.  On 
this  ground,  therefore,  the  rule  must  be  made  absolute.  I  think  also 
that  the  arbitrator  ought  to  have  said  on  which  of  the  two  demises  the 
plaintiff  was  entitled  to  recover."  [Jervis,  C.  J. — These  absurd  refine- 
ments shock  one's  common  sense.  Williams,  J. — In  that  case  the 
award  was  in  favour  of  John  Doe :  here  it  is  in  favour  of  "  the  lessors 
of  the  plaintiff."]  That  makes  no  difference.  Patteson,  J.,  in  that 
case,  said :  "  I  also  think  the  award  bad  for  not  showing  on  which  title 
the  plaintiff  has  a  right  to  the  part  named.  The  costs  are  to  abide  the 
event.  But  the  award  does  not  say  on  which  demise  the  event  is  in 
favour  of  the  plaintiff:  it  can  hardly  be  so  on  both.  It  may  be  that 
some  of  this  part  is  recoverable  under  one  demise,  some  under  the 
other ;  but,  if  so,  that  should  be  said :  if  the  plaintiff  recovers  on  one 
demise  only,  the  defendants  are  entitled  to  costs  on  the  other.  We 
must,  therefore,  set  this  award  aside,  or  at  least  do  that  which  is  tan- 
tamount to  setting  it  aside.  I  agree  that  the  court  ought  not  to  be 
*1931  as*u*e  *n  filing  objections  to  an  award."     The  principle  *es- 

-J  tablished  in  that  case  was  still  further  carried  out  in  Doe  d. 
Starling  v.  Hillen,  2  Dowl.  N.  S.  694.  A  declaration  in  ejectment 
contained  three  demises ;  at  the  trial,  a  general  verdict  was  taken,  sub- 
ject to  a  reference  of  the  cause  and  all  matters  in  difference,  the  costs 
of  the  cause  to  abide  the  event:  the  arbitrator  having  directed  the 
general  verdict  to  stand, — it  was  held,  that  the  award  was  bad,  for  that 
the  arbitrator  was  bound  to  state  on  which  of  the  demises  the  plaintiff 
was  entitled  to  succeed.  Doe  d.  Bowman  v.  Lewis,  13  M.  &  W.  241,f 
shows  that  the  plea  of  not  guilty,  in  ejectment,  is  distributable,  and 
that  the  defendant  is  entitled  to  a  verdict  as  to  any  part  of  the  pre- 
mises claimed  in  the  action  to  which  the  lessor  of  the  plaintiff  fails  to 
prove  a  title :  and  the  reasons  are  given  in  a  very  elaborate  judgment 
by  Parke,  B. 
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Byles,  Serjt.  (with  whom  was  Uhthank),  contr&.(a) — *The  court  r^-  ^a 
will  not  hold  this  award  to  be  bad,  unless  they  are  prepared  to  *- 
say  that  in  no  conceivable  case  could  it  be  a  good  one.  If  there  be  any 
difficulty  in  carrying  it  out,  that  may  be  shown  by  affidavit  for  cause 
when  the  successful  party  seeks  to  enforce  it  by  attachment,  or  by  the 
aid  of  the  statute  1  &  2  Vict.  c.  110,  s.  18.  But  that  is  not  so  where 
the  proceeding  is  by  action.  This  award  is  manifestly  good  upon  the 
face  of  it.  In  the  first  place,  the  arbitrator  has  power  to  find  in  favour 
of  "the  lessors  of  the  plaintiff;"  and,  in  that  event,  he  is  to  have 
power  to  order  immediate  possession  to  be  given  of  the  land  and  pre- 
mises in  question  in  the  action  to  the  lessor  of  the  plaintiff  Thomas 
Mays,  and  also  how  and  in  what  manner  such  possession  shall  be  given, 
and,  if  not  given,  how  it  shall  be  taken.  There  is  nothing  here  to 
oblige  the  arbitrator  to  do  more  than  find  in  favour  of  the  lessors  of 
the  plaintiff.  The  award  does  so  find :  and  then  it  goes  on  to  direct 
the  possession  of  the  land  and  premises  in  question  to  be  given  to  Tho- 
mas Mays,  and  that  the  defendant  pull  down  the  wall  which  he  has 
erected  upon  the  land  and  premises  of  the  lessors,  or  so  much  thereof 
as  stands  four  inches  and  a  half,  or  thereabouts,  over  and  upon  the 
land  and  premises  of  the  lessors.  Inasmuch  as  there  may  be  some  dif- 
ficulty in  pulling  down  four  inches  and  a  half  of  the  wall,  the  arbitrator 
gives  the  defendant  the  alternative,  to  pull  down  the  whole  of  it.  There 
can  be  no  difficulty  in  that.  [Williams,  J. — *Is  not  the  whole  p^ne 
wall  stated  to  be  erected  on  the  premises  of  the  lessors  ?]  That  *- 
is  a  little  ambiguous :  it  may  be  satisfied  by  a  wall  built  partly  on  their 
land.  It  may  be  that  it  is  a  latent  ambiguity  not  yet  raised  by  evi- 
dence. "The  court  ought  not,"  as  is  said  by  Coleridge,  J.,  in  Doe  d. 
Madkins  v.  Horner,  "to'  be  astute  in  finding  objections  to  an  award." 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "  That  the  award  is 
good: 

"That  the  words  '  I  do  award  in  favour  of  the  lessors  of  the  plaintiff1  are  in  themselves  a  suffi- 
cient award,  and  the  subsequent  matter  may  be  rejected  as  surplusage : 

"That,  when  certain  matters  are  referred,  and  a  power  is  in  addition  given  to  the  arbitrator, 
it  is  not  obligatory  on  him  to  exercise  the  power,  nor  is  the  award  made  bad  by  reason  of  an 
imperfect  exercise  of  the  power : 

"  That  the  order  is  to  be  deemed  to  be  intelligible  and  possible  to  be  obeyed,  when  applied  to 
the  locus  in  quo,  or  when  read  by  one  who  is  acquainted  with  the  locus  in  quo,  as  the  defendant 
has  not  explained  by  his  plea  how  it  is  that  it  is  inapplicable  or  unintelligible  or  impossible  to 
be  obeyed ;  for,  every  intendment  is  to  be  made  to  support  an  award : 

"  That  the  ultimate  allegation  as  to  the  award  being  uncertain,  not  final,  and  void,  is  not  a 
sufficient  explanation,  but  is  a  mere  inference  of  law,  which  ought  to  be,  but  is  not,  supported  by 
previous  allegations : 

"  That,  if  such  ultimate  allegation  is  to  be  treated  as  an  allegation  of  fact,  then  it  is  traversed 
at  the  end  of  the  replication,  and  the  defendant  should  have  tried  it  by  a  jury,  instead  of 
demurring : 

"That  the  demurrer  admits  the  award  to  be  certain,  final,  and  good,  as  alleged  in  the  repli- 
cation : 

"That,  even  if  the  court  cannot  imagine  a  locus  in  quo  and  buildings  to  which  the  order  in 
the  award  is  pertinent  and  applicable,  they  are  not  therefore  to  conclude  that  there  can  be  none : 

"  That  the  order  in  the  award  is  not  bad  for  giving  an  alternative  between  two  ways  of  giving 
possession,  as  the  law  gives  the  option  to  the  defendant,  who  was  to  do  the  first  act;  and  there- 
fore the  alternative  produces  no  uncertainty." 
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[Williams,  J. — In  some  of  the  cases,  it  is  said  that  judges  ought  to  bo 
astute  in  finding  answers  to  objections.]  It  is  said  that  the  award  is 
defective  because  it  does  not  define  the  land.  The  arbitrator  was  not 
bound  to  define  the  land :  he  was  only  to  decide  how  and  in  what  man- 
ner possession  was  to  be  given  or  taken.  He  neither  had  power,  nor 
was  any  obligation  imposed  on  him,  to  define  the  land.  In  Stonehewer 
v.  Farrar,  6  Q.  B.  730  (E.  C.  L.  R.  vol.  51),  the  reference  was  of  all 
matters  in  difference :  this  is  a  reference  of  the  action  only.  In  Doe  d. 
Madkins  v.  Horner,  8  Ad.  &  E.  235  (E.  C.  L.  R.  vol.  35),  3  N.  &  P. 
344,  Coleridge,  J.,  did  not  concur  in  the  second  ground  of  the  decision ; 
and  the  first  point  was  decided  upon  the  ground  that  the  award  did  not 
say  which  party  was  to  recover  the  land, — a  defect  from  which  this 
award  at  all  events  is  free.  Neither  is  there  any  such  uncertainty  in 
this  award  as  there  was  in  that  in  the  case  of  Doe  d.  Starling  v.  Hillen, 
2  Dowl.  N.  S.  694.  As  to  the  objection  that  the  arbitrator  has  not 
decided  upon  which  of  the  two  demises  the  verdict  is  to  be  entered,  that 
is  answered  by  the  recent  case  of  Law  v.  Blackburrow,  14  C.  B.  77. 
There,  an  action  of  ejectment,  upon  two  several  demises,  was,  after 
issue  joined,  referred  by  a  judge's  order,  to  the  award  of  an  unprofes- 
sional arbitrator, — the  costs  of  the  cause  and  of  the  reference  and 
award  to  abide  the  event  of  the  award.  The  arbitrator,  professing  to 
make  his  award  "of  and  concerning  the  matter  to  him  referred,"  or- 
dered that  "  the  verdict  in  the  said  cause  should  be  entered  for  the  les- 
*1261  80r8  *°f  Me  plaintiff:"  and  the  award  was  held  sufficient.  And 
■*  Maule,  J.,  said, — "  As  to  there  being  two  sets  of  lessors  of  the 
plaintiff,  I  am  of  opinion  that  the  award  sufficiently  shows  the  inten- 
tion of  the  arbitrator  to  be,  to  decide  that  the  lessors  of  the  plaintiff 
are  entitled  to  succeed  throughout  the  whole, — that  the  matters  put  in 
issue  by  the  pleadings  were  all  to  be  determined  in  favour  of  the  lessors 
of  the  plaintiff."  [Williams,  J. — The  arbitrator  there  had  no  power 
to  order  a  verdict  to  be  entered.]  In  Wilcox  v.  Wilcox,  4  Exch.  500,  f 
in  an  action  of  trover,  to  which  the  defendant  pleaded,  except  as  to  a 
certain  sum,  not  guilty,  and  not  possessed,  and  as  to  that  sum  payment 
into  court,  a  verdict  was  taken  for  the  plaintiff  for  the  amount  of  dam- 
ages claimed,  subject  to  an  arbitration,  and  the  arbitrator  found  gener- 
ally that  the  verdict  for  the  plaintiff  was  to  stand,  and  that  the  damages 
were  to  be  reduced  to  a  certain  sum :  and  it  was  held  that  the  arbitra- 
tor had  sufficiently  disposed  of  all  the  issues.  Kilburn  v.  Kilburn,  13 
M.  &  W.  671,f  being  there  cited,  Alderson,  B.,  said  :  "  That  case,  when 
properly  considered,  governs  the  present.  It  was  there  said  by  this 
court,  in  a  well-considered  judgment,  that  «  the  award  must  either  dis- 
pose specifically  of  each  issue  raised  on  the  record,  or  it  must  clearly  be 
inferred  from  it  in  which  way  each  of  these  issues  has  been  found,  so  as 
to  enable  the  officer  to  tax  the  costs  for  the  party  in  whose  favour  each 
issue  has  been  found.'     Here  the  arbitrator,  although  he  has  not  dis- 
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posed  of  each  issue  in  so  many  words,  has  in  reality  done  so ;  and  that 
is  sufficient."  And  Parke,  B.,  said :  "  The  case  of  Hobson  v.  Stewart, 
1  B.  0.  Bep.  288,  is  to  the  same  effect,  where  my  Brother  Erie  held 
that  it  was  not  necessary  that  the  arbitrator  should  find  upon  each 
issue  specifically,  if  he  sufficiently  disposes  of  them."  The  award  in 
question,  it  is  submitted,  is  perfectly  free  from  objection. 

*Lushj  in  reply. — The  objection  here  relied  on  was  not  pro-  p^o* 
minently  brought  to  the  attention  of  the  court  in  Law  v.  Black-  ■- 
burrow ;  neither  were  the  cases  of  Doe  d.  Madkins  v.  Horner,  and  Doe 
d.  Sparling  v.  Hillen,  referred  to:  the  whole  of  the  argument  was 
addressed  to  the  power  of  the  arbitrator  to  enter  a  verdict  [Crowder, 
J. — Speaking  of  Doe  d.  Madkins  v.  Horner,  in  a  case  of  Harrison  v. 
Creswick,  13  C.  B.  399,  417,  Parke,  B.,  says,— "The  court  held  the 
award  bad,  for  not  deciding  upon  which  demise  the  plaintiff  was  to 
recover,  and  also  for  not  awarding  as  to  the  residue  of  the  lands.  It 
may,  perhaps,  be  doubted  whether  an  award  in  ejectment,  which  finds 
that  the  plaintiff  is  entitled  to  recover  a  portion  only  of  the  lands  sought 
to  be  recovered,  is  not  final :  but  clearly  that  case  was  correctly  decided 
upon  the  other  point."]  In  Stonehewer  v.  Farrar,  the  court  say  that 
the  very  discussion  of  it  showed  the  award  to  be  bad.    [Jervis,  C.  J. — 

1  think  we  should  always  look  favourably  at  awards,  rather  than  be 
astute  in  criticising  them.  Is  it  not  enough  if  the  award  is  so  framed 
that  the  parties  cannot  be  misled  by  it  ?]  The  award  should  be  so 
framed  as  to  enable  the  parties  at  once  to  see  what  their  relative  rights 
and  duties  under  it  are.    [Williams,  J.,  referred  to  Cargey  v.  Aitcheson, 

2  B.  &  C.  170  (E.  C.  L.  B.  vol.  9),  3  D.  &  R.  433  (E.  C.  L.  R.  vol. 
16).(a)]  This  award  is  clearly  bad :  it  professes  to  determine  how 
much  of  the  wall  is  on  the  land  of  the  lessors  of  the  plaintiff:  the 
arbitrator  therefore  was  bound  to  define  it,  and  so  settle  the  rights  of 
the  litigant  parties.  Cur.  adv.  vult. 

Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court. — This  is  an 
action  of  ejectment,  with  two  demises.  The  cause  is  referred,  the  sub- 
mission providing  that  the  costs  *of  the  action,  and  also  of  the  p^oo 
reference  and  award,  shall  abide  the  event  of  the  award ;  and  L 
the  first  objection  is,  that  the  arbitrator  has  decided  in  favour  of  the 
lessors  of  the  plaintiff,  without  saying  upon  which  demise,  and  so  he 
has  not  fully  disposed  of  the  costs.  In  support  of  this  objection,  two 
cases,  of  Doe  d.  Madkins  v.  Horner,  8  Ad.  &  E.  235  (E.  C.  L.  R.  vol. 
85),  3  N.  &  P.  344,  and  Doe  d.  Starling  v.  Hillen,  2  Dowl.  N.  S.  694, 
were  relied  on  by  Mr.  Lush,  where  the  Court  of  Queen's  Bench,  pro- 
fessing an  anxiety  not  to  be  astute  in  discovering  objections  to  the  award, 
yet  upheld  an  objection  of  the  very  strictest  and  most  technical  descrip- 
tion.    It  is  possible,  however,  that  those  decisions  may  have  been  per- 

(a)  Affirmed  in  error,  Aitcheson  v.  Cargey,  13  Price,  639,  9  J.  B.  Moore,  381  (E.  C.  L.  R.  vol. 
IT),  2  Bingh.  199  (E.  C.  L.  R.  vol.  9),  M'Clel.  367.f 
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fectly  correct.  But  my  Brother  Byles  has  referred  ub  to  a  very  recent 
authority  in  this  court,  which  is  expressly  in  point,  viz.  Law  v.  Black- 
burrow.  That  also  was  an  action  of  ejectment  with  two  demises  ;  and 
the  arbitrator  having  ordered  that  <<  the  verdict  in  the  said  cause  should 
be  entered  for  the  lessors  of  the  plaintiff,"  my  Brother  Maule,  express- 
ing himself  in  very  strong  language,  held  the  award  to  be  good  and 
conclusive  in  that  respect.  It  is  true  that  the  cases  of  Doe  d.  Madkins 
v.  Horner  and  Doe  d.  Starling  v.  Hillen  were  not  brought  to  the  notice 
of  the  court  on  that  occasion.  But  the  decision  is  very  express ;  and 
we  must  hold  ourselves  bound  by  it,  and  therefore  determine  that  the 
award  in  question  is  sufficiently  certain  in  this  respect. 

The  other  point  is  this : — The  arbitrator  was  by  the  submission  to 
decide  the  cause :  but  he  was  likewise  empowered,  in  the  event  of  his 
finding  in  favour  of  the  lessors  for  the  plaintiff,  to  order  immediate  pos- 
session to  be  given  of  the  land  and  premises  in  question  in  the  action 
to  the  lessor  of  the  plaintiff  Thomas  Mays,  and  also  how  and  in  what 
manner  such  possession  should  be  given,  and,  if  not  given,  how  it  should 
be  taken,  and  who  should  be  at  the  expense  thereof.  He  has  chosen 
*19Q1  *°  exerc*se  that  power ;  and,  in  so  *doing,  it  is  said  he  has  made 
-*  a  mistake  which  renders  his  award  uncertain  and  void.  He 
awards  in  favour  of  the  lessors  of  the  plaintiff,  and  orders  that  imme- 
diate possession  be  given  of  the  land  and  premises  in  question  in  the 
action  to  the  lessor  of  the  plaintiff  Thomas  Mays.  So  far  the  award 
is  certain.  The  arbitrator  then  goes  on  to  direct  that  the  defendant, 
"  at  his  own  proper  cost  and  expense,  pull  or  take  down  the  wall  or 
brick-work  forming  a  gable-end  of  a  long  room,  and  which  said  wall  or 
brick-work  he  has  erected  upon  the  land  and  premises  of  the  said  lessors, 
or  so  much  of  the  said  wall  or  brickwork  as  now  stands  four  inches  and 
a  half,  or  thereabouts,  over  and  upon  the  land  and  premises  of  the  said 
lessors,  and  upon  a  certain  wall  or  fence  which  divides  the  property  of 
the  said  lessors  from  that  of  the  defendant."  Several  cases  were  cited 
by  Mr.  Lush  to  show  that  awards  in  this  alternative  shape  have  been 
held  uncertain  and  informal.  But  we  rather  incline  to  agree  with  my 
Brother  Byles,  that  the  court  ought  not  to  struggle  to  make  an  award 
uncertain ;  but  that,  if  upon  any  reasonable  construction  the  award  can 
be  sustained,  it  ought  to  be  sustained.  In  the  present  case,  I  think  we 
may  reasonably  assume  that  there  was  a  wall  dividing  the  property  of 
the  lessors  of  the  plaintiff  froih  that  of  the  defendant,  and  that  the 
defendant  built  his  gable-end  upon  that  wall ;  and,  the  arbitrator,  con- 
sidering it  a  party-wall,  and  that,  being  a  nine-inch  wall,  four  inches 
and  a  half  of  it  would  be  erected  on  the  land  of  the  lessors  of  the  plain- 
tiff, the  wall  might  fairly  be  considered  as  a  wall  standing  upon  the  les- 
sors' land.  The  arbitrator  therefore  directs  the  defendant  to  pull  down 
the  wall,  or  so  much  thereof  as  stands  upon  the  land  of  the  lessors  of 
the  plaintiff,  as  near  to  the  four  inches  and  a  half  as  can  be  adjusted. 
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We  therefore  think  the  award  is  reasonably  certain,  and  that  conse- 
quently the  plaintiffs  are  entitled  to  our  judgment. 

Judgment  for  the  plaintiffs. 


*HOPKINS  v.  TANQUERAY.    May  27.  [*130 

A.  tent  his  horse  to  Tattersall's  for  sale  by  public  auction,  where  he  was  to  be  sold  without  a 
warranty.  On  the  day  prior  to  the  intended  sale,  meeting  B.  at  the  stable,  and  seeing  him  in 
the  act  of  examining  the  horse's  legs,  A.  said, — "  You  have  nothing  to  look  for :  I  assure  you 
he  is  perfectly  sound  in  every  respect ;"  whereupon,  B.  replied,  "  If  you  say  so,  I  am  perfectly 
satisfied,"  and,  upon  the  faith  of  the  representation  so  made  to  him  by  A., — which  was  admitted 
to  have  been  made  in  perfect  good  faith, — became  the  purchaser : — Held,  that  there  was  no 
evidence  of  warranty  to  go  to  a  jury, — tho  representation  made  by  A.  on  the  day  preceding 
the  auction  forming  no  part  of  the  contract  of  sale. 

Quart,  per  Maule,  J.,  as  to  the  legality  of  such  a  secret  bargain  for  a  warranty,  where  third 
persons  attending  the  sale  are  bidding  upon  the  supposition  that  the  sale  is  without  warranty. 

This  was  an  action  for  an  alleged  breach  of  warranty  on  the  sale  of 
a  horse. 

The  declaration  stated  that  the  defendant,  by  falsely  and  fraudulently 
representing  and  warranting  a  horse  to  be  then  sound,  sold  the  said 
horse  to  the  plaintiff,  yet  that  the  said  horse  was  not  then  sound,  as  the 
defendant  then  knew,  and  that,  by  reason  of  the  premises,  the  plaintiff 
was  put  to  expense,  &c,  &c. 

Pleas, — first,  not  guilty, — secondly,  that  the  horse,  at  the  time  of  the 
making  of  the  promise  in  the  declaration  mentioned,  was  sound.  Issue 
thereon. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  at  Westminster 
after  last  Hilary  Term.  The  facts  which  appeared  in  evidence  were  as 
follows : — In  May,  1853,  the  defendant  sent  his  horse  "  California,"  for 
which  he  had  in  1851  given  250  guineas,  with  a  warranty  of  soundness, 
to  Tattersall's  for  sale,  and  accordingly  it  was  advertised,  with  several 
others,  to  be  sold  without  reserve  on  Monday,  the  30th.  On  the  morn- 
ing of  Sunday,  the  29th,  the  defendant,  upon  going  into  the  stables  at 
Tattersall's,  saw  the  plaintiff  (with  whom  he  was  acquainted)  kneeling 
down  in  the  stall  examining  California's  legs,  whereupon  he  said  to 
him, — "  You  need  not  examine  his  legs ;  you  have  nothing  to  look  for  : 
I  assure  you  he  is  perfectly  sound  in  every  respect ;"  to  which  the  plain- 
tiff replied,  "If  you  say  so,  I  am  perfectly  satisfied,"  and  immediately 
got  up.  On  the  following  day  the  plaintiff  attended  the  auction,  and 
purchased  California  for  280  guineas, — having,  as  be  said,  "  made  up 
his  mind  on  the  29th  of  May,  to  buy  him,  relying  on  the  *defend-  p^oi 
ant's  positive  assurance  that  he  was  sound."  Mr.  Tattersall,  L 
who  was  called  as  a  witness,  proved  that  the  well  known  course  of 
business  at  his  establishment  was,  that  horses  sold  there  were  not 
warranted  unless  so  stated  in  the  catalogue ;  and  that  California  was 
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not  warranted.  The  horse  was  subsequently  put  into  the  hands  of  a 
trainer,  when  he  was  found  to  be  unsound ;  and,  after  some  correspond- 
ence between  the  parties,  the  plaintiff  sold  him  for  144  guineas,  and 
now  sought  by  this  action  to  recover  the  difference  between  that  sum 
and  the  sum  at  which  he  had  purchased  the  horse. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  conversation 
between  the  plaintiff  and  defendant  on  the  day  preceding  the  sale,  was 
a  mere  representation  as  to  the  opinion  and  belief  of  the  defendant,  and 
did  not  amount  to  a  warranty, — that  it  was  a  mere  representation, 
which,  if  unfounded,  gave  no  ground  of  action,  in  the  absence  of 
fraud, — that  it  was  no  part  of  the  contract, — that  a  sale  by  auction 
differed  in  this  respect  from  a  private  sale, — and  that  the  representation 
could  not  be  incorporated  into  the  contract,  it  having  been  made  on 
Sunday. 

The  learned  judge  declined  to  nonsuit  the  plaintiff,  although  he 
expressed  a  doubt  whether  there  was  any  evidence  of  warranty  at  all. 
And,  in  answer  to  questions  put  to  them  by  the  learned  judge,  the  jury 
found,  first,  that  a  warranty  was  embodied  in  the  contract  of  sale, — 
secondly  (though  as  to  this  the  evidence  was  conflicting),  that  California 
was  unsound  at  the  time  of  the  sale. 

A  verdict  was  accordingly  found  for  the  plaintiff,  damages  1422. 16*., — 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  there  was  no  evidence  of  warranty  to 
go  to  the  jury. 

Lush,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 
*1321  *Byl&*>  Serjt.,  Hawkins,  and  Finlason  now  showed  cause. — 
*  There  was  abundant  evidence  of  a  warranty  to  go  to  the  jury. 
The  scienter  is  not  a  material  part  of  the  declaration,  and  need  not  be 
proved, — Williamson  v.  Allison,  2  East,  446 :  and  there  is  no  imputa- 
tion of  fraud.  But  it  is  submitted  that  the  statement  made  by  the 
defendant  when  he  met  the  plaintiff  at  the  stable  on  the  day  preceding 
the  day  of  sale,  was  intended  by  him  as  a  warranty  of  soundness,  and 
was  so  understood  and  acted  upon  by  the  plaintiff.  [Maule,  J. — If 
that  had  been  part  of  the  negotiation  which  ended  in  a  purchase,  per- 
haps what  passed  upon  that  occasion  might  amount  to  a  warranty.  But, 
can  you  tack  on  a  previous  private  communication  to  what  is  said  by 
the  auctioneer  at  the  time  of  the  actual  sale,  in  order  to  constitute  a 
warranty  ?  To  permit  such  a  practice  of  warranting  to  an  individual, 
would  be  to  encourage  a  fraud  upon  all  the  others  attending  the  sale ; 
like  putting  up  sham  bidders.]  No  particular  words  are  necessary  to 
constitute  a  warranty.  In  Cave  v.  Coleman,  3  M.  &  B.  2,  it  was  held 
that  a  verbal  representation  by  the  seller  to  the  buyer,  in  the  course 
of  dealing,  that  he  "  may  depend  upon  it  the  horse  is  perfectly  quiet 
and  free  from  vice,"  amounts  to  a  warranty.  In  the  course  of  the 
argument,  it  being  contended  that  there  had  been  nothing  more  than  a 
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mere  representation  in  the  course  of  the  dealing,  couched  in  phrases 
such  as  are  always  used  by  a  seller  towards  a  purchaser,  Bayley,  J., 
said, — "  But  that  representation  was,  that  the  horse  was  quiet  and  free 
from  vice,  and,  being  made  in  the  course  of  dealing,  and  before  the 
bargain  was  complete,  it  amounted  to  a  warranty."  And  Lord  Ten- 
terden,  in  giving  judgment,  said :  "  I  think  it  clear  that  the  proof  of 
warranty  was  sufficient  to  support  the  declaration.  The  parties  are 
dealing,  and  the  seller  says,  <  You  may  depend  upon  it  that  the  horse 
is  perfectly  quiet,  and  *free  from  vice/    That  is  a  very  sufficient 


warranty,  though  the  word  warrant  was  not  used."     That  is  pre- 


lum 


cisely  like  this  case :  it  shows  that  a  representation  made  in  the  course 
of  the  dealing,  is  the  same  as  if  the  word  "  warrant"  or  "  promise" 
had  been  used.  So,  in  Solomon  v.  Ward,  2  C.  &  P.  211  (E.  C.  L.  B. 
vol.  12),  letters  passing  between  the  plaintiff  and  defendant,  in  which 
the  plaintiff  wrote,  "You  well  remember  that  you  represented  the 
horse  to  me  as  a  five  year  old,"  &c,  to  which  the  defendant  answered, 
"  The  horse  is  as  I  represented  it,"  were  held  to  be  sufficient  evidence 
from  which  the  jury  might  infer  that  a  warranty  was  given  at  the  time 
of  the  sale ;  and  that  it  was  not  necessary  to  give  other  proof  of  what 
actually  passed  when  the  contract  was  made.  Best,  C.  J.,  in  his  sum- 
ming up,  says :  "  No  particular  form  of  words  is  necessary  to  constitute 
a  warranty.  If  it  were  so,  there  would  be  more  tricks  in  horse  causes 
than  there  are  at  present.  If  a  man  says,  <  this  horse  is  sound,'  that  is  a 
warranty.  The  plaintiff  in  his  letter  says,  <  You  remember  you  repre- 
sented the  horse  to  me  as  a  five-year  old;'  to  which  the  defendant's 
answer  is,  <The  horse  is  as  I  represented  it.'  Now,  if  the  jury  find 
that  this  occurred  at  the  time  of  the  sale,  and  without  any  qualification, 
then  I  am  of  opinion  that  it  is  a  warranty.  If  it  occurred  before,  or 
if  it  was  qualified,  then  it  must  be  taken  to  be  a  representation,  and  not 
a  warranty."  His  lordship  then  left  the  case  to  the  jury,  telling  them, 
that,  if  they  found  that  the  defendant  at  the  sale  gave  an  undertaking 
to  the  effect  mentioned  in  the  letters,  then,  in  his  opinion,  such  under- 
taking was  a  warranty:  and  a  verdict  was  found  for  the  plaintiff. 
Here,  the  representation  as  to  the  soundness  of  the  fcorse,  was  made 
with  reference  to  an  intended  purchase,  and  in  fact  formed  part  of  the 
contract.  In  Wood  v.  Smith,  5  M.  &  R.  124,  4  C.  &  P.  45  (E.  C.  L. 
L.  vol.  19),  upon  the  sale  of  a  mare,  the  defendant  said,  "I  r*-.«4 
"believe  the  mare  to  be  sound,  but  I  will  not  warrant  her;"  and  *- 
Lord  Tenterden  ruled  that  this,  being  a  representation  made  at  the 
time  of  sale,  that  the  mare  was  sound  to  the  best  of  the  vendor's 
knowledge,  was  part  of  the  contract :  and  the  plaintiff  had  a  verdict, 
which  the  court  afterwards  refused  to  disturb.  [Maule,  J. — I  presume 
nobody  will  deny  here,  that,  if  the  auctioneer  had  said  at  the  time  of 
the  sale,  "  the  horse  is  sound  in  every  respect,"  that  would  have  been 
a  warranty.     The  contract,  here,  I  take  it,  commenced  when  the  horse 
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was  put  up  by  the  auctioneer,  and  ended  when  he  was  knocked  down  to 
the  plaintiff.]  Then,  is  it  any  objection  that  the  representation  was 
made  before  the  actual  contract.  In  Lysney  v.  Selby,  2  Lord  Raym. 
1118, — where  the  representation  was  before  the  sale, — Lord  Holt  says : 
« If  upon  a  treaty  about  the  buying  of  certain  goods,  the  buyer  should 
ask  the  seller  if  he  would  warrant  them  to  be  of  such  a  value,  and 
to  be  his  own  goods,  and  the  seller  should  warrant  them,  and  then  the 
buyer  should  demand  the  price,  and  the  seller  should  set  the  price,  and 
then  the  buyer  should  take  time  to  consider  for  two  or  three  days, 
and  then  should  come  and  give  the  seller  his  price ;  though  the  warranty 
here  was  before  the  sale,  yet  this  will  be  well,  because  the  warranty  is 
the  ground  of  the  treaty,  and  this  is  warrantizando  vendidit.  But  it  is 
otherwise,  if  the  warranty  be  after  the  sale ;  as,  if  a  man  sells  goods,  and 
afterwards  warrants  them,  such  (R.  control,  Stuart  v.  Wilkins,  Dougl.  18) 
a  warranty  is  not  good.  But,  in  the  other  case,  the  warranty  is  part  of 
the  contract/'  So,  in  Parsley  v.  Freeman,  3  T.  R.  51,  59,  Buller,  J., 
says :  "  In  1  Rolle  Abr.  95, 1.  25,  it  is  said,  if  any  servant  lease  my  land 
to  another  for  years,  reserving  a  rent  to  me,  and,  to  persuade  the  lessee  to 
accept  it,  he  promise  that  he  shall  enjoy  the  land  without  encumbrances ; 
if  the  land  be  encumbered,  &c,  the  lessee  may  have  an  action  on  the 
j-qe-i  *case  against  my  servant,  because  he  made  an  express  warranty. 
-■  Here,  then,  is  a  case  in  which  the  party  had  no  interest  what- 
ever. The  same  case  is  reported  in  Cro.  Jac.  425,(a)  but  no  notice  is 
taken  of  this  point ;  probably  because  the  reporter  thought  it  immate- 
rial whether  the  warranty  be  by  the  master  or  servant.  And,  if  the 
warranty  be  made  at  the  time  of  the  Bale,  or  before  the  sale,  and  the  sale 
is  upon  the  faith  of  the  warranty,  I  can  see  no  distinction  between  the 
cases."  That  which  took  place  between  the  parties  on  the  Sunday 
maybe  treated  as  a  conditional  contract,  which  became  absolute  when 
the  plaintiff  became  the  purchaser  of  the  horse  at  the  auction  on  the 
following  day ;  as  in  the  cases  referred  to  by  Maule,  J.,  in  The  Fish- 
mongers' Company  v.  Robertson,  5  M.  &  G.  176  (E.  C.  L.  R.  vol.  44), 
where  he  says, — "  There  is  a  large  class  of  cases;  mentioned  by  Po- 
thier,(6)  where  one  party,  A.,  promises  to  do  something,  if  another 
party,  B.,  will  do  something  else.  This  contract  is  not  binding  on  B. : 
but,  if  he  does  the  act,  then  it  becomes  binding  on  B."  It  is  every 
day's  experience  that  matter  preceding  the  actual  contract  may  be  in- 
corporated with  it ;  as  in  Syers  v.  Jonas,  2  Exch.  lll,f  where  an  esta- 
blished usage  in  the  tobacco  trade  that  all  goods  are  sold  by  sample, 
though  not  so  expressed  in  the  bought  and  sold-notes,  was  held  admis- 
sible. So,  in  Bartlett  v.  Purnell,  4  Ad.  &  E.  792  (E.  C.  L.  R.  vol.  31), 
6  N.  &  M.  299  (E.  C.  L.  R.  vol.  36),  it  was  held,  that  a  written  docu- 

(a)  Broking  v.  Cham,     And  see  Southern  v.  How,  Cro.  Jto.  468$  Pope  v.  Lowynw,  Cro. 
Jao.  630. 
(6)  Trait*  des  Obligations,  Part  II.,  Ch.  3. 
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ment,  from  which  a  particular  contract  would  in  ordinary  cases  be  im- 
plied, may  be  shown  by  parol  to  have  been  made  under  circumstances 
which  exclude  such  implication:  therefore,  where  a  party  to  whom 
money  was  due  from  the  owner  of  goods  sold  by  auction,  agreed  with 
the  owner,  before  the  auction,  that  the  goods  which  he  might  purchase 
should  *be  set  against  the  debt,  and  became  the  purchaser  of 


goods,  and  was  entered  as  such  by  the  auctioneer, — it  was  held, 


[*136 


that  he  was  not  bound  by  the  printed  conditions  of  sale,  which  specified 
that  purchasers  should  pay  a  part  of  the  price  at  the  time  of  the  sale, 
and  the  rest  on  delivery.  And  Lord  Denman  said :  "  The  jury  must 
be  taken  to  have  found  that  the  bargain  related  to  the  goods  purchased 
at  the  sale,  subject  to  the  opinion  of  the  court  whether  the  bargain 
could  be  given  in  evidence.  I  do  not  see  why  it  should  not,  as  it  took 
place  before  the  auction"  [Maulb,  J. — There  is  this  difficulty  about 
that.  Assuming  that  the  defendant  privately  warranted  his  horse  to 
the  plaintiff  before  the  sale,  a  very  serious  question  would  arise  whether 
such  a  warranty  could  be  enforced, — bon&  fide  bidders,  to  whom  the 
horse  was  not  warranted,  might  thus  be  induced  to  offer  a  higher  price, 
supposing  the  plaintiff  to  be  bidding  upon  the  same  footing  as  them- 
selves. That  sort  of  double  dealing  could  hardly  have  been  intended 
by  either  of  these  gentlemen.  Each  would,  in  effect,  be  taking  the 
chance  of  an  advantage  at  the  expense  of  third  persons.  Jervis,  C. 
J. — It  might  be  a  ground  for  setting  aside  the  sale,  as  between  the 
seller  and  a  third  person.  Crowder,  J. — Your  argument  must  have 
been  precisely  the  same,  if  Mr.  Tattersall  had,  at  the  time  of  putting 
up  the  horse,  distinctly  said, — "This  horse  is  sold  without  a  warranty."] 
Doubtless  it  must.  At  all  events,  it  was  for  the  jury  to  say  whether 
or  not  there  had  been  a  warranty :  and,  if  there  was  any  evidence  for 
them,  the  court  will  not  say  they  have  come  to  a  wrong  conclusion.  In 
Power  t;.  Barham,  4  Ad.  &  E.  473  (E.  C.  L.  R.  vol.  31),  6  N.  &  M.  62 
(E.  C.  L.  R.  vol.  36),  7  C.  &  P.  356  (E.  C.  L.  R.  vol.  32),  1  M.  &  Rob. 
507,  in  assumpsit  for  breach  of  a  warranty  of  pictures,  it  was  proved, 
amongst  other  things,  that  the  defendant,  at  the  time  of  sale,  gave  the 
purchaser  a  bill  of  parcels,  describing  the  pictures  thus, — "  Four  pic- 


tures; Views  in  *Venice:  Canaletti:  160Z."     The  judge  left  it 


[*137 


to  the  jury,  upon  this  and  the  rest  of  the  evidence,  to  say  whe- 
ther the  defendant  had  contracted  that  the  pictures  were  those  of  the 
artist  named,  or  whether  his  name  had  been  used  merely  as  matter 
of  description,  or  intimation  of  opinion.  The  jury  found  for  the  plain- 
tiff, saying  that  the  bill  of  parcels  amounted  to  a  warranty:  and  it  was 
held,  that  the  question  had  been  rightly  left  to  the  jury,  and  that  the 
verdict  could  not  be  disturbed ;  Littledale,  J.,  saying, — "  The  case  was 
rightly  left  to  the  jury,  although,  as  to  their  decision,  I  think  that  all 
the  auctioneers  in  London  would  be  alarmed  if  they  thought  that  such 
words  as  these  were  to  be  understood  as  a  warranty :"  and  Williams, 
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J., — "  The  words  in  question  might  be  a  mere  expression  of  opinion,  or 
might  amount  to  a  warranty :  it  was  for  the  jury  to  say  which  they  im- 
ported" Besides,  there  was  evidence  here,  that  the  defendant  at  a 
subsequent  period  admitted,  that  in  the  conversation  which  took  place 
on  the  day  before  the  sale,  he  had  said  enough  to  imply  a  warranty. 
[Jervis,  0.  J. — That  amounts  to  no  more  than  an  admission  that  he 
had  said  all  that  was  proved.  He  was  mistaken  in  supposing  it  to 
amount  to  a  warranty.]  With  respect  to  the  representation  having 
been  made  on  a  Sunday, — [Jervis,  C.  J. — There  is  nothing  in  that.] 

Edwin  James,  and  Lush,  who  were  to  have  argued  in  support  of  the 
rule,  were  not  called  upon. 

Jervis,  C.  J. — I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  in 
this  case  must  be  made  absolute.  No  doubt,  there  is  no  necessity  that 
the  word  "  warrant"  or  "  promise"  should  occur  in  the  bargain.  That 
was  decided  in  Gave  v.  Coleman,  3  M.  &  R.  2,  where  it  was  held  that  a 
verbal  representation  by  the  seller  to  the  buyer,  in  the  course  of  deal- 
^  ™  ing,  that  he  "  may  depend  upon  it  the  *horse  is  perfectly  quiet 
-*  and  free  from  vice,"  is  a  warranty.  Nor  is  it  necessary  that  the 
statement  or  representation  should  be  simultaneous  with  the  close  of 
the  bargain :  if  it  be  part  of  the  contract,  it  matters  not  at  what  period 
of  the  negotiation  it  is  made.  A  case  of  Bartlett  v.  Purnell,  4  Ad.  & 
E.  792  (E.  C.  L.  R.  vol.  31),  6  N.  &  M.  299  (E.  C.  L.  R.  vol.  86),  was 
cited  for  the  purpose  of  showing  that  what  was  said  by  the  defendant 
on  the  Sunday  amounted  to  a  warranty,  and  that  the  fact  of  the  subse- 
quent sale  having  taken  place  in  a  different  mode,  viz.,  by  auction,  was 
unimportant.  That  case,  however,  when  examined,  will  be  found  not 
to  establish  any  such  proposition :  it  is  true  the  parties  there  made  a 
collateral  bargain  that  the  goods  which  the  defendant  might  purchase 
should  be  set  against  a  debt  due  to  him  from  the  owner  of  the  goods. 
It  might  have  been  another  matter,  if  the  auctioneer  had  been  suing ; 
though,  possibly,  as  agent  of  both  parties,  he  would  have  been  bound 
by  the  equities  existing  between  them.  That  case,  therefore,  does  not 
establish  that  you  may  alter  the  nature  or  character  of  a  contract  by  a 
previous  bargain.  Whether,  assuming  what  was  said  in  this  case  prior 
to  the  sale,  to  have  amounted  to  a  warranty,  such  warranty  would 
under  the  circumstances  have  been  binding  between  the  parties,  I  give 
no  opinion,  because  I  think  it  is  quite  clear  that  what  passed  amounted 
to  a  representation  only,  and  not  to  a  warranty.  The  facts  were  simply 
these : — The  defendant  seeing  the  plaintiff  in  the  stable  on  the  Sunday 
prior  to  the  sale,  examining  the  horse's  legs,  said  to  him, — "  You  need 
not  examine  his  legs :  you  have  nothing  to  look  for :  I  assure  you  he  is 
perfectly  sound  in  every  respect :"  to  which  the  plaintiff  replied,  "  If 
you  say  so,  I  am  satisfied."  The  plaintiff  made  no  further  examina- 
tion; and  he  did  not  employ  a  veterinary  surgeon,  relying  upon  a 
representation  made  by  an  honourable  man.    The  defendant,  doubtless, 
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believed  the  *horse  to  be  as  he  represented  it:  no  fraud  is  im-  p^oo 
puted  to  him :  on  the  contrary,  indeed,  the  plaintiff  expressly  *- 
disclaims  it.  There  is,  consequently,  no  basis  on  which  to  rest  this 
action.  On  the  day  following,  Mr.  Tattersall  announces  that  he  is 
about  to  sell  California  without  a  warranty :  and  the  defendant  becomes 
the  purchaser.  It  seems  to  me  to  be  perfectly  clear,  that,  in  what  took 
place  between  them  on  the  Sunday,  the  defendant  did  not  mean  to  warrant 
the  horse,  but  was  merely  making  a  representation  of  that  which  he  honfi 
fide  believed  to  be  the  fact ;  and  that  the  plaintiff  so  understood  it. 
What  passed  afterwards  cannot  in  any  degree  affect  the  case  :  it  only 
amounts  to  this,  that  the  parties  thought  at  one  time  that  there  had 
been  a  warranty.     I  think  the  rule  must  be  made  absolute. 

Maule,  J. — I  also  am  of  opinion  that  the  rule  to  enter  a  nonsuit  in 
this  case  must  be  made  absolute,  the  event  in  which  the  leave  for  that 
purpose  was  reserved  haviug  arisen,  viz.  that  there  was  no  evidence 
to  go  to  the  jury  that  the  horse  was  sold  with  a  warranty.  That  there 
was  no  warranty  at  the  time  of  the  actual  sale,  is  perfectly  dear ;  for, 
it  was  shown  to  be  the  course  of  dealing  at  Tattersall's,  that  no  horse 
is  sold  with  a  warranty  unless  it  is  expressly  mentioned ;  and  this  has 
been  dealt  with  as  a  case  in  which  no  mention  of  warranty  was  made  at 
the  time  of  the  sale.  The  question,  then,  is,  whether  we  can  import  a 
warranty  of  soundness,  as  between  the  plaintiff  and  the  defendant,  from 
that  which  took  place  at  Tattersall's  on  the  day  preceding  the  auction, 
— a  conversation  pointing  towards  a  sale  of  the  horse.  It  appears  that 
the  plaintiff  and  defendant  met  at  Tattersall's  on  the  Sunday  morning ; 
and  that  the  plaintiff  knelt  down  to  examine  the  horse's  legs,  when  the 
defendant  said,  «  You  need  not  look :  I  assure  you  he  is  perfectly  sound 
in  every  respect:"  whereupon  the  *plaintiff,  desisting  from,  the  r+14ft 
inspection,  observed, — "  If  you  say  so,  I  am  perfectly  satisfied."  *- 
It  has  been  contended  on  the  part  of  the  plaintiff,  that  this  was  evi- 
dence from  which  the  jury  would  be  warranted  in  inferring  that  the 
parties  were  making  that  a  part  of  the  bargain.  But  I  do  not  think 
there  is  the  smallest  ground  upon  which  the  jury  could  infer  that-,  the 
parties  intended  or  understood  from  what  passed  upon  that  occasion 
that  the  defendant  would  be  liable  to  an  action  if  the  horse  turned  out  to 
be  unsound.  That  some  parties  may  have  thought  that  it  amounted  to  a 
warranty,  proves  only  that  they  attach  to  a  warranty  something  which 
does  not  properly  belong  to  it.  The  evidence,  properly  understood, 
and  appreciated,  amounts  to  no  more  than  this,  that  the  defendant  was 
believed  to  be  a  gentleman  of  veracity,  as  well  as  of  skill  in  horses,  and 
the  plaintiff  was  about  to  examine  the  horse  in  question,  as  persons 
who  are,  or  affect  to  be,  very  knowing  usually  perform  that  operation, 
when  the  defendant  says  to  him,  "  You  need  not  take  the  trouble  to 
examine  my  horse  to  ascertain  if  there  is  any  defect  which  may  be  seen 
or  felt :  he  is  perfectly  sound."    That  is  a  clear  representation  :  and, 

vol.  xv.— 15  K  2 
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if  it  were  made  with  intent  to  deceive,  the  defendant  would  undoubtedly 
be  liable.  That,  however,  is  not  only  not  insinuated,  but  actually  dis- 
claimed on  the  part  of  the  plaintiff,  and  I  think  very  properly.  There 
appears  to  have  been  no  more  than  an  honest  representation  that  the 
horse  in  the  defendant's  opinion,  and  so  far  as  his  knowledge  went,  was 
a  perfectly  sound  horse.  There  is  nothing  whatever  to  show  that  the 
representation  was  one  that  was  to  subject  the  defendant  to  a  liability 
to  pay  damages  in  the  event  pf  the  horse  proving  to  be  unsound, — no- 
thing to  show  that  the  defendant  meant  more  than  what  he  actually  did 
say  on  the  occasion.  The  fact  of  that  conversation  passing  between 
*1411  the  plaintiff  and  the  defendant  at  the  time  when  it  was  known  *to 
J  both  that  the  sale  was  to  take  place  by  public  competition  on 
the  following  day,  affords  to  my  mind  a  very  strong  reason  for  thinking 
that  the  defendant  could  not  have  intended  what  he  then  said  to  be  im- 
ported as  a  warranty  into  the  transaction.  If  there  be  any  ambiguity, 
that  affords  an  additional  presumption  that  that  conversation  was  not 
intended  for  a  warranty.  I  therefore  think  there  was  no  evidence  to 
go  to  the  jury,  and  consequently  that  a  nonsuit  must  be  entered,  pur- 
suant to  the  leave  reserved.  It  is  unnecessary  to  say  anything  as  to 
the  other  point  which  was  thrown  out  in  the  course  of  the  argument. 

Cresswell,  J. — The  only  question  upon  which  it  is  necessary  to 
pronounce  any  opinion  here,  is,  whether  there  was  any  evidence  of  a 
warranty  which  could  properly  be  submitted  to  the  jury.  I  am  clearly 
of  opinion  that  there  was  not.  The  only  contract  which  was  made 
between  the  parties,  was  made  on  the  Monday :  and  there  was  no  war- 
ranty given  then.  A  conversation  took  place  between  the  parties  at 
the  stable  on  the  previous  day.  Was  there  anything  there  to  show  that 
the  contract  between  the  plaintiff  and  defendant  was  to  be  different  in 
any  respect  from  that  on  which  the  horse  was  offered  to  the  rest  of  the 
public  ?  There  certainly  was  no  express  warranty.  Is  it  to  be  implied  ? 
If  the  representation  made  at  the  stable  on  the  Sunday  had  been  made 
at  the  time  of  the  sale,  so  as  to  form  part  of  the  contract,  it  might 
have  amounted  to  a  warranty.  But,  though  the  defendant  made  a 
representation  that  the  horse  was  sound,  he  did  not  thereby  mean  at 
all  to  vary  the  contract  to  be  entered  into  at  the  auction  on  the  follow- 
ing day.  When  the  defendant  afterwards  admitted  that  he  did  say 
what  amounts  to  a  warranty,  he  evidently  did  not  mean  to  admit  a 
♦1421  f°rmal  coatnwrt  of  *warranty  at  the  time  of  the  sale.  There 
J  was  no  evidence  of  actual  warranty. 

Crowder,  J. — I  am  of  the  same  opinion.  The  conversation  which 
took  place  between  the  parties  on  the  Sunday  was  a  mere  representa- 
tion, and  was  evidently  not  made  with  an  intention  to  warrant  the 
horse.  A  representation,  to  constitute  a  warranty,  must  be  shown  to 
have  been  intended  to  form  part  of  the  contract.  I  think  it  abund- 
antly clear  upon  the  evidence  that  the  matter  here  relied  on  was  not 
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understood  or  intended  as  forming  part  of  the  contract  which  might  be 
made  at  the  auction  on  the  following  day,  which  it  was  well  known  to 
both  parties  would  be  without  a  warranty.  It  was  a  mere  representa- 
tion, quite  distinct  from  any  intention  to  warrant  the  animal.  It  is 
unnecessary  to  consider  whether  a  party  may  lawfully  warrant  as  be- 
tween himself  and  a  particular  individual  under  circumstances  like 
these.  It  is  a  very  grave  question  whether  such  a  contract  could  be 
upheld  in  a  court  of  justice,  in  the  case  of  a  sale  by  auction,  where  all 
have  a  right  to  suppose  they  are  bidding  upon  equal  terms. 

Rule  absolute  for  a  nonsuit* 


No  particular  form  of  words  is  neces- 
sary to  constitute  a  warranty.  An  af- 
firmation made  absolutely,  and  not  as  a 
mere  expression  of  opinion,  and  so  un- 
derstood by  the  parties,  is  a  warranty : 
Oneida  Manufacturing  Company  v.  Law- 
rence, 4  Cowen,  440 ;  Roberts  v.  Mor- 
gan, 2  Ibid.  438 ;  Chapman  v.  March, 
19  Johns.  290;  Whitney  t;.  Sutton,  10 
Wend.  411 ;  Kinley  v.  Fitzpatrick,  4 
How.  (Mississippi),  59 ;  Morrill  v.  Wal- 
lace, 9  New  Hampshire,  111  \  M'Gregor 
v.  Penn,  9  Yerg.  74 ;  Ricks  v.  Dilla- 
hunty,  8  Porter,  133 ;  Foster  v.  Estate 
of  Caldwell,  18  Vermont,  176;  Otts  v. 
Alderson,  10  Smedes  &  Marshall,  476 ; 
Fraley  v.  Bispham,  10  Barr,  320 ;  Car- 
ley  v.  Wilkins,  6  Barb.  Sup.  Court, 
557;  Tyre  v.  Causey,  4  Harrington, 
425 ;  Humphreys  t>.  Comline,  8  Blackf. 


508;  HiUman  v.  Wilcox,  30  Maine, 
170.  Whether  a  statement  is  a  war- 
ranty or  representation  is  a  question 
for  the  jury :  Kinley  v.  Fitzpatrick,  4 
Howard  (Mississippi),  59;  Morrill  v. 
Wallace,  9  New  Hampshire,  111 ; 
Baum  v.  Stevens,  2  Iredell,  411 ;  Fog- 
gart  v.  Blackweller,  4  Ibid.  238 ;  How 
v.  Fest,  4  Blackf.  293 ;  Bradford  v. 
Bush,  10  Alabama,  386. 

A  naked  affirmation  is  not  itself  .an 
express  warranty,  nor  evidence  of  it; 
and  though  it  may,  in  connexion  with 
other  circumstances,  be  competent  to 
show  that  the  vendor  had  agreed  to  be 
responsible  for  the  truth  of  it,  yet  the 
effect  of  oral  words  in  constituting  an 
express  warranty  is  determinable,  not 
by  the  court,  but  by  the  jury :  M'Far- 
land  v.  Newman,  9  Watts,  55. 


DORRETT  and  Others  v.  SIR  H.  MEUX  and  Another.     May  27. 

A  copy  (unstamped)  of  the  Act  Book  of  the  Ecoleslastioal  Court  ifl  admissible  in  evidence  under 
the  14  A  15  Viet  o.  99,  a.  14. 

This  was  an  action  of  ejectment  by  remainder-men,  to  recover  pos- 
session of  a  public-house  and  premises,  called  the  Bine  Boar,  in  Great 
Russell  Street,  Bloomsbury. 

At  the  trial,  before  Crowder,  J.,  at  the  sittings  at  Westminster  after 
the  last  term,  in  order  to  show,  as  part  of  their  title,  that  one  Peacock 
had  by  will  conveyed  a  lease  of  the  premises  in  question  to  one  Hitch- 
ins,  *the  plaintiffs'  counsel  put  in  a  copy  of  the  Act  Book  of  the  r*™* 
Ecclesiastical  Court.  It  was  objected,  for  the  defendants,  that  L 
this  copy  was  not  admissible.     The  learned  judge,  however,  received 
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it;  and,  a  verdict  having  been  found  for  the  plaintiffs,  and  several 
points  reserved, 

Bullar  now  moved  to  enter  a  nonsuit,  or  for  a  new  trial,  contending, 
amongst  other  things,  that  the  copy  of  the  Act  Book  was  not  admissi- 
ble not  being  rendered  evidence  by  the  14  &  15  Vict.  c.  99,  the  14th 
section  of  which  enacts,  that,  "  whenever  any  book  or  other  document 
is  of  such  a  public  nature  as  to  be  admissible  in  evidence  on  its  mere 
production  from  the  proper  custody,  and  no  statute  exists  which  ren- 
ders its  contents  provable  by  means  of  a  copy,  any  copy  thereof,  or 
extract  therefrom,  shall  be  admissible  in  evidence  in  any  court  of  jus- 
tice, or  before  any  person  now  or  hereafter  having  by  law,  or  by  con- 
sent of  parties,  authority  to  hear,  receive,  and  examine  evidence, 
provided  it  be  proved  to  be  an  examined  copy  or  extract,  or  provided 
it  purport  to  be  signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  is  intrusted ;  and  which  officer  is 
hereby  required  to  furnish  such  certified  copy  or  extract  to  any  person 
applying  at  a  reasonable  time  for  the  same,  upon  payment  of  a  reason- 
able sum  for  the  same,  not  exceeding  id.  for  every  folio  of  ninety 
words."  The  copy  of  the  Act  Book  was  no  proof  of  the  will.  [Cress- 
well,  J. — The  plaintiffs  were  not  seeking  to  prove  the  will ;  but  merely 
to  prove  that  a  certain  person  was  the  executor  named  in  the  will.] 
The  book  itself  might  be  good  evidence  for  that  purpose,  but  not  a 
copy.  [Jervis,  C.  J. — Is  not  the  Act  Book  a  "  book  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody  V  Growder,  J. — The  document  offered  was  an  "  exa- 
++am-\  m*n*d>  *copy."  Jervis,  C.  J. — It  was  clearly  admissible  under 
•*  the  act.]  The  Act  Book  itself  is  but  a  copy ;  and  the  best  copy 
is  the  only  evidence.  [Jervis,  C.  J. — There  is  no  such  thing  as  a  best 
copy.]  No  evidence  was  offered  to  excuse  the  absence  of  the  probate. 
[Maule,  J. — If  the  Act  Book  itself  would  be  evidence,  the  examined 
copy  would  also  be  so  under  the  statute.]  If  these  copies  are  to  be 
received  as  evidence,  the  revenue  will  be  defrauded.  [Maule,  J. — 
Some  such  argument  was  urged  in  Slatterie  v.  Pooley,  6  M.  &  W.  664.  f 
Be  it  so.]     It  is  submitted  that  this  is  not  the  best  evidence. 

Jervis,  G.  J. — I  think  there  is  no  ground  for  a  rule.  It  is  admitted, 
that,  before  the  passing  of  the  14  &  15  Vict.  c.  99,  the  Act  Book 
would  be  admissible  evidence  to  prove  what  was  here  required  :  and 
the  14th  section  says,  that,  whenever  any  book  or  other  document  is 
of  such  a  public  nature  as  to  be  admissible  in  evidence  on  its  mere 
production  from  the  proper  custody,  and  no  statute  exists  which  ren- 
ders its  contents  provable  by  means  of  a  copy,  any  copy  thereof,  or 
extract  therefrom,  shall  be  admissible  in  evidence  in  any  court  of  jus- 
tice, &c,  provided  it  be  proved  to  be  an  examined  copy  or  extract,  and 
purport  to  be  duly  certified  as  such.    There  is  nothing  in  the  objection. 

The  rest  of  the  court  concurring,  Rule  refused. 
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♦BUCKLAND  v.  JOHNSON.    June  7.  [*14o 

To  a  count  for  money  had  and  received,  the  defendant  pleaded,  that  the  "  said  debt  for  money 
received  became  due  from,  and  was  contracted  by,  the  defendant  jointly  with  A.,  and  not  by 
the  defendant  alone,  nor  by  the  two  jointly  and  severally,  but  only  jointly ;"  that,  after  the 
accruing  of  the  causes  of  action  in  the  count  mentioned,  the  plaintiff  Bued  A.  for  money  had 
and  received  and  in  trover,  and  recovered  a  judgment  against  him  for  1001.  and  costs ;  and 
that  the  causes  of  action  in  respect  of  which  the  plaintiff  so  recovered  that  judgment  against 
A.  included  all  the  eaueee  of  action  to  which  that  plea  toae  pleaded. 

It  appeared  in  evidenoe,  that  the  defondant  and  A.  had  wrongfully  converted  the  goods  of  the 
plaintiff,  by  selling  them ;  that  the  proceeds  of  the  sale  (1502.)  were  received  by  the  defendant 
alone  ;  and  that  the  plaintiff  had  sued  A.,  and  recovered  a  verdict  for  100i.,  as  the  value  of  the 
goods  so  converted;  but  that,  in  consequence  of  A.'s  insolvency,  he  had  obtained  no  satis- 
faction. 

Upon  its  being  objected,  at  the  trial  of  this  action,  that  these  facts  did  not  sustain  the  plea,  the 
judge  allowed  the  defendant  to  amend  by  substituting  for  the  words  above  in  inverted  commas, 
the  following,  "  the  said  money  was  money  received  for  and  as  being  the  proceeds  of  the  sale 
of  the  goods  in  the  last  count  and  hereinafter  mentioned :" — 

Held, — that  the  amendment  was  properly  allowed,  though  the  judge  imposed  no  terms  on  the 
defendant, — and  that  the  amended  plea  afforded  a  complete  answer  to  the  claim  of  the  plaintiff 
in  this  action. 

Semble, — per  Jervis,  C.  J., — that  a  judgment  in  trover  vests  the  property  in  the  goods  in  the 
defendant,  from  the  time  of  the  conversion. 

The  plaintiff  declared  for  money  had  and  received,  goods  sold  and 
delivered,  and  money  found  due  upon  an  account  stated,  and  also 
"for  that  the  defendant  converted  to  his  own  use,  and  wrongfully 
deprived  the  plaintiff  of  the  use  and  possession  of,  the  plaintiff's 
goods." 

The  defendant  pleaded, — first,  except  as  to  the  last  count,  never 
indebted. 

Secondly,  as  to  the  last  count,  not  guilty. 

Thirdly,  as  to  the  last  count,  that  the  goods,  moneys,  and  bank-notes 
therein  mentioned  were  not,  nor  was  any  or  either  of  them,  or  any  part 
thereof,  the  plaintiff's. 

Fourthly, — as  to  so  much  of  the  declaration  as  related  to  money  pay- 
able for  money  received  by  the  defendant  to  the  plaintiff's  use,  and  to 
the  said  household  furniture,  glass,  linen,  china,  books,  and  plate, — 
that  the  said  [money  was  money  received  for,  and  as,  and  being  the 
proceeds  of  the  sale  of  the  goods  in  the  last  count  and  "herein-  r*14fi 
after  mentioned(a)],  and  that  the  grievances  in  the  last  count  L 
mentioned,  so  far  as  they  related  to  the  said  household  furniture,  glass, 
linen,  china,  books,  and  plate,  were  committed  by  the  defendant  and 
the  said  Thomas  Barber  Johnson  jointly,  and  not  by  the  defendant 
alone,  which  said  Thomas  Barber  Johnson,  at  and  from  the  time  of  the 
accruing  of  the  causes  of  action  to  which  this  plea  was  pleaded,  until 
and  at  the  time  of  the  recovery  of  the  judgment  thereinafter  mentioned, 
was  with  the  defendant  jointly  liable  to  the  plaintiff  for  the  said  causes 

(a)  The  words  within  brackets  were  inserted,  by  way  of  amendment,  in  substitution  of  the 
following : — "  debt  for  money  reoeived  became  duo  from,  and  was  contracted  by,  tho  defendant 
jointly  with  Thomas  Barber  Johnson,  and  not  by  the  defendant  alone,  nor  by  tho  two  jointly 
and  severally,  but  only  jointly." 
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of  action :  Tfrat,  after  the  accruing  of  the  causes  of  action  to  which 
that  plea  was  pleaded,  and  before  that  action,  the  now  plaintiff  com- 
menced, in  the  court  of  our  lady  the  Queen  before  Her  justices  at  West- 
minster, commonly  called  the  Court  of  Common  Pleas  at  Westminster, 
an  action  at  law  against  the  said  Thomas  Barber  Johnson,  and  by  his 
declaration  in  that  action  the  now  plaintiff  declared,  and  said,  amongst 
other  things,  that  he  sued  the  said  Thomas  Barber  Johnson  for  money 
payable  by  the  said  Thomas  Barber  Johnson  to  the  plaintiff  for  money 
received  by  the  said  Thomas  Barber  Johnson  to  the  plaintiff's  use ;  and 
for  that  the  said  Thomas  Barber  Johnson  converted  to  his  own  use, 
and  wrongfully  deprived  the  plaintiff  of  the  use  and  possession  of  the 
plaintiff's  goods,  that  is  to  say,  household  furniture,  household  utensils, 
books,  and  pictures ;  and  the  plaintiff  by  his  said  declaration  in  that  ac- 
tion claimed  5001. :  That  such  proceedings  were  thereupon  had  in  the 
said  court  in  that  action,  that  afterwards,  and  before  this  action,  the 
*1  J.71  pk^tiff  recovered  against  the  *said  Thomas  Barber  Johnson,  for 
-*  and  in  respect  of,  amongst  other  things,  his  said  claim  for  money 
payable  to  him  by  the  said  Thomas  Barber  Johnson,  and  for  the  said  con- 
version to  the  Thomas  Barber  Johnson's  own  use,  and  the  said  wrongful 
deprivation  of  the  plaintiff  of  the  use  and  possession  of  the  said  house- 
hold furniture,  household  utensils,  and  books  by  the  said  Thomas  Barber 
Johnson,  the  sum  of  1002.,  with  136/.  for  costs  of  suit :  That  the  said 
household  furniture,  household  utensils,  and  books  in  the  declaration  in 
the  said  other  action  mentioned  as  aforesaid,  were  and  are  the  same 
identical  goods  as  the  said  goods  which  in  the  declaration  in  this  action 
were  described  as  household  furniture,  glass,  linen,  china,  books,  and 
plate ;  and  that  the  conversion  and  deprivation  thereof,  whereof  the 
plaintiff  in  the  said  other  action  complained  as  aforesaid,  was  and  is  the 
same  as  the  conversion  and  deprivation  thereof  whereof  in  this  action 
he  had  in  his  declaration  complained,  and  to  which  this  plea  was  pleaded  ; 
and  that  the  said  claim  in  the  said  other  action  in  respect  of  money 
payable  for  money  received,  included  the  plaintiff's  said  claim  in  this 
action  for  money  payable  for  money  received,  and  to  which  the  plea 
was  pleaded :  And  that  the  causes  of  action  whereof  the  plaintiff  in 
his  declaration  in  the  other  action  so  complained  as  aforesaid,  and 
in  respect  of  which,  amongst  other  things,  he  so  as  aforesaid  recovered 
the  said  judgment,  included  all  the  causes  of  action  to  which  this 
plea  was  pleaded, — which  judgment  remained  on  record  in  the  said 
court. 

Fifth  plea,  as  to  the  last  count  so  far  as  it  related  to  the  moneys 
and  bank-notes,  that  the  defendant,  so  as  in  the  last  count  mentioned 
converted  to  his  own  use,  and  wrongfully  deprived  the  plaintiff  of  the 
use  and  possession  of  the  said  moneys  and  bank-notes,  not  alone,  but 
jointly  with  the  said  Thomas  Barber  Johnson,  and  in  such  way  as  that 
*148T  ^e  an(*  fc^e  sa^  Thomas  Barber  *  Johnson  thereby  became,  at 
-*  the  election  of  the  plaintiff,  to  be  treated  as  and  converted  into 
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joint-debtors  to  the  said  plaintiff,  to  the  amount  of  the  said  moneys 
and  bank-notes,  as  for  money  received  by  them  to  the  use  of  the  plain* 
tiff,  if  the  plaintiff  should  elect  to  waive  the  said  tort  in  respect  of  the 
said  moneys  and  bank-notes,  and  should  waive  the  same :  That,  after- 
wards, and  before  this  action,  the  plaintiff  did  elect  to  waive,  and  in 
pursuance  of  such  election,  did  waive,  the  said  tort ;  whereupon  and 
whereby  the  defendant  and  the  said  Thomas  Barber  Johnson  became, 
to  the  amount  of  the  said  moneys  and  bank-notes,  joint-debtors  to  the 
plaintiff  for  money  received  by  them  to  his  use,  and  thereupon,  before 
this  action,  the  plaintiff  commenced  in  the  said  Court  of  Common  Pleas 
the  said  other  action  in  the  next  preceding  plea  mentioned,  and  therein 
declared  as  in  that  plea  mentioned,  and  before  this  action  recovered  the 
judgment  in  the  next  preceding  plea  mentioned:  And  that  the  said 
claim  in  the  said  other  action  for  money  payable  for  money  received, 
included  all  the  plaintiffs  claim  for  the  said  debt  for  money  received  in 
which  the  defendant  and  the  said  Thomas  Barber  Johnson  became 
jointly  indebted  to  the  plaintiff  by  reason  of  the  waiver  of  the  said  tort 
as  aforesaid, — which  judgment  remained  on  record  in  the  said  court. 

The  plaintiff  replied  taking  issue  upon  the  first,  second,  and  third 
pleas,  and  to  the  fourth  and  fifth  replied  nul  tiel  record. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  West- 
minster in  this  term.  The  facts  which  appeared  in  evidence  were  as 
follows : — 

The  plaintiff  had  advanced  money  to  the  amount  of  2492.  to  one 
Midgeley,  and  on  the  29th  of  May,  1852,  to  secure  those  advances, 
Midgeley  executed  to  him  a  bill  of  sale  of  his  household  furniture. 
Midgeley  afterwards  made  a  second  bill  of  sale  of  the  sam6  goods  to  one 
♦Perkins,  to  whom  he  was  indebted  to  the  amount  of  1482.  Per-  r+*AQ 
kins,  having  seized  the  goods  under  his  bill  of  sale,  employed  the  ■- 
defendant,  who  was  an  auctioneer,  to  sell  them. 

It  appeared  that  there  were  two  Johnsons, — William  Johnson,  the 
father,  and  Thomas  Barber  Johnson,  the  son, — but  it  did  not  distinctly 
appear  whether  they  carried  on  business  in  partnership,  or  whether  the 
son  acted  as  the  agent  or  servant  of  his  father. 

The  goods  were  sold  by  Thomas  Barber  Johnson ;  but  the  father, 
William  Johnson,  the  now  defendant,  was  in  the  auction-room  while 
the  sale  was  going  on,  and  he  received  the  proceeds,  amounting  to  1502., 
and,  notwithstanding  a  notice  from  the  plaintiff  not  to  part  with  the 
money,  paid  with  it  Parker's  demand  of  1482.  The  plaintiff,  not  then 
knowing  that  the  now  defendant  had  received  the  money,  sued  Thomas 
Barber  Johnson  for  money  had  and  received,  and  for  the  conversion, 
and  obtained  a  verdict  and  judgment  against  him  for  1002.  and  1362. 
costs :  but  the  suit  produced  no  fruits,  Thomas  Barber  Johnson  having 
taken  the  benefit  of  the  insolvent  debtor's  act,  and  therefore  this  action 
was  brought  against  William  Johnson,  the  father. 

On  the  part  of  the  plaintiff,  it  was  objected  that  the  facts  proved  did 
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not  sustain  the  fourth  plea,  the  money  having  been  received  by  the  now 
defendant  only,  and  not  by  the  father  and  son  jointly ;  and  that  the 
plaintiff  was  at  all  events  entitled  to  recover  upon  the  count  for  money 
had  and  received,  notwithstanding  there  might  have  been  a  conversion 
by  the  two. 

The  learned  judge  inclining  to  think  this  argument  well  founded,  the 
defendant's  counsel  asked  leave  to  abandon  the  plea,  and  plead  de  novo. 
The  learned  judge  having  declined  to  allow  this,  he  was  then  asked  to 
permit  the  plea  to  be  amended,  by  striking  out  the  words  "  the  said 
^  -rtl  debt  for  money  received  became  due  *from,  and  was  contracted 
-*  by,  the  defendant  jointly  with  Thomas  Barber  Johnson,  and  not 
by  the  defendant  alone,  nor  by  the  two  jointly  and  severally,  but  only 
jointly,"  and  substituting  for  them  the  following, — « the  said  money 
was  money  received  for  and  as  being  the  proceeds  of  the  sale  of  the 
goods  in  the  last  count  and  hereinafter  mentioned/' 

It  was  then  insisted  by  the  defendant's  counsel,  that  the  recovery  in 
the  action  against  Thomas  Barber  Johnson  was  a  bar  to  an  action 
against  the  now  defendant  either  for  the  conversion  of  the  same  goods, 
or  for  the  recovery  of  the  proceeds  thereof. 

The  learned  judge  left  the  case  to  the  jury,  who  found  that  the  plea 
as  amended  was  proved ;  and  accordingly  his  lordship  directed  a  ver- 
dict to  be  entered  for  the  defendant,  reserving  leave  to  the  plaintiff  to 
enter  a  verdict  for  148Z.  15*.,  if  the  court  should  be  of  opinion  that 
the  amendment  was  improperly  allowed,  or  the  plea  as  amended  afford- 
ed no  defence ;  and  the  court  to  say,  if  they  thought  the  amendment 
ought  to  have  been  made,  what  terms,  if  any,  should  have  been  im- 
posed. 

Byles,  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  rule  nisi  ac- 
cordingly. [Maulb,  J. — The  plaintiff  has  already  sued  Thomas  Bar- 
ber Johnson,  and  recovered  a  judgment  against  him  for  the  wrongful 
conversion  of  the  goods  in  question.  It  appears,  therefore,  upon  record 
that  the  goods  were  wrongfully  converted.  The  plaintiff  now  says  that 
the  goods  were  not  wrongfully  converted,  but  were  sold  with  his  con- 
sent and  authority.  The  defendant  answers, — "No:  you  cannot  be 
permitted  now  to  say  that ;  for,  it  is  agreed  and  settled  between  us  that 
it  wa%  a  wrongful  conversion."  Suppose,  after  the  recovery  in  the 
action  against  Thomas  Barber  Johnson,  the  money,  the  proceeds  of  the 
sale,  had  been  received  by  him,  could  the  plaintiff  have  brought  another 
#1--^  action  *against  him,  for  money  had  and  received?]  Probably 
-*  not.  [Maule,  J. — Then,  how  can  he  maintain  such  an  action 
against  the  now  defendant  ?]  That  presents  a  totally  different  ques- 
tion. The  now  defendant  is  no  party  to  the  record  in  the  former 
action. 

A  rule  nisi  having  been  granted, 

Lush  now  showed  cause. — The  amendment  was  properly  made.     It 
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had  been  supposed,  that,  as  both  father  and  son  were  present  and  acting 
in  the  sale  of  the  goods,  both  had  received  the  money ;  but,  as  it  turned 
out  upon  the  evidence  given  at  the  trial  that,  though  both  acted  in  the 
sale,  the  proceeds  were  received  by  the  father  only,  the  amendment  was 
asked  for,  in  order  to  make  the  plea  fit  the  facts  as  proved.  The 
amendment  did  not  in  any  degree  vary  the  issue  the  parties  went  down 
to  try.  [Maule,  J. — The  conversion  consisted  of  a  sale  by  the  two. 
Suppose  two  persons  jointly  sell  goods  to  a  third,  and  the  buyer  pays 
the  price  to  one  of  them,  is  not  that  a  payment  to  both  ?]  It  is  sub- 
mitted that  it  is.  The  amendment  did  not  really  alter  the  matter  in 
contest  between  the  parties ;  and  it  clearly  was  within  the  competence 
of  the  learned  judge. 

Then,  it  is  said  that  the  plea  is  a  bad  one,  as  amended.  It  is  per- 
fectly clear  that  a  party  having  a  right  of  action  for  a  conversion,  may 
waive  the  tort,  and  sue  for  money  had  and  received ;  but,  if  he  recovers 
in  an  action  for  money  had  and  received,  such  recovery  would  be  a  bar 
to  an  action  of  trover  against  the  same  or  another  defendant ;  and  vice 
versS.  It  is  also  clear,  that,  where  there  are  two  joint  tort-feasors,  a 
judgment  recovered  against  one  of  them  may  be  set  up  as  a  bar  to  an 
action  against  the  other.  There  are  distinct  authorities  in  support  of 
both  these  propositions.  In  Brown  v.  Wootton,  Cro.  Jac.  73,  in  trover 
for  plate,  the  defendant  pleaded,  that  the  plaintiff  had  brought  an  ac- 
tion for  the  *same  goods  against  J.  S.,  supposing  the  conver-  ~^  -~ 
sun  to  have  been  by  him,  and  that  he  had  recovered  judgment  *- 
against  J.  S.,  and  taken  him  in  execution, — averring  that  the  second 
action  was  for  the  same  goods,  and  for  the  same  trover  and  conversion. 
Upon  demurrer,  it  was  objected  that  the  plea  was  bad,  being  pleaded 
without  satisfaction ;  and  the  case  was  put  of  "  debt  against  two  by 
several  praecipes  upon  obligation,  judgment  and  execution  against  one 
is  no  plea  for  the  other,  without  satisfaction ;  and  execution  of  the 
body  is  no  satisfaction."  But  the  court  held  the  plea  to  be  good :  "for, 
the  cause  of  action  being  against  divers,  for  which  damages  uncertain 
are  recoverable,  and  the  plaintiff  having  judgment  against  one  person 
for  damages  certain,  that  which  was  uncertain  before  is  reduced  in  rem 
judicatam,  and  to  certainty ;  which  takes  away  the  action  against  the 
others :  and  therefore  Popham  said,  if  one  hath  judgment  to  recover 
in  trespass  against  one,  and  damages  are  certain,  although  he  be  not 
satisfied,  yet  he  shall  not  have  a  new  action  for  this  trespass.  By  the 
same  reason,  %  contrct,  if  one  hath  cause  of  action  against  two,  and 
obtain  judgment  against  one,  he  shall  not  have  remedy  against  the 
other;  and  the  alleging  that  he  hath  the  one  in  execution  for  this 
cause,  is  not  an  answer  to  the  purpose:  and  the  difference  betwixt 
this  case  and  the  case  of  debt  upon  an  obligation  against  two,  is,  be- 
cause there  every  of  them  is  chargeable,  and  liable  to  the  entire  debt ; 
and  therefore  a  recovery  against  one  is  no  bar  against  the  other, 

vol.  xv. — 16  L 
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until  satisfaction.  Fenner  said  that,  in  case  of  trespass,  after  the 
judgment  given,  the  property  of  the  goods  is  changed,  so  as  he  may 
not  seize  them  again."  That  shows  that  a  second  action  of  trover  can- 
not be  maintained.  In  Kitchen  v.  Campbell,  3  Wils.  304,  2  Sir  W. 
Bla.  827,  the  court,  in  giving  judgment,  says, — "  We  tore  of  opinion  that 
the  plaintiffs,  having  brought  trover  in  this  court  in  Michaelmas  Term, 
*1 5T1  **^9,  against  the  sheriff  of  Surrey  and  the  now  defendant,  to 

-J  recover  the  value  of  the  goods  of  the  bankrupt  taken  in  execu- 
tion (which  action  well  laid),  have  made  their  election  ;  and,  there  being 
a  verdict  and  judgment  upon  record  in  that  action  against  the  plaintiffs, 
they  are  barred  for  ever  from  having  the  present  or  any  other  action : 
for,  you  shall  not  bring  the  same  cause  of  action  twice  to  a  final  deter- 
mination :  Nemo  debet  bis  vexari :  upon  .this  we  found  our  judgment." 
[Crbsswell,  J. — A  recovery  in  trover  would  be  no  answer  to  an  action 
for  goods  sold  and  delivered.]  No :  but  it  would  be  to  money  had  and 
received.  The  plaintiff  might  have  sued  both  father  and  son  in  the 
former  action.  [Maule,  J. — Does  it  operate  as  an  estoppel  ?]  No  :  it 
is  recovery, — satisfaction.  Even  in  matter  of  debt,  a  judgment  re- 
covered in  an  action  against  one  joint-debtor,  is  a  bar  to  an  action 
against  the  other.  This  was  decided  in  King  v.  Hoare,  13  M.  &  W. 
494. f  Parke,  B.,  in  giving  the  judgment  of  the  court,  there  says, — 
"  It  is  remarkable  that  this  question  should  never  have  been  actually 
decided  in  the  courts  of  this  country.  There  have  been,  apparently, 
conflicting  dicta  upon  it.  Lord  Tenterden,  in  the  case  of  Walters  v. 
Smith,  2  B.  &  Ad.  892  (E.  C.  L.  B.  vol.  22),  is  reported  to  have  said 
that  a  mere  judgment  against  one  would  not  be  a  defence  for  another. 
My  Brother  Maule  stated,  in  that  of  Bell  v.  Banks,  3  M.  &  G.  267 
(E.  C.  L.  R.  vol.  42),  3  Scott,  N.  R.  497,  that  a  security  by  one  of  two 
joint-debtors  would  merge  the  remedy  against  both.  In  the  case 
of  Lechmere  v.  Fletcher,  1  C.  &  M.  634,f  Bayley,  B.,  strongly  inci- 
mates  the  opinion  of  the  Court  of  Exchequer,  that  the  judgment 
against  the  one  was  a  bar  for  both  of  two  joint-debtors;  though 
the  point  was  not  actually  ruled,  as  the  case  did  not  require  it.  In  the 
absence  of  any  positive  authority  upon  the  precise  question,  we  must 
decide  it  upon  principle,  and  by  analogy  to  other  authorities ;  and  we 
*1  *U1  ^ee*  no  difficulty  in  coming  to  the  conclusion  that  the  '"plea  is 

J  good.  If  there  be  a  breach  of  contract,  or  wrong  done,  or  any 
other  cause  of  action  by  one  against  another,  and  judgment  be  recovered 
in  a  court  of  record,  the  judgment  is  a  bar  to  the  original  cause  of  ac- 
tion, because  it  is  thereby  reduced  to  a  certainty,  and  the  object  of  the 
suit  attained,  so  far  as  it  can  be  at  that  stage ;  and  it  would  be  useless 
and  vexatious  to  subject  the  defendant  to  another  suit  for  the  purpose 
of  obtaining  the  same  result.  Hence  the  legal  maxim  <  transit  in  rem 
judicatam,' — the  cause  of  action  is  changed  into  matter  of  record, 
which  is  of  a  higher  nature,  and  the  inferior  remedy  is  merged  in  the 
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higher.  This  appears  to  be  equally  true  where  there  is  but  one  cause 
of  action,  whether  it  be  against  a  single  person  or  many.  The  judg- 
ment of  a  court  of  record  changes  the  nature  of  that  cause  of  action, 
and  prevents  its  being  the  subject  of  another  suit,  and  the  cause  of  ac- 
tion, being  single,  cannot  afterwards  be  divided  into  two.  Thus,  it  has 
been  held,  that,  if  two  commit  a  joint  tort,  the  judgment  against  one 
is,  of  itself,  without  execution,  a  sufficient  bar  to  an  action  against  the 
other  for  the  same  cause :  Brown  v.  Wootton.  And,  though,  in  the  re- 
port in  Yelverton,  expressions  are  used  which  at  first  sight  appear  to 
make  a  distinction  between  actions  for  unliquidated  damages  and  debts, 
yet,  upon  a  comparison  of  all  the  reports,(a)  it  seems  clear  that  the 
true  ground  of  the  decision  was  not  the  circumstance  of  the  damages 
being  unliquidated.     Chief  Justice  Popham  states  the  true  ground." 

At  all  events,  the  amendment  was  one  which  might  properly  be  made 
under  the  15  &  16  Vict.  c.  75,  s.  222 :  and  as  it  in  no  degree  varied 
the  issue  the  parties  went  down  to  try,  there  was  no  reason  for  impos- 
ing terms. 

*  Hawkins  and  Finlason,  in  support  of  the  rule. — The  original  r#-.. 
and  the  amended  plea  clearly  do  not  present  the  same  defence.  *- 
The  proof  failed  because  the  money  was  not  received  by  Thomas  Barber 
Johnson,  but  by  the  now  defendant.  [Jervis,  C.  J. — You  knew  that 
all  along,  and  therefore  could  not  be  taken  by  surprise.]  We  might  have 
demurred  to  the  amended  plea.  [Maule,  J. — Probably  you  would  have 
asked  to  have  been  allowed  to  plead  and  demur.  Cresswell,  J. — 
The  substance  of  the  plea  as  it  now  stands,  is,  that  the  plaintiff  recovered 
against  the  son  in  trover  for  the  conversion  of  the  same  goods,  and 
therefore  he  cannot  recover  against  the  father  in  an  action  for  the  pro- 
ceeds. The  original  plea  set  up  two  defences, — a  joint  conversion  by 
the  two,  and  a  receipt  of  the  money  by  the  two.  In  the  amended  plea, 
the  defendant  abandons  the  joint  receipt  of  the  money, — an  allegation 
of  a  fact  which  he  could  not  prove.]  The  plea  as  it  now  stands  was 
not  sustained  by  the  evidence.  [Lush. — That  point  was  not  reserved : 
it  was  taken  for  granted  that  the  plea  as  amended  was  proved. 
Jervis,  C.  J. — No  question  was  put  to  the  jury.  My  Brother 
Williams  reports,  that,  the  amendment  being  made,  my  Brother  Byles 
withdrew.] 

The  plea  is  clearly  bad  as  it  now  stands.  It  nowhere  appears  on 
the  face  of  it  that  the  conversion  in  respect  of  which  the  plaintiff 
recovered  against  Thomas  Barber  Johnson,  was  a  conversion  by  sale  of 
the  goods,  so  as  to  connect  the  receipt  of  the  money  now  sought  to  be 
recovered  with  that  conversion.  It  alleges  that  "  the  money  in  ques- 
tion was  money  received  for  and  as  and  being  the  proceeds  of  the  sale 
of  the  goods  in  the  last  count  and  thereinafter  mentioned."  The 
defendant  was  bound  to  show  in  his  plea  that  the  sale  of  the  goods  was 

(a)  See  Yelrerton,  67,  F.  Moore,  762. 
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the  conversion  complained  of.  He  goes  on  to  allege  that  the  grievances 
in  the  last  count  mentioned,  so  far  as  they  relate  to  the  said  household 
*"Kfil  g00(*s>  &c'9  were  committed  *by  the  defendant  and  the   said 

■*  Thomas  Barber  Johnson,  jointly,  and  not  "  by  the  defendant 
alone," — not  saying  in  what  respect, — "and  that,  after  the  accruing 
of  the  causes  of  action  to  which  this  plea  is  pleaded,  and  before  this 
action,  the  now  plaintiff  commenced  an  action  against  Thomas  Barber 
Johnson"  for  money  had  and  received,  and  for  a  wrongful  conversion 
of  the  plaintiff's  goods,  and  recovered  for  and  in  respect  of  his  claim 
for  money  payable  to  him  by  Thomas  Barber  Johnson,  and  for  the  said 
conversion,  100Z.,  and  costs :  and  then  the  plea  concludes  with  an  aver- 
ment that  the  goods  mentioned  in  the  declaration  in  each  action  were  the 
same,  and  the  causes  of  action  the  same.  It  is  not  alleged  that  the  money 
received  by  the  defendant  was  the  proceeds  of  the  conversion  of  these 
very  goods.  [Crowdbr,  J. — Can  anybody  doubt  that  the  sale  was  the 
conversion?  Jervis,  C.  J. — If  this  objection  had  been  presented  at 
the  trial,  it  would,  if  there  be  anything  in  it,  have  been  obviated  at 
once.  The  judgment  in  trover  changes  the  property.]  Not  the  judg- 
ment alone,  but  the  judgment  and  satisfaction :  Cooper  v.  Shepherd,  3 
C.  B.  266.  [Jervis,  C.  J. — There  it  happened  that  the  money  had 
been  paid.]  The  present  case  is  clearly  distinguishable  from  Brown  v. 
Wootton,  atyi  also  from  King  t>.  Hoare.  Brown  v.  Wootton  is  an 
authority  merely  for  this, — that  if  there  be  one  joint  cause  of  action  only 
against  two  persons,  a  judgment  obtained  against  one  of  them  is  a  bar 
to  a  recovery  against  the  other  in  a  second  action  for  the  same  cause : 
and  the  reason  given,  is,  because  "  the  cause  of  action  being  against 
divers,  for  which  damages  uncertain  are  recoverable,  and  the  plaintiff 
having  judgment  against  one  person  for  damages  certain,  that  which 
was  uncertain  before  is  reduced  in  rem  judicatam,  to  a  certainty,  which 
takes  away  the  action  against  the  others :"  and  therefore  it  is  that  Pop- 
ham,  C.  J.,  says,  that,  "  if  one  hath  cause  of  action  against  two,  and 
*1  VH  *0bt*in  judgment  against  one,  he  shall  not  have  remedy  against 

■*  the  other."  But,  in  the  present  case  there  are  two  distinct  and 
separate  causes  of  agtion :  the  evidence  would  necessarily  be  essentially 
different ;  and  the  damages  might  be  different.  Besides,  the  plea  is  in 
confession  and  avoidance,  and  there  is  an  admission  of  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiff.  [Maule,  J. — The 
plaintiff  has  made  the  goods  the  goods  of  Thomas  Barber  Johnson  by 
the  recovery.]  Cooper  v.  Shepherd  is  an  authority  to  the  contrary, 
[Jervis,  C.  J. — Adams  v.  Broughton,  Andrews,  18,  2  Stra.  1078,(a) 
seems  to  be  a  very  distinct  authority  to  show  that  the  property  is 

(a)  "  Lou  home  ad  Mens  come  an  trespassor,  et  ceatuy  a  que  le  trespas  est  fait  recover  damages 
par  les  biens,  cest  amends  en  damages  done  a  le  trespasaor  droit  a  lcs  biens,  et  en  action  de 
detinue  pur  ceux  biens  il  serra  a  luy  bone  title  a  les  biens  per  cest  recoverie,"  Per  Frowike,  J* 
Keilwey,  58  b. 
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changed  by  the  recovery  in  the  former  action.     There,  the  plaintiff  had 
brought  trover  against  one  Mason,  wherein  he  obtained  judgment  by 
default,  and  afterwards  had  final  judgment ;  whereupon  a  writ  of  error 
was   brought.     He   then  brought   another   action   of  trover   against 
Broughton,  for  the  same  goods  for  which  the  first  action  was  brought 
against  Mason.     Strange  moved,  on  an  affidavit  that  the  goods  con- 
verted amounted  to  more  than  10Z.,  that  the  defendant  might  be  held 
to  special  bail,  and  he  urged,  in  answer  to  an  objection  made  by  Page, 
J.,  that,  by  a  judgment  obtained  by  the  plaintiff  in  trover,  the  goods 
are  become  the  defendant's, — that  a  special  property  only  is  thereby 
vested  in  him ;  and,  in  the  present  case,  it  is  evidence  only  of  a  property 
as  between  the  plaintiff  and  Mason,  but  not  as  between  the  present  parties. 
But  the  court  said :  "  The  property  of  the  goods  is  entirely  altered  by 
the  judgment  obtained  against  Mason;  and  *the  damages  re-  r^^ 
covered  in  the  first  action  are  the  price  thereof;  so  that  he  hath  *• 
now  the  same  property  therein  as  the  original  plaintiff  had ;  and  this 
against  all  the  world."     And  therefore  the  motion  was  denied.     You 
have  a  higher  remedy, — on  the  judgment ;  as  is  put  by  my  Brother 
Parke,  in  King  v.  Hoare,  13  M.  &  W.  494.f]     That  might  be  so,  if 
trover  had  been  brought  against  both.      But  the  cause  of  action  in 
respect  of  which  the  plaintiff  has  recovered  a  judgment  against  Thomas 
Barber  Johnson,  is  separate  and  distinct  from  the  cause  of  action  now 
sought  to  be  enforced  against  the  present  defendant.     The  recovery 
against  Thomas  Barber  Johnson  was  less  by  502.  than  the  value  proved 
in  the  present  action :  the  plaintiff  is,  at  all  events,  entitled  to  the 
difference.    [Maulb,  J. — Recovery  is  universal.    We  must  assume  that 
the  verdict  in  the  first  action  was  given  for  the  full  value  of  the  goods 
converted.    Jervis,  C.  J.,  referred  to  Lacon  v.  Barnard,  Cro.  Car.  35, 
where  it  was  held,  by  Hutton,  Harvey,  and  Croke,  that  recovery  in 
trespass  for  taking  and  driving  away  a  flock  of  (eighty-nine)  sheep,  and 
small  damages  (2d.)  given,  was  no  bar  to  trover  for  the  same  sheep,  if 
the  plaintiff  reply  that  the  recovery  was  only  for  the  taking,  and  not 
for  the  value, — Yelverton,  however,  holding,  that,  "  because  the  action 
of  trespass  is  cepit  et  abduxit,  therefore  it  includes  that  the  defendant 
had  them,  and  ousted  the  plaintiff  of  the  possession :  and,  although  the 
damages  be  small,  it  shall  be  intended  to  be  given  for  the  sheep ;  and, 
if  so,  then  he  cannot  have  an  action  for  converting  them  afterwards."] 
That  shows  that  the  plaintiff  should  have  been  allowed  at  the  trial  to 
amend  his  replication.    [Maulb,  J. — The  proceeds  of  the  sale  of  the 
goods  and  the  goods  themselves  must  be  taken  to  be  identical  in  value. 
In  Put  v.  Rawsterne,  Sir  T.  Raym.  472,  the  plaintiff  brought  trover  for 
goods.   The  defendants  pleaded  an  action  of  trespass  vi  et  armis  brought 
♦against  them  formerly  for  taking  and  disposing  of  the  same  r*-.rQ 
goods ;  and,  upon  not  guilty  pleaded,  a  verdict  was  found  for  the  *- 
defendants ;  judgment  si  actio.     The  plaintiff  demurred ;  and  adjudged 
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for  the  plaintiff  in  this  action  of  trover,  "  because  trover  and  trespass 
are  actions  sometimes  of  a  different  nature ;  for,  trover  will  sometimes 
lie  where  trespass  vi  et  armis  will  not  lie :  as,  if  a  man  hath  my  goods 
by  my  delivery  to  keep  for  me,  and  I  afterwards  demand  them,  and  he 
refuses  to  deliver  them,  I  may  have  an  action  of  trover,  but  not  trespass 
vi  et  armis,  because  here  was  no  tortious  taking :  and  sometimes  the 
case  may  be  such  that  either  the  one  or  the  other  will  He ;  as,  where 
there  is  a  tortious  taking  away  of  goods,  and  detaining  them,  the  party 
may  have  either  trover  or  trespass,  and  in  such  case  judgment  in  one 
action  is  a  bar  in  the  other.  And  the  rule  for  this  purpose  is,  that 
wheresoever  the  same  evidence  will  maintain  both  the  actions,  there  the 
recovery  of  judgment  in  one  may  be  pleaded  in  bar  of  the  other ;  but 
otherwise  not :  and  so  this  judgment  will  not  clash  with  Ferrer's  Case, 
6  Co.  Rep.  7  a,  which  is  good  in  law,  for  here  it  is  to  be  presumed  that 
the  plaintiffs  in  the  first  action  had  mistaken  their  action,  for  that  they 
had  brought  a  trespass  vi  et  armis,  whereas  they  had  no  evidence  to 
prove  a  wrongful  taking,  but  only  a  demand  and  denial,  and  therefore 
the  verdict  passed .  against  them  in  that  action,  and  so  were  forced  to 
begin  in  this  new  action  of  trover."  And  the  learned  reporter  adds, — 
«  This  judgment  was  given  positively  by  Pemberton,  Jones,  and  myself; 
Dolben,  hsesitante."  In  Hitchin  v.  Campbell,  as  reported  in  3  Wils.  240, 
2  Sir  W.  Blac.  779,  to  assumpsit  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff,  the  defendant  pleaded  in  bar  "  that 
the  plaintiff  heretofore  brought  an  action  of  trover  against  him  and  one 
j-  fi«-,  A.  B.,  to  recover  damages  against  them  for  divers  *goods  and 
-*  chattels  of  the  plaintiff  supposed  to  be  converted  by  them  to  their 
own  use ;  to  which  they  pleaded  the  general  issue,  and  a  verdict  was 
found  for  them  (the  defendants),  and  judgment  was  entered  thereupon, 
which  the  present  defendant  now  pleaded  in  bar  to  this  action,  and 
averred  that  the  goods  and  chattels  for  which  the  action  in  trover  was 
brought,  are  the  very  same  identical  goods  for  the  produce  thereof  (by 
sale)  the  present  action  is  brought  by  the  plaintiff  against  the  defendant 
for  money  had  and  received  for  the  plaintiff's  use."  And,  upon  de- 
murrer, "  the  whole  court,  without  much  debate,  were  clear  of  opinion 
that  a  judgment  for  the  defendant  in  trover  is  no  bar  to  an  action  for 
money  had  and  received  by  the  defendant  for  the  use  of  the  plaintiff." 
[Jervis,  C.  J. — There,  the  recovery  in  the  former  action  was  by  the 
defendants.  Here,  the  recovery  by  Buckland  in  the  former  action  of 
trover  against  Thomas  Barber  Johnson  makes  the  goods  the  goods  of 
Thomas  Barber  Johnson  by  relation  to  the  time  of  the  conversion.  The 
goods,  therefore,  which  the  present  defendant  sold,  were  the  goods  of 
Thomas  Barber  Johnson.] 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
I  think  the  plea  was  properly  amended ;  and  I  think  it  was  substan- 
tially proved  as  amended.     I  also  think  that  the  objections  to  the 
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amendment  which  have  been  now  urged  by  Mr.  Hawkins,  should  have 
been  urged  at  the  time,  when,  if  there  were  anything  in  them,  they 
might  have  been  removed  by  a  further  amendment.  There  can  be  no 
doubt  that  the  plea  as  amended  was  proved  in  substance :  and  I  think 
it  is  equally  clear  that  my  Brother  Williams  was  quite  right  in  allowing 
the  amendment.  The  question  which  was  substantially  in  issue  between 
the  parties,  and  which  both  went  down  to  try,  was,  not  whether  the 
proceeds  of  the  sale  of  the  plaintiff's  goods  had  been  received  by  the 
defendant  *and  his  son  jointly,  but  whether  there  had  been  a  _  fi1 
substantial  recovery  by  the  plaintiff  in  the  former  action,  so  as  to  *- 
bar  his  right  to  recover  in  this.  As,  therefore,  the  amendment  raised 
substantially  the  real  point  in  controversy  between  the  parties,  I  do  not 
think  it  ought  to  have  been  allowed  only  upon  the  terms  of  the  defend- 
ant's paying  the  costs  of  the  day.  The  sole  remaining  question,  then, 
is,  whether  the  plea  as  amended  affords  an  answer  to  the  action.  I  think 
it  does.  The  authorities  show, — and  indeed  it  is  not  denied, — that,  if 
Thomas  Barber  Johnson,  the  son,  had  received  the  money  as  well  as 
converted  the  goods,  and  Buckland  had  sued  him  in  trover,  and  obtained 
a  judgment  against  him,  even  though  it  had  produced  no  fruits,  that 
judgment  would  have  been  a  bar  to  another  action  against  him  for 
money  had  and  received.  Upon  the  same  principle,  if  two  jointly 
convert  goods,  and  one  of  them  receives  the  proceeds,  you  cannot,  after 
a  recovery  against  one  in  trover,  have  an  action  against  the  other  for 
the  same  conversion,  or  an  action  for  money  had  and  received  to  recover 
the  value  of  the  goods,  for  which  a  judgment  has  already  passed  in  the 
former  action.  Mr.  Finlason  says,  that,  as  the  plaintiff  recovered  only 
100Z.  in  the  action  against  Thomas  Barber  Johnson,  and  the  present 
defendant  received  1501.  as  the  value  of  the  goods,  the  plea  should  at 
all  events  only  be  considered  as  a  bar  to  the  extent  of  100Z. :  and  for 
this  he  relies  on  Hitchin  v.  Campbell,  8  Wils.  240,  2  Sir  W.  Blac.  779. 
That  case,  however,  does  not  sustain  the  position  for  which  it  was  cited. 
It  was  an  action  for  money  had  and  received  by  the  defendant  for  the 
use  of  the  plaintiff;  to  which  the  defendant  pleaded  in  bar,  that  the 
plaintiff  had  brought  an  action  of  trover  against  him  and  one  A.  B.  to 
recover  damages  against  him  for  divers  goods  and  chattels  of  the  plain- 
tiff supposed  to  be  converted  by  them  to  their  own  use,  to  which  they 
pleaded  the  general  *issue,  and  a  verdict  was  found  for  them  i>lfio 
(the  defendants),  and  judgment  was  entered  thereupon,  which  *- 
the  present  defendant  now  pleaded  in  bar  to  this  action,  and  averred 
that  the  goods  and  chattels  for  which  the  action  in  trover  was  brought 
were  the  very  same  identical  goods  for  the  produce  whereof  (by  sale) 
the  present  action  was  brought  by  the  plaintiff  against  the  defendant 
for  money  had  and  received  for  the  plaintiff's  use :  and,  upon  demurrer, 
the  court  held  that  a  judgment  for  the  defendant  in  trover  is  no  bar  to 
an  action  for  money  had  and  received  by  the  defendant  for  the  use  of 


162  BUCKLAND  0.  JOHNSON.    T.  T.  1854. 

the  plaintiff.  As  the  verdict  for  the  defendants  in  the  action  of  trover 
might  have  gone  upon  the  ground  that  the  sale  of  the  goods  took  place 
with  the  plaintiff's  authority, — which,  though  it  would  negative  the 
alleged  conversion,  would  be  no  answer  whatever  to  an  action  for  money 
had  and  received, — that  case  is  obviously  no  authority  on  the  present 
occasion.  The  whole  fallacy  of  the  plaintiff's  argument  arises  from 
his  losing  sight  of  the  fact,  that,  by  the  judgment  in  the  action  of 
trover,  the  property  in  the  goods  was  changed,  by  relation,  from  the 
time  of  the  conversion ;  and  that,  consequently,  the  goods  from  that 
moment  became  the  goods  of  Thomas  Barber  Johnson  ;  and  that,  when 
the  now  defendant  received  the  proceeds  of  the  sale,  he  received  his 
son's  money,  the  property  in  the  goods  being  then  in  him.  Some  of 
the  authorities  do,  indeed,  seem  to  lay  it  down  that  it  is  not  the  reco- 
very only,  but  the  recovery  coupled  with  the  payment  of  the  damages, 
that  changes  the  property.  Thus,  in  Cooper  v.  Shepherd,  3  0.  B.  272 
(E.  C.  L.  R.  vol.  54),  Tindal,  0.  J.,  delivering  the  judgment  of  the 
court,  says:  "The  plaintiff  in  trover,  where  no  special  damage  is 
alleged,  is  not  entitled  to  damages  beyond  the  value  of  the  chattel  he 
has  lost;  and,  after  he  has  once  received  the  full  value,  he  is  not 
entitled  to  further  compensation  in  respect  of  the  same  loss:  and, 
♦Ifttl  accor(^ng  t0  ^e  doctrine  of  the  cases  *which  were  cited  in  the 
J  argument,  by  a  former  recovery  in  trover,  and  payment  of  the 
damages,  the  plaintiff's  right  of  property  is  barred,  and  the  property 
vests  in  the  defendant  in  that  action :  see  Adams  v.  Broughton,  2  Stra. 
1078,  and  Jenkins,  4th  Cent.,  Case  88,  where  it  is  laid  down,  « A.,  in 
trespass  against  B.  for  taking  a  horse,  recovers  damages:  by  this 
recovery,  and  execution  done  thereon,  the  property  in  the  horse  is  vested 
in  B.  Solutio  pretii  emptionis  loco  habetur.'  "  But,  in  the  fuller  report 
of  Adams  v.  Broughton  in  Andrews,  18, — where  an  action  of  trover 
had  been  brought  by  Adams  against  one  Mason,  wherein  he  obtained 
judgment  by  default,  and  afterwards  had  final  judgment,  whereupon  a 
writ  of  error  was  brought;  and  another  action  of  trover  was  after- 
wards brought  by  Adams  for  the  same  goods  for  which  the  first  action 
was  brought  against  Broughton, — the  court,  upon  a  motion  to  hold  the 
defendant  in  the  second  action  to  bail,  distinctly  lay  it  down  that  "  the 
property  of  the  goods  is  entirely  altered  by  the  judgment-  obtained 
against  Mason,  and  the  damages  recovered  in  the  first  action  are  the 
price  thereof;  so  that  he  hath  now  the  same  property  therein  as  the 
original  plaintiff  had;  and  this  against  all  the  world."  By  "damages 
recovered,"  the  court  evidently  did  not  mean  "paid,"  for  a  writ  of 
error  was  then  pending  in  the  first  action.  And  this  is  explained  by 
the  principle  laid  down  by  my  Brother  Parke,  in  King  v.  Hoare,  13  M. 
k  W.  504, f — "  If  there  be  a  breach  of  contract,  or  wrong  done,  or 
any  other  cause  of  action  by  one  against  another,  and  judgment  be 
recovered  in  a  court  of  record,  the  judgment  is  a  bar  to  the  original 
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cause  of  action,  because  it  is  thereby  reduced  to  a  certainty,  and  the 
object  of  the  suit  attained,  so  far  as  it  can  be  at  that  stage ;  and  it 
would  be  useless  and  vexatious  to  subject  the  defendant  to  another  suit 
for  the  purpose  of  obtaining  the  same  result.     Hence  the  legal  maxim, 


^transit  in  rem  *judicatam,' — the  cause  of  action  is  changed 


[*164 


into  matter  of  record,  which  is  of  a  higher  nature,  and  the  infe- 
rior remedy  is  merged  in  the  higher.  This  appears  to  be  equally  true 
where  there  is  but  one  cause  of  action,  whether  it  be  against  a  single 
person  or  many.  The  judgment  of  a  court  of  record  changes  the 
nature  of  that  cause  of  action,  and  prevents  its  being  the  subject  of 
another  suit,  and  the  cause  of  action,  being  single,  cannot  afterwards 
be  divided  into  two.  Thus,  it  has  been  held,  that  if  two  commit  a  joint 
tort,  the  judgment  against  one  is  of  itself,  without  execution,  a  suffi- 
cient bar  to  an  action  against  the  other  for  the  same  cause :  Brown  v. 
Wootton,  Yelv.  67,  Cro.  Jac.  73,  F.  Moore,  762.  And  though,  in  the 
report  in  Yelverton,  expressions  are  used  which  at  first  sight  appear  to 
make  a  distinction  between  actions  for  unliquidated  damages  and  debts, 
yet,  upon  a  comparison  of  all  the  reports,  it  seems  clear  that  the  true 
ground  of  the  decision  was  not  the  circumstance  of  the  damages  being 
unliquidated.  Chief  Justice  Popham, — Cro.  Jac.  74, — states  the  true 
ground :  he  says, — <  If  one  hath  judgment  to  recover  in  trespass  against 
one,  and  damages  are  certain,'  (that  is,  converted  into  certainty  by  the 
judgment),  <  although  he  be  not  satisfied,  yet  he  shall  not  have  a  new 
action  for  this  trespass.  By  the  same  reason,  fe  contri,  if  one  hath 
cause  of  action  against  two,  and  obtain  judgment  against  one,  he  shall 
not  have  remedy  against  the  other:  and  the  difference  betwixt  this 
case  and  the  case  of  debt  and  obligation  against  two,  is,  because  there 
every  of  them  is  chargeable,  and  liable  to  the  entire  debt ;  and,  there- 
fore, a  recovery  against  one  is  no  bar  against  the  other  until  satisfac- 
tion.' And  it  is  quite  clear  that  the  chief  justice  was  referring  to  the 
case  of  a  joint  and  several  obligation,  both  from  the  argument  of  the 
counsel,  as  reported  in  Cro.  Jac,  and  the  statement  of  the  case  in  Yel- 
verton. We  do  not  think  that  the  case  of  a  joint  contract  can,  in  this 
respect,  be  *distinguished  from  a  joint  tort.  There  is  but  one  p^r 
cause  of  action  in  each  case.  The  party  injured  may  sue  all  the  ■- 
joint  tort-feasors  or  contractors,  or  he  may  sue  one,  subject  to  the 
right  of  pleading  in  abatement  in  the  one  case,  and  not  in  the  other ; 
but,  for  the  purpose  of  this  decision,  they  stand  on  the  same  footing. 
Whether  the  action  is  brought  against  one  or  two,  it  is  for  the  same 
cause  of  action.(a)  The  right  of  action  is  merged  in  the  judgment. 
It  is  the  judgment  that  disposes  of  the  matter,  and  not  the  payment. 

Matjle,  J. — I  also  am  of  opinion  that  this  rule  should  be  discharged, 
and  that  the  case  was  a  very  proper  one  for  amendment  at  the  trial. 
The  amendment  asked  for  and  allowed  did  not  alter  the  substance  of 

(a)  And  see  the  Judgment  of  Bayley,  B.,  in  Lechmere  v.  Fletcher,  1  0.  A  M.  023. f 
VOL.  XV. — 17 


165  BUCKLAND  t>.  JOHNSON.    T.  T.  1854. 

the  plea,  or  in  any  degree  vary  that  which  was  the  real  question  in 
controversy  between  the  parties,  riz.,  whether  the  plaintiff  had  reco- 
vered against  one  of  two  joint  tort-feasors,  so  as  to  make  that  recovery 
a  bar  to  a  subsequent  action  against  the  other.  That  question  was 
raised  by  the  plea  as  it  originally  stood ;  and  it  was  also  raised  by  the 
plea  as  amended.  I  do  not  think  it  was  at  all  a  case  for  the  imposition 
of  terms  upon  the  defendant.  Every  plea  is  to  be  taken  subject  to 
such  amendments  as  the  law  as  it  now  stands  permits  the  judge  to 
make..  Then  the  plea  as  amended  seems  to  me  to  be  a  good  plea ;  and, 
being  proved,  afforded  a  good  defence  to  the  action.  It  states,  in  sub- 
stance, that  the  money  sought  to  be  recovered  in  this  action  was  the 
proceeds  of  certain  goods  of  the  plaintiff  which  the  now  defendant  and 
Thomas  Barber  Johnson  had  jointly  converted,  and  that  the  plaintiff 
had  sued  Thomas  Barber  Johnson  for  that  conversion,  and  recovered  a 
verdict  against  him  for  1002.,  the  value  of  the  goods  so  converted. 
That  seems  to  me  to  afford  a  substantial  answer  to  the  action.  In  an 
action  of  *trover,  the  plaintiff  may  not  always  recover  the  full 


*166] 


value  of  the  thing  converted :  and,  if  it  had  been  shown  here 


that  the  plaintiff  had  not  recovered  the  full  value  of  the  goods  in  ques- 
tion in  the  former  action,  I  will  not  say  what  the  consequences  might 
have  been.  But  here  we  must  take  it  that  the  plaintiff  did  recover  the 
full  value  in  the  former  action.  Having  his  election  to  sue  in  trover 
for  the  value  of  the  goods  at  the  time  of  the  sale,  or  for  the  proceeds 
of  the  sale  as  money  had  and  received,  the  plaintiff  elected  the  former 
remedy,  and  he  has  obtained  a  verdict  and  judgment.  He  has,  there- 
fore, got  what  the  law  considers  equivalent  to  payment,  viz.,  a  judg- 
ment for  the  full  value  of  the  goods.  It  appears  upon  the  plea  and 
upon  the  evidence,  that  the  sum  actually  received  by  the  present 
r  defendant  as  the  proceeds  of  the  sale  exceeded  the  amount  for  which 
the  plaintiff  recovered  judgment  in  the  former  action.  But,  when  the 
plaintiff  made  his  election  to  sue  in  trover  for  the  value  at  the  time  of 
the  sale,  he  was  bound  by  the  estimate  of  the  jury.  The  circumstance 
of  the  present  defendant's  having  been  a  joint  converter,  or  a  stranger, 
makes,  I  think,  no  difference.  If  he  were  a  stranger,  the  plaintiff, 
having  once  recovered  in  respect  of  the  same  goods,  cannot  recover 
again  the  same  thing  against  somebody  else.  There  is  an  end  of  the 
transaction.  Having  once  recovered  a  judgment,  his  remedy  was  alto- 
gether gone :  his  claim  was  satisfied  as  against  all  the  world.  He  was 
in  fact  in  the  position  of  a  person  whose  goods  had  never  been  converted 
at  all.     For  these  reasons,  I  think  the  rule  should  be  discharged. 

Cresswell,  J. — I  am  of  the  same  opinion  upon  both  points,  and  for 
the  reasons  already  given.  As  to  the  suggestion  thrown  out,  that  the 
plaintiff  ought  to  be  allowed  to  recover  the  difference  between  the  value 
of  the  goods  as  fixed  by  the  verdict  in  the  former  action  of  trover,  and 
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the  sum  received  by  the  present  defendant  as.*the  proceeds  of  r*lfi7 
the  sale, — I  think  there  is  no  foundation  whatever  for  it.  The  "■ 
plaintiff  had  his  election  to  treat  the  conversion  as  a  wrongful  act,  and 
recover  the  value  of  the  goods  at  the  time  of  the  sale,  in  an  action  of 
trover,  or  to  adopt  the  sale  as  an  act  done  with  his  sanction,  and  sue 
for  the  proceeds,  as  for  money  had  and  received  to  his  use.  Having 
elected  the  former  course,  he  is  bound  by  it,  and  cannot  in  a  new  action 
claim  any  part  of  the  proceeds.. 

Crowdbr,  J. — I  am  entirely  of  the  same  opinion.  The  case  clearly 
was  a  proper  one  for  an  amendment.  The  substance  of  the  issue  which 
the  parties  went  down  to  try,  was,  whether  or  not  the  judgment  in  the 
former  action  against  Thomas  Barber  Johnson,  which  had  produced  no 
fruits  to  the  plaintiff,  was  a  bar  to  the  present  action.  The  plea  as 
originally  framed  alleged  that  the  proceeds  of  the  sale  were  received 
by  Thomas  Barber  Johnson  and  the  present  defendant  jointly,  and  it 
turned  out  upon  the  evidence  that  they  were  received  by  the  defendant 
alone.  The  amendment  therefore  was  asked  for,  and  was  I  think  pro- 
perly allowed  without  the  imposition  of  any  terms.  Then  comes  the 
question  whether  the  plea  as  amended  is  a  good  bar  to  the  action.  It 
appears  to  me  that  it  is,  on  the  grounds  stated  by  my  Lord  and  my 
Brother  Maule.  The  plaintiff  having  a  cause  of  action,  in  trover  or 
for  money  had  and  received,  at  his  election,  against  two,  has  brought 
trover  against  one,  and  recovered  judgment  against  him.  It  happens 
that  that  judgment  is  for  1002.  only,  and  that  the  other  party,  the  now 
defendant,  actually  received  1482.  as  the  proceeds  of  the  goods  con- 
verted :  and  therefore  it  is  contended  that  the  recovery  in  the  former 
action  is  no  bar  as  to  482.  The  circumstance,  however,  of  the  two 
amounts  being  different  is  a  mere  accident,  which  cannot  alter  the 
principle  upon  which  our  judgment  proceeds, — which  is,  that  r*1fio 
*the  plaintiff,  having  made  his  election  to  sue  for  the  tort,  and  ■- 
having  recovered  what  the  jury  considered  the  value  of  the  goods  at 
the  time  of  the  conversion,  cannot  now  bring  money  had  and  received 
in  respect  of  the  same  cause  of  action.  Rule  discharged. 
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JENKINS,  Clerk,  v.  EDWARD  BETHAM  and  GEORGE  BETHAM. 

Jan.  31,  1855. 

One  who  holds  himself  oat  as  a  valuer  of  ecclesiastical  property,  though  he  is  not  bound  to  possess 
a  precise  and  accurate  knowledge  of  the  law  respecting  the  valuation  of  dilapidations  as  between 
outgoing  and  incoming  incumbent,  t*  bound  to  bring  to  the  performance  of  the  duty  he  under- 
takes a  knowledge  of  the  general  rules  applicable  to  the  subjeot,  and  of  the  broad  distinction 
which  exists  between  the  oases  of  a  valuation  as  between  incoming  and  outgoing  tenant,  and 
a  valuation  as  between  incoming  and  outgoing  incumbent. 

Semble,  that  the  34th  and  35th  sections  of  the  Common  Law  Procedure  Act,  1854, — 17  6  18  Viot 
o.  125, — are  not  retrospective,  though  the  44th  section  *•. 

This  was  an  action  against  the  defendants  as  surveyors  and  valuers 
of  ecclesiastical  property,  for  alleged  ignorance  and  want  of  due  skill 
in  the  exercise  of  their  profession. 

The  declaration  stated,  that  one  Matthew  Hodge,  deceased,  was  up 
to  and  at  the  time  of  his  death  rector  of  the  parish  of  Fillingham,  in 
the  county  of  Lincoln,  and  was  also  seised,  in  right  of  the  said  rectory, 
of  and  in  (amongst  other  things)  a  certain  messuage  called  the  Rectory 
House,  and  the  out-houses  and  gardens  thereunto  belonging,  and,  being 
so  seised  as  aforesaid,  afterwards  died ;  and  the  plaintiff  afterwards, 
and  after  the  death  of  the  said  Matthew  Hodge,  and  before  the  retainer 
and  employment  of  the  defendants  thereinafter  mentioned,  was  in  due 
form  of  law  presented,  admitted,  instituted,  and  inducted  into  the  rec- 
tory aforesaid,  so  void  by  the  death  of  the  said  Matthew  Hodge  as 
aforesaid,  and  thereby  then  became  and  was,  and  still  is,  rector  of  the 
said  parish  church,  and  the  next  successor  of  the  said  Matthew  Hodge 
of  and  to  the  same :  That,  at  the  time  of  the  death  of  the  said  Matthew 
Hodge,  the  said  rectory  house,  and  the  out-houses  and  fences  and  the 
garden  land  aforesaid  were,  and  thenceforth  up  to  and  at  and  after  the 

*1fiQ1  **me  °^  *^e  sa^  retftiner  and  employment  of  *the  defendants 
J  thereinafter  mentioned,  out  of  repair,  greatly  dilapidated,  ruin- 
ous, broken,  and  in  great  decay  for  want  of  the  due  repair  thereof,  and 
were  so  left  by  the  said  Matthew  Hodge :  That,  by  the  law  and  custom 
of  England  hitherto  used  and  approved  of,  all  and  singular  the  rectors 
and  vicars  of  this  kingdom  for  the  time  being  are  bound  and  ought  to 
repair  and  sustain  all  and  singular  the  houses,  buildings,  and  tenements 
of  and  belonging  to  their  respective  rectories  and  vicarages,  and  to 
leave  the  same,  so  repaired,  supported,  and  sustained,  to  their  success- 
ors ;  and  that,  if  such  rectors  and  vicars  do  not  leave  such  houses, 
buildings,  and  tenements  to  their  successors,  so  repaired,  supported, 
and  sustained,  but  leave  them  out  of  repair  and  dilapidated,  then  the 
executors  and  administrators  of  the  goods  and  chattels  of  such  rectors 
and  vicars  respectively,  after  their  death, — having  sufficient  of  the 
goods  and  chattels  of  such  rectors  and  vicars, — are  respectively  bound 
and  ought  to  satisfy  so  much  as  shall  be  necessary  to  be  expended  or 
paid  for  the  necessary  repairing  of  such  houses  and  tenements  as  afore- 
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said :  That  it  was  afterwards,  and  before  the  retainer  and  employment 
of  the  defendants  thereinafter  mentioned,  agreed  by  and  between  the 
plaintiff  and  the  executrix  of  the  said  Matthew  Hodge,  that  the  said 
dilapidations  should  be  valued  as  between  them  by  valuers  to  be  ap- 
pointed on  each  side  for  that  purpose,  and,  in  case  the  said  valuers 
should  disagree,  then  by  an  umpire  to  be  appointed  by  the  said  valuers, 
and  that  such  valuation  should  be  final  and  conclusive  both  on  the 
plaintiff  and  on  the  said  executrix  of  the  said  Matthew  Hodge, — of  all 
which  premises  the  defendants  at  the  time  of  their  said  retainer  and 
employment  thereinafter  mentioned  had  notice :  That,  before  and  at 
the  respective  times  when  the  said  agreement  was  so  made  as  aforesaid, 
and  the  defendants  were  retained  and  employed  by  the  plaintiff  as  there- 
inafter mentioned,  *they  the  defendants  exercised  and  carried  r*,7/v 
on  the  business  of  valuers  and  surveyors  in  partnership ;  and  *• 
thereupon,  afterwards,  the  plaintiff,  at  the  request  of  the  defendants, 
retained  and  employed  the  defendants  as  such  valuers  and  surveyors 
on  his  part,  for  reward  to  the  defendants  in  that  behalf,  to  value  the 
said  dilapidations  on  behalf  of  the  plaintiff,  and  to  use  their  best  endea- 
vours to  procure  the  same  to  be  fixed  and  settled  at  a  reasonable 
amount  in  that  behalf,  as  between  the  plaintiff  as  such  successor  as 
aforesaid,  and  the  said  executrix  of  the  said  Matthew  Hodge ;  and  the 
defendants  then  accepted  the  said  retainer  and  employment,  and  after- 
wards entered  upon  the  same,  together  with  a  valuer  appointed  by  the 
said  executrix  on  her  behalf:  Yet  the  defendants  conducted  themselves 
so  carelessly,  negligently,  and  unskilfully  in  and  about  the  said  valua- 
tion and  employment,  that,  by  and  through  the  carelessness,  negligence, 
and  unskilfulness  of  the  defendants  in  that  behalf,  the  amount  of  the' 
said  dilapidations  was  fixed  and  settled  by  the  defendants  and  the  said 
valuer  of  the  executrix  of  the  said  Matthew  Hodge,  at  a  much  less 
sum  of  money  than  the  same  could  and  ought  to  have  been  fixed  and 
settled  at  if  they,  the  defendants,  had  used  due  care  and  skill  in  that 
behalf;  whereby  and  by  reason  of  the  premises,  the  plaintiff  was  forced 
and  obliged  to,  and  did,  accept  and  receive  of  and  from  the  said  execu- 
trix of  the  said  Matthew  Hodge  a  much  smaller  sum  of  money  than 
could  and  ought  to  have  been  reasonably  gotten  from  her  for  and  in 
respect  of  tije  said  dilapidations  ;  and  the  plaintiff  was  also,  by  reason 
of  the  premises,  forced  and  obliged  to  lay  out  and  expend,  and  did 
necessarily  expend,  a  large  sum  of  money  over  and  above  the  amount 
so  received  by  him  from  the  said  executrix  of  the  said  Matthew  Hodge, 
in  and  about,  and  in  order  to  put  the  said  messuage  and  premises  into 


a  fit  and  proper  state  of  repair,  and  such  *as  the  said  executrix 


[*171 


ought  to  have  put  the  same  in.     And  the  plaintiff  claimed  5002. 

The  defendants  pleaded, — first,  not  guilty. 

Secondly,  that  the  plaintiff  did  not  retain  or  employ  the  defendants 
as  such  valuers  and  surveyors  on  his,  the  plaintiff's,  part,  for  reward 

M 
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to  the  defendants  in  that  behalf,  to  value  the  said  dilapidations  on 
behalf  of  the  plaintiff,  and  to  use  their  best  endeavours  to  procure  the 
same  to  be  fixed  and  settled  at  a  reasonable  amount  in  that  behalf  as 
between  the  plaintiff  as  such  successor  as  in  the  declaration  mentioned, 
and  the  said  executrix  of  the  said  Matthew  Hodge,  nor  did  the  defend- 
ants accept  the  said  alleged  retainer  and  employment,  or  enter  upon 
the  same  together  with  a  valuer  appointed  by  the  said  executrix  on  her 
behalf,  as  in  the  declaration  alleged.     Issue  thereon. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Assizes  for  the 
city  of  Lincoln.  The  facts  which  appeared  in  evidence  were  as  fol- 
lows : — The  plaintiff  is  the  rector  of  Fillingham,  near  Lincoln.  The 
defendants  are  surveyors  and  valuers  at  Lincoln,  and  as  such  are  em- 
ployed by  the  Dean  and  Chapter  of  Linooln.  The  plaintiff  having 
been,  in  the  month  of  April,  1852,  presented  to  the  reotory  of  Filling- 
ham,  vacant  by  the  death  of  the  late  incumbent,  the  Rev.  Matthew 
Hodge,  and  being  desirous  of  having  the  dilapidations  of  the  rectory- 
house  and  premises  valued,  addressed  the  following  letter  to  the  defend- 
ant Edward  Betham : — 

"  Ramsgate,  April  23,  1852. 

"  Sir, — I  am  anxious  to  have  a  valuation  made  of  the  dilapidations 
in  the  rectory-house  at  Fillingham ;  and  I  have  been  advised  by  the 
bishop's  son,  Mr.  Kaye,  and  by  Mr.  Carr  of  Brattleby,  to  apply  to  you 
on  the  subject.  Mrs.  Hodge,  the  widow  of  the  late  rector,  wishes  to 
employ  the  services  of  Mr.  White,  of  East  Retford.  Will  you  be  good 
♦1721  enongh  to  inform  me  what  is  the  expense  of  *such  an  under- 
J  taking,  and  when  it  would  be  convenient  to  you  to  carry  it  out  ? 
There  is  also  a  large  farm  attached  to  the  living.  Does  it  appertain 
to  your  profession  to  value  this  also  ?  If  so,  be  good  enough  to  tell  me 
what  are  the  fees.  "  Yours  faithfully, 

"  W.  J.  Jenkins." 

To  this  letter,  the  defendants  replied  as  follows : — 

«  Lincoln,  24th  April,  1852. 
"Rev.  Sir, — We  are  obliged  by  the  kind  recommendation  of  Mr. 
Kaye  and  Mr.  Garr  to  you  to  employ  us  in  the  matter  of  the  dilapida- 
tions upon  the  rectory  of  Fillingham,  which  we  shall  be  glad  to  under- 
take, as  also  the  valuation  of  the  farm,  which  is  equally  within  our 
province  as  surveyors.  The  dilapidations,  as  no  doubt  you  are  aware, 
extend  to  all  the  buildings,  including  the  chancel  of  the  church,  as  also 
to  the  fences.  It  is  usual  to  make  a  charge  by  a  per  centage  upon 
the  amount,  where  the  latter  is  sufficient  to  cover  for  the  time  occu- 
pied, after  the  rate  of  three  guineas  per  day  and  travelling  expenses ; 
or  at  the  latter  rate:  and  the  same  as  to  the  valuation  of  the  farm. 
When  we  receive  your  instructions,  we  will  lose  no  time  in  arranging 
with  Messrs.  White  &  Son,  of  East  Retford,  to  meet  them  at  Filling- 
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ham,  as  no  doubt  you  will  wish  to  have  the  necessary  repairs  effected 
in  the  course  of  the  approaching  summer. 

"  Your  obedient  servant, 
"Edwabd  Bbtham." 

On  the  26th  of  April,  the  plaintiff  wrote  to  the  defendants,  request- 
ing them  to  make  arrangements  with  Mr.  White  to  proceed  with  the 
valuation ;  in  answer  to  which,  one  of  the  defendants,  on  the  12th  of 
May,  addressed  the  plaintiff  as  follows : — 

"  Rev.  Sir, — I  am  going  to  Fillingham  Rectory  to-morrow  morning, 
to  take  a  preliminary  view  before  I  meet  Messrs.  White  &  Son  there, 
by  appointment,  on  *the  21st  instant;  soon  after  which  day,  I  r*-t7o 
hope  to  be  able  to  furnish  you  with  the  result  of  our  joint  esti-  *• 
mate.  "Tour  obedient  servant, 

«  Edward  Bbtham." 

The  plaintiff  having,  on  the  14th  of  May,  again  written  to  the  de- 
fendants, remonstrating  with  them  for  the  unreasonable  delay  in  pro- 
ceeding with  the  valuation,  and  requesting  to  be  informed  "  about  what 
amount  the  estimate  would  probably  be,"  the  defendant  Edward  Betham 
on  the  15th  wrote  to  him  as  follows : — 

«  Rev.  Sir, — As  it  was  only  a  general  view  that  I  was  able  to  take 
on  Thursday,  I  cannot  possibly  name  any  sum  as  the  probable  amount 
of  the  dilapidations ;  for,  I  could  not  obtain  any  access  to  the  roof  of 
the  house ;  and  much  will  depend  upon  the  state  I  find  it  in,  having 
given  directions  for  an  opening  to  be  made.  I  went  down  to  the  farm, 
and  saw  Mr.  Glover  (the  tenant),  who  informed  me  that  he  should  have 
to  attend  at  the  visitation  of  the  archdeacon  on  the  21st,  but  would 
return  before  we  left.  If  he  does  not,  I  obtained  sufficient  information 
from  him,  so  far  as  regards  the  premises  in  his  occupation.  Messrs. 
White,  in  their  letter  to  me,  speak  of  a  valuation  of  the  fixtures,  as  well 
as  the  dilapidations.  Have  you  decided  upon  taking  them  ?  Will  you 
inform  me  of  your  intention  in  these  matters  before  the  21st. 

"Yours  faithfully, 

«  Edward  Betham." 

Again,  on  the  19th  of  May,  the  defendants  wrote  to  the  plaintiff,  as 
follows : — 

"Lincoln,  19th  May,  1852. 

"Rev.  Sir, — No  time  shall  be  lost,  when  the  dilapidations  at  the 
rectory  at  Fillingham  are  settled,  in  communicating  the  result  to  you : 
but  you  appear  not  to  be  aware  that  there  are  two  parties  in  the  mat- 
ter ;  and,  if  the  valuer  on  the  part  of  the  representatives  of  the  late 
"incumbent  and  I  do  not  accord  in  opinion,  we  must,  in  the  r*17if 
usual  course,  resort  to  an  umpire  previously  agreed  upon :  and,  ** 
if  such  should  be  the  case,  further  delay  may  occur.    I  write  this,  that 
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you  may  not  feel  disappointed  if  yon  do  not  receive  the  report  so  soon 
as  you  expect.  I  am  glad  to  have  received  your  instructions  respect- 
ing the  fixtures,  and  will  act  upon  them. 

"  Tour  obedient  servant, 

"Edward  Betham." 

The  amount  of  the  dilapidations  of  the  rectory-house  and  premises 
was  ultimately  fixed  by  the  valuation  of  the  defendants  and  Mr.  White 
at  182. 10a.,  and  that  of  the  fixtures  at  282.  10a.,  and  the  plaintiff  paid 
the  difference.  The  dilapidations  of  the  farm-buildings  were  not  in- 
cluded in  this  valuation ;  the  tenant  of  the  farm  having  undertaken  to 
pay  for  them. 

Finding,  upon  subsequent  inquiry,  that  the  defendants  had  estimated 
the  dilapidations  upon  an  erroneous  principle,  and  had  allowed  for  dilapi- 
dations to  the  extent  only  of  rendering  the  premises  habitable,  and  not 
with  the  view  of  their  being  put  into  good  and  substantial  repair,  after 
some  correspondence  with  them  upon  the  subject,  the  plaintiff  brought 
this  action. 

Mr.  Hunt,  a  surveyor  experienced  in  the  valuation  of  church  pro- 
perty, who  was  called  as  a  witness  on  the  part  of  the  plaintiff,  stated, 
that  he  was  accustomed  to  value  according  to  the  case  of  Wise  v.  Met- 
calfe, 10  B.  &  G.  299  (E.  C.  L.  B.  vol.  21),  5M.&B.  235,— a  case 
very  familiar  to  dilapidation  valuers ;  that  the  broad  principle  is,  to 
uphold  and  maintain  the  structure,  taking  no  account  of  decorative 
papering  or  painting,  except  such  as  is  to  preserve  wood  work  from  de- 
cay, rebuilding  where  rebuilding  is  necessary,  and  then  in  the  old  form 
and  character ;  that  he  had  surveyed  the  rectory-house  and  premises 
at  Fillingham  (not  including  the  farm),  and  found  the  dilapidations  to 
*17r-i  amount  to  1092.;  that  all  the  roofs  were  bad,  *many  rafters 
J  rotten,  and  the  tiling  decayed  and  imperfect;  that  he  had  a 
ladder  raised,  and  examined  the  tiling  and  the  ends  of  the  rafters,  and 
broke  off  the  rotten  parts,  and  also  the  laths ;  and  that  these  defects 
were  patent  to  a  surveyor  of  ordinary  skill  and  care.  And,  after  going 
through  the  several  items,  he  concluded  by  saying  that  "  all  were  neces- 
sary for  the  substantial  repair,  according  to  the  principle  of  Wise  t>. 
Metcalfe."  Upon  his  cross-examination,  he  stated  that  the  premises 
were  from  one  hundred  to  one  hundred  and  fifty  years  old. 

Mr.  Hunt's  valuation  was  corroborated  by  an  experienced  builder; 
and  evidence  was  also  given,  that  the  defendant  George  Betham,  upon 
being  asked  upon  what  principle  he  had  calculated  the  dilapidations, 
said  that  he  and  his  father  had  been  in  the  habit  of  valuing,  as  between 
outgoing  and  incoming  incumbent,  on  the  principle  of  making  the  house 
habitable,  and  putting  it  into  tenantable  repair ;  and  that  they  never 
adopted  the  principle  of  putting  it  into  substantial  repair. 

The  defendants, — one  of  whom  had  been  in  business  as  a  surveyor 
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and  valuer  for  fifty  years,— on  the  other  hand,  deposed  that  they  had 
valued  the  dilapidations  according  to  the  best  of  their  judgment  and 
experience,  applying  all  the  usual  tests  to  ascertain  the  true  condition 
of  the  premises.  And  other  witnesses  (amongst  whom  was  Mr.  White, 
who  had  valued  on  the  part  of  the  executrix  of  the  late  rector)  deposed 
to  the  fairness  of  the  valuation,  regard  being  had  to  the  age  of  the 
premises. 

The  learned  judge  told  the  jury  that  the  action  was  of  the  first  impres- 
sion, and  that  he  should,  if  necessary,  reserve  the  question  whether  an 
action  would  lie  by  the  plaintiff  against  a  valuer,  or  quasi  arbitrator, 
in  this  case,  on  the  sort  of  implied  undertaking  alleged  in  the  declara- 
tion ;  and  that,  assuming  that  it  would,  there  were  three  *ques-  r*17fi 
tions  for  their  consideration, — first,  did  the  plaintiff  retain  the  *• 
defendants  as  alleged  ?  Secondly,  what  was  the  obligation  created  by 
that  retainer  ?  Thirdly,  had  the  defendants  been  guilty  of  a  breach  of 
that  obligation  ? 

He  further  told  them  that  he  inclined  to  think  that  the  only  obligation 
upon  the  defendants,  as  stated  in  the  declaration,  was,  to  value  the 
dilapidations, — to  use  their  best  endeavours  to  procure  the  same  to  be 
fixed  and  settled  at  a  fair  and  proper  amount,  and  not  to  supply  any 
skill  in  or  knowledge  of  the  law.  But,  with  a  view  to  avoid  further 
litigation,  in  case  the  court  should  think  that  the  declaration  meant 
that  the  defendants  impliedly  undertook  to  supply  skill  in  and  knowledge 
of  the  law  as  to  the  proper  mode  of  valuation,  his  lordship  told  the  jury 
that  he  should  leave  the  question  to  them  whether  they  did  supply  that 
skill  and  knowledge.  He  observed,  that  they  did  not  supply  accurate 
knowledge  of  the  law ;  for,  the  case  of  Wise  v.  Metcalfe,  10  B.  &  C. 
299  (E.  C.  L.  B.  vol.  21),  5  M.  &  R.  235,  laid  down  the  proper  rule 
(which  his  lordship  explained);  and  that,  according  to  the  admission  of 
the  defendant  Betham  the  younger,  the  defendants  did  not  follow  that 
rule,  and  probably  did  not  know  it. 

"  The  rule  of  law,"  said  his  Lordship,  "  to  which  I  am  alluding,  might 
not  be  known  to  the  defendants.  It  was  a  long  time  before  it  was  dis- 
persed over  the  country :  and*  I  shall  ask  you,  if  the  defendants  did 
undertake  to  supply  skill,  whether  they  undertook  to  supply  more  than 
was  ordinarily  current  in  the  country  at  large,  and  whether  they  are  to 
bring  to  bear  the  knowledge  of  a  lawyer  or  of  a  person  who  lives  nearer 
the  sources  of  knowledge.  That  is  the  question  I  shall  submit  to  you. 
If  you  think  they  are  bound  to  supply  a  knowledge  of  tbe  law,  that  is 
what  they  have  not  supplied.  If  you  think  they  are  only  bound  to 
supply  that  amount  of  knowledge  ^ordinarily  current  in  the  r*177 
country  where  they  live,  then  it  will  be  for  you  to  say  whether  *- 
they  have  performed  their  undertaking.  My  present  impression  is, 
that  it  does  not  involve  a  question  of  skill  at  all ;  and  that  is  the  pre- 
sent opinion  also  of  my  Brother  Maule,  who  is  sitting  in  the  other  court. 

vol.  xv. — 18  m  2 
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If  it  is  required  that  they  should  follow  the  strict  rule  of  law,  then, 
according  to  the  case  of  Wise  v.  Metcalfe,  they  have  not  done  their  duty; 
they  did  not  furnish  the  requisite  degree  of  skill ;  they  did  not  apply 
the  rule  laid  down  in  Wise  v.  Metcalfe,  but  acted  upon  a  different  rule, 
and  required  a  much  less  degree  of  repairs  to  be  made  than  really  should 
have  been  imposed  upon  the  executrix.  But,  whether  they  are  liable 
for  that,  will  depend  upon  whether  they  did  or  did  not  undertake  for  a 
less  degree  of  skill,  and  whether  they  have  used  the  degree  of  skill 
which  they  did  undertake  for ;  and  the  question  will  be,  whether  there 
was  an  obligation  on  their  part  only  to  do  their  best  in  their  situation, 
— which  I  think  is  all  that  this  declaration  means." 

His  Lordship  then  left  it  to  the  jury  to  say  whether  the  defendants 
supplied  that  ordinary  degree  of  skill  and  knowledge  which  could  rea- 
sonably be  expected  from  country  surveyors  and  valuers.  The  jury 
found  that  they  did. 

His  Lordship  also  left  it  to  the  jury  to  say  whether  the  defendants 
had  used  their  best  endeavours  to  procure  the  dilapidations  to  be  fixed 
at  a  reasonable  and  proper  rate,  by  diligently  and  carefully  making  the 
proper  examination  into  defects ;  and,  if  they  did  not,  what  defects 
had  they  improperly  omitted  to  value,  and  what  was  the  damage  by 
reason  of  that  omission, — telling  them  that  the  burden  of  proof  was  on 
the  plaintiff.     The  jury  found  on  that  question  also  for  the  defendants. 

The  following  conversation  then  took  place : — 
♦1781       "  ^ARKE>  ■&•  (t0  t*10  jury)> — Then,  you  find  that  the  *defend- 
J  ants  used  as  much  skill  and  knowledge  of  the  law  as  could  be 
reasonably  expected  from  persons  in  their  situation  ? 

«  The  Foreman. — An  ordinary  degree  of  skill. 

"  Parke,  B. — They  undertaking  to  use  an  ordinary  degree  of  skill, 
and  all  their  exertions, — you  think  they  did  so  ? 

"  The  Foreman. — Yes :  we  think  they  did  so. 

"Parke,  B. — I  think,  notwithstanding  the  verdict,  the  Messrs. 
Betham,  and  all  dilapidation  surveyors  between  outgoing  and  incoming 
incumbents,  will  do  well  to  value  upon  the  principle  as  it  is  laid  down 
in  Wise  v.  Metcalfe. 

"  Macauley  (the  plaintiff's  counsel). — If,  according  to  your  Lordship's 
direction,  and  the  allegations  contained  in  the  declaration,  the  defend- 
ants were  bound  to  bring  skill,  including  a  knowledge  of  the  law  as  laid 
down  in  Wise  v.  Metcalfe,  then  the  plaintiff  will  have  the  verdict. 

"  Parke,  B. — No.  The  jury  find  that  the  defendants  did  all  they 
contracted  to  do,  and  performed  their  obligations. 

"  The  Foreman. — We  clearly  think  they  did  not  act  upon  the  law. 
We  are  clear  in  thinking  that,  and  that  they  did  not  know  the  law. 

«  Parke,  B. — But  that  they  brought  as  much  knowledge  of  the  law 
as  the  plaintiff  contracted  for  ? 

"  The  Foreman. — Yes :  an  ordinary  degree  of  knowledge. 
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«  Parke,  B. — However,  this  will  be  a  caution  to  surveyors  and  valuers 
for  the  future  to  value  on  the  principle  laid  down  in  the  well-known 
case  of  Wise  v.  Metcalfe. 

"Macauley. — Your  Lordship,  I  trust,  will  stay  the  execution? 

"Parks,  B. — No:  certainly  not.     I  do  not  think  the  *action  r*17q 
is  maintainable  at  all,  as  at  present  advised.    If  there  had  been  *- 
a  verdict  found  against  the  defendants,  I  should  have  stayed  the  exe- 
cution, in  order  that  the  parties  might  have  had  an  opportunity  to  take 
the  opinion  of  the  court. 

"Macauley. — Of  course  I  shall  not  renew  the  application:  but  I 
shall  observe  that  the  case  is  one  of  some  nicety;  and  we  should 
like  to  have  the  opinion  of  the  court  upon  it,  on  your  Lordship's  sum- 
ming up. 

"Parke,  B. — I  shall  certainly  not  reserve  any  question  for  the 
oourt ;  for,  I  have  so  clear  an  opinion  upon  it :  and,  as  for  the  facts,  it 
was  matter  for  the  jury." 

The  learned  judge  reported  that  he  was  satisfied  with  the  verdict. 

Macauley,  in  the  following  term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection  and  that  the  verdict  was  against  evidence. 
He  submitted,  that  persons  holding  themselves  out  to  be  surveyors  and 
valuers  are  bound  to  bring  to  the  performance  of  the  duty  they  under- 
take a  competent  degree  of  skill  and  knowledge ;  that  that  degree  of 
skill  and  knowledge  is  not  to  be  judged  by  a  different  rule  according 
as  the  parties  may  happen  to  reside  in  London  or  elsewhere;  and 
that  the  learned  judge  ought  to  have  told  the  jury  that  the  principle 
of  valuation  as  laid  down  in  Wise  v.  Metcalfe  was  a  matter  which 
every  surveyor,  whether  in  town  or  country,  was  bound  to  be  cog- 
nisant of. 

MeUor  and  &.  Hayes  showed  cause. — 1.  The  defendants  in  this  case 
stood  in  the  position  of  arbitrators ;  and  no  action  will  lie  against  an 
arbitrator  for  any  miscarriage  or  want  of  skill,  unless  he  be  guilty  of 
fraud  or  corruption ;  and,  even  in  that  case,  the  remedy  would  seem  to 
be  only  by  indictment  or  information :  Sir  G.  Moore  v.  Foster,  Yelv. 


The  declaration  here  states  that  it  *was  agreed  between 
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the  plaintiff  and  the  executrix  of  the  late  incumbent,  that  the 
dilapidations  of  the  rectory-house  and  premises  should  be  valued  as 
between  them  by  valuers  to  be  appointed  on  each  side  for  that  purpose, 
and,  in  case  the  said  valuers  should  disagree,  then  by  an  umpire  to  be 
appointed  by  the  said  valuers,  and  that  such  valuation  should  be  final 
and  conclusive  both  on  the  plaintiff  and  on  the  executrix.  That  clearly 
is  an  arbitration,  and  nothing  else.  The  inquiry  to  be  set  on  foot  by 
the  valuers  involves  not  only  the  state  of  the  premises,  but  also  the 
final  determination  of  the  legal  principle  upon  which  the  valuation 
between  the  parties  is  to  proceed.  [Maulb,  J. — Suppose  it  appeared 
that  the  valuers  had  taken  into  their  consideration  the  doctrine  laid 
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down  by  the  Court  of  Queen's  Bench  in  Wise  v  Metcalfe,  and  came  to 
the  conclusion  that  that  case  was  not  law, — which,  no  doubt,  if  the 
parties  chose  to  submit  that  question  to  them,  it  would  have  been  per- 
fectly competent  to  them  to  do, — whether  their  conclusion  were  right 
or  wrong  would  be  perfectly  immaterial.  Williams,  J. — Suppose  the 
defendants  had,  through  ignorance  of  their  duty,  omitted  to  include  in 
their  valuation  the  dilapidations  of  the  out-buildings,  would  they  be 
liable  ?  Tou  must  go  the  length  of  that.]  It  may  be,  that,  where  an 
arbitrator  omits  to  decide  upon  some  part  of  the  matter  submitted  to 
him,  the  award  is  bad :  Gockson  v.  Ogle,  1  Lutw.  550.  The  reference 
here  involves  the  determination  of  a  principle  of  law :  the  decision  of 
the  valuers  must  necessarily  be  in  the  nature  of  an  award.  [Jervis, 
C.  J. — Suppose  the  plaintiff  had  gone  to  the  defendants,  and  said  to 
them,  « Employ  your  skill,  and  let  me  know  the  true  amount  of  the 
dilapidations,"  and  the  defendants,  through  gross  ignorance,  under- 
valued them, — would  they  not  have  been  liable  ?]  It  may  be  conceded 
that  they  would.  [Jervis,  C.  J. — Does,  then,  the  circumstance  of  their 
j^--.  meeting  a  valuer  on  the  part  *of  the  representative  of  the  former 
•*  rector  relieve  them  from  liability  ?]  It  is  submitted  that  it  does. 
By  the  arrangement,  the  defendants  and  White  were  constituted  arbi- 
trators. [Williams,  J. — The  substance  of  the  thing  is,  that  there  is 
no  submission  until  the  matter  goes  to  the  umpire.]  If  the  two  arbi- 
trators agree,  there  is  no  need  to  have  recourse  to  the  umpire. 
[Maule,  J. — The  valuers  were  to  value  jointly,  if  they  could :  but  I 
apprehend  the  defendants  could  not  compel  White  to  adopt  the  rule  in 
Wise  v.  Metcalfe.  Jervis,  C.  J. — If  the  defendants'  argument  be 
right,  an  action  would  equally  lie  against  White.  Williams,  J. — 
There  is  no  statement  that  White  owed  any  duty  to  the  plaintiff.]  Both 
valuers  are  bound  to  value  fairly.  Both  the  new  incumbent  and  the 
representative  of  the  late  incumbent  are  bound  by  what  the  valuers 
jointly  agree  to.  If  so,  each  valuer,  or  arbitrator,  derived  his  authority 
from  both.  It  is  impossible  in  principle  to  distinguish  this  from  an 
ordinary  case  of  submission  to  arbitration. 

2.  Then,  assuming  that  the  defendants  were  not  acting  as  arbitra- 
tors, what  degree  of  skill  and  knowledge  were  they  bound  to  bring  to 
bear  upon  the  subject  ?  The  case  of  Wise  v.  Metcalfe  is  not  very  in- 
telligible in  itself;  nor  is  it  easy  for  a  valuer,  however  skilful  he  may 
be,  to  apply  the  principles  which  are  supposed  to  be  there  laid  down. 
The  decision  of  that  case  turned  mainly  upon  the  ecclesiastical  authori- 
ties. If  this  case  had  occurred  before  Wise  v.  Metcalfe  was  decided, 
could  it  have  been  said  that  the  defendants  were  bound  to  be  acquainted 
with  all  that  law  ?  Three  different  principles  of  valuation  had  there 
been  proposed  to  the  court.  The  first  was,  "that  the  predecessor 
ought  to  have  left  the  premises  in  good  ^nd  substantial  repair,  the 
painting,  papering,  and  white-washing  being  in  proper  and  decent  con- 
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dition  for  the  immediate  occupation  and  use  of  his  successor,  and  that 
soch  repairs  were  to  be  ascertained  with  *reference  to  the  state  rs|e-  R9 
and  character  of  the  buildings,  which  were  to  be  restored  where  *■ 
necessary,  according  to  their  original  form,  without  addition  or  modern 
improvement."  The  second  rule  proposed  was,  "  that  they  were  to  be 
left  as  an  out-going  lay  tenant  ought  to  leave  his  buildings,  where  he  is 
under  covenant  to  leave  them  in  good  and  sufficient  repair,  order,  and 
condition,"  the  painting,  papering,  and  white-washing  not  being  in- 
eluded.  The  third  rule  was,  « that  they  were  to  be  left  wind  and  water 
tight  only,  or,  as  the  case  expressed  it,  in  such  condition  as  an  out-go- 
ing lay  tenant,  not  obliged  by  covenant  to  do  any  repairs,  ought  to 
leave  them."  And  Bayley,  J.,  in  delivering  the  judgment  of  the  court, 
said :  "We  are  not  prepared  to  say  that  any  of  these  rules  are  precisely 
correct,  though  the  second  approaches  the  most  nearly  to  that  which 
we  consider  as  the  proper  rule.  The  law  and  custom  of  England,  or, 
in  other  words,  the  common  law,  as  stated  in  some  of  the  earliest  pre- 
cedents, p.  12  k  13  H.  8,  Rot.  126,  C.  B.,  and  others  which  we  have 
searched,  and  in  1  Lutw.  116,  Salkard  v.  Beckwith,  is  as  follows : — 
<Omnes  et  singuli  prebendarii,  rectores,  vicarii,  &c,  pro  tempore  exis- 
tente,  omnes  et  singulas  domos,  et  edificia,  prebendariarum,  rectoria- 
rum,  vicariarum,  &c,  reparare  et  sustentare,  ac  ea  successoribus  suis 
reparata  et  sustentata  dimittere  et  reliquere  teneantur,  et  si  hujusmodi 
prsebendarii,  rectores,  vicarii,  &c,  prodicti,  hujusmodi  domus  et  edificia 
successoribus  suis  ut  premittitur  reparata  et  sustentata  non  dimisserint 
et  reliquerint,  sed  ea  irreparata  et  dilapidata  permisserint,  iidem  pre- 
bendarii, &c.,  in  vitis  suis,  vel  eorum  executores  sive  administratores, 
fcc,  post  eorum  mortem,  successoribus  prebendariorum,  Ac,  illarum, 
tantam  pecuniae  summam,  quantam  pro  reparatione  aut  necessarid  re- 
edifieatione  hujusmodi  domorum  et  edificiorum,  expendi  aut  solvi  suffi- 
ciet  satisfacere  teneantur."  An  averment  in  terms  nearly  similar  has 
been  usually  ^introduced  into  all  declarations  on  this  subject.  r*-,oq 
From  this  statement  of  the  common  law,  two  propositions  may  L 
be  deduced, — first,  that  the  incumbent  is  bound,  not  only  to  repair  the 
buildings  belonging  to  his  benefice,  but  also  to  restore  and  rebuild  them 
if  necessary.  Secondly,  that  he  is  bound  only  to  repair,  and  to  sus- 
tain, and  rebuild  when  necessary.  Both  these  rules  are  very  reasona- 
ble ;  the  first,  because  the  revenues  of  the  benefice  are  given  as  a  pro- 
vision, not  for  a  clergyman  only,  but  also  for  a  suitable  residence  for  that 
clergyman,  and  for  the  maintenance  of  the  chancel :  and,  if  by  natural 
decay,  which,  notwithstanding  continual  repair,  must  at  last  happen, 
the  buildings  perish,  these  revenues  form  the  only  fund  out  of  which 
the  means  of  replacing  them  can  arise.  The  second  rule  is  equally  con- 
sistent with  reason,  in  requiring  that  which  is  useful  only,  not  that 
which  is  matter  of  ornament  or  luxury.  It  follows,  from  the  first  of 
these  propositions,  that  the  third  mode  of  computation  proposed  in  the 
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case  cannot  be  the  right  one,  because  a  tenant  not  obliged  by  covenant 
to  do  repairs,  is  not  bound  to  rebuild  or  replace.  The  landlord  is  the  person 
who,  when  the  subject  of  occupation  perishes,  is  to  provide  a  new  one 
if  he  think  fit.  And,  if  the  second  proposition  be  right,  a  part  of  the 
charges  contained  in  the  first  mode  of  computation  must  be  disallowed  ; 
for,  papering,  white-washing,  and  such  part  of  the  painting  as  is  not 
required  to  preserve  wood  from  decay  by  exposure  to  the  external  air, 
are  rather  matters  of  ornament  and  luxury,  than  utility  and  necessity. 
The  authorities  which  have  been  cited  from  the  canon  law,  are  in  unison 
with  that  which  we  consider  to  be  the  rule  of  the  common  law."  And, 
after  referring  to  some  of  these,  the  learned  judge  concludes, — "  Upon 
the  whole,  we  are  of  opinion  the  incumbent  was  bound  to  maintain 
the  parsonage  (which  we  must  assume  upon  this  case  to  have  been  suit- 
able in  point  of  size,  and  in  other  respects,  to  the  benefice),  and 
*1 R41  *a*80  ^e  chancel?  *nd  to  keep  them  in  good  and  substantial  re- 

J  pair,  restoring  and  rebuilding,  when  necessary,  according  to  the 
original  form,  without  addition  or  modern  improvement ;  and  that  he 
was  not  bound  to  supply  or  maintain  anything  in  the  nature  of  orna- 
ment, to  which  painting  (unless  necessary  to  preserve  exposed  timbers 
from  decay)  and  white-washing  and  papering  belong :  and  the  damages 
in  this  case  should  be  estimated  upon  that  footing.  It  will  be  found 
that  this  rule  will  correspond  nearly  with  the  second  mode  of  computa- 
tion, and  probably  will  be  the  same,  if  the  terms  <  order  and  condition9 
are  meant,  as  they  most  likply  are,  not  to  include  matters  of  ornament 
or  luxury."  The  substance  of  the  decision  is,  that  the  personal  repre- 
sentatives of  a  deceased  incumbent  are  liable  only  to  the  extent  of  what 
would  be  necessary  to  put  the  premises  into  tenantable  repair.  [Maulb, 
J. — It  goes  much  further  than  that.  The  rector  is  seised  in  fee.  The 
intention  of  the  law  is,  that  the  rector  of  the  present  day  shall  get  as 
good  a  thing  as  his  predecessor  had.  If  that  be  not  so,  where  is  the 
line  to  be  drawn  ?]  That  would  involve  papering,  ornamental  painting, 
and  white-washing,  whioh  ex  concessis  are  not  required.  Is  the  succeeding 
incumbent  entitled  to  a  new  house?  [Maulb,  J. — The  old  incumbent  is 
not  to  wear  out  the  fee-simple.]  The  incumbent's  means  of  repairing 
must  regulate  the  duty :  that  was  the  old  rule,  before  the  case  of  Wise 
v.  Metcalfe.  [Maulb,  J. — Regard  must  be  had  to  the  fitness  of  all 
things.  Of  course,  the  incumbent  of  a  living  worth  502.  a  year,  would 
not  be  expected  to  expend  double  that  sum  in  keeping  up  a  mansion.] 
In  Percival  v.  Cooke,  2  C.  &  P.  460  (E.  C.  L.  R.  vol.  12),  Best,  C.  J., 
says, — «  The  surveyor  has  gone  on  the  principle  that  the  representa- 
tives of  the  late  incumbent  are  bound  to  do  everything  to  the  premises 
which  an  in-coming  tenant  would  do.  That  is  not  law.  They  are  bound 
*1RVI  to  ^°  n0  more  ^an  ought  to  *be  performed  by  an  out-going 

J  tenant.  The  executors  of  a  deceased  incumbent  are,  in  fact,  bound 
to  do  nothing  more  than  restore  what  is  actually  in  decay,  and  to  make 
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such  repairs  as  are  absolutely  necessary  for  the  preservation  of  the 
premises."  What  is  the  difference  between  putting  premises  into 
tenantable  repair,  and  putting  them  into  such  a  condition  as  an  in-coming 
tenant  would  be  entitled  to  have  them?  The  recent  case  of  Huntley  v. 
Russell,  13  Q.  B.  572  (E.  C.  L.  B.  vol.  66),  shows  that  the  incumbent 
of  a  rectory  is  not  to  be  charged  with  waste  to  the  extent  to  which  an 
ordinary  tenant  would  be  chargeable.  Such  being  the  difficulty  and  the 
uncertainty  of  the  law  upon  this  subject,  is  a  knowledge  of  the  law  to 
be  imported  into  a  contract  of  this  sort  ?  There  are  many  professions 
to  the  practice  of  which  a  man  is  bound  to  bring  a  competent  amount 
of  skill.  Such  is  the  case  of  an  engineer.(a)  But  no  man, — not  even 
an  attorney,(£) — is  bound  to  possess  a  precise  and  accurate  knowledge 
of  the  law. 

3.  Assuming,  however,  that  the  possession  of  skill  or  knowledge  of 
the  law  is  to  be  imported  into  this  contract,  it  must  be  a  reasonable 
amount  of  skill ;  and  that  is  a  question  for  the  jury,  and  is  not  to  be 
laid  down  by  the  judge  as  a  matter  of  law.  In  the  case  of  an  attorney, 
it  may  be  that  the  judge  may  tell  the  jury  what  amounts  to  crassa 
negligentia,  so  as  to  render  him  liable  for  the  consequences  of  his 
ignorance  or  want  of  care.  But,  in  the  case  of  a  surgeon  or  an  apothe- 
cary,— which  more  nearly  resembles  this  case, — the  question  must 
necessarily  be  left  to  the  discretion  of  the  jury,  seeing  that  the  judge 
has  no  peculiar  knowledge  which  may  not  be  possessed  by  them.  What 
is  the  amount  of  skill  that  is  required  from  a  country  surgeon,  for 
instance  ?  Is  he  to  be  measured  by  the  same  standard  that  would  be 
applied  to  *the  first  London  practitioner  ?((?)  If  not,  then  there  r*-iog 
can  be  no  objection  either  to  the  way  in  which  this  case  was  pre-  *- 
sented  to  the  jury,  or  to  the  way  in  which  they  have  dealt  with  it. 

Macauley  and  Field,  in  support  of  the  rule. — 1.  There  is  no  pretence 
for  saying  that  these  defendants  were  employed  as  arbitrators.  They 
were  employed,  as  alleged  in  the  declaration,  for  reward,  to  make  a 
valuation  of  the  dilapidations  on  behalf  of  the  plaintiff..  [Maule,  J. — 
Is  that  so  ?  Would  not  the  defendants  have  performed  their  duty  to 
the  plaintiff,  if  they  had  met  White,  and  had  agreed  with  him,  neither 
of  them  making  a  separate  valuation  ?  They  were  to  make  a  valuation 
together  for  both  parties.  That  this  is  so,  is  strongly  illustrated  by 
the  stipulation,  that,  if  the  defendants  and  White  cannot  agree,  the 
valuation  should  be  made  by  an  umpire.  The  umpire  would  clearly  be 
acting  for  both.]  It  was  agreed  that  each  party  should  employ  a  sur- 
veyor to  make  the  valuation  for  each.  If  the  two  valuers  agreed,  the 
parties  were  to  be  bound  by  the  valuation  so  fixed.  The  event  upon 
which  the  umpirage  would  come  into  existence,  was,  the  disagreement 

(a)  See  Dakin  v.  Brown,  8  0.  B.  02  (B.  0.  L.  R.  vol  65). 

(b)  See  Parker  «.  Rolls,  14  C.  B.  691  (E.  G.  L.  R.  vol.  78). 

(c)  See  Seare  v.  Prentioe,  8  East,  348;  Lanphier  v.  Phipos,  8  0.  A  P.  4*6  (B.  C.  L.  R.  toL  34} 
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of  the  two  valuers.  [Maule,  J. — The  defendants  and  White  were  em- 
ployed to  make  "  a  valuation"  between  the  plaintiff  and  the  executrix 
of  the  late  incumbent.  Each  of  the  parties  had  a  vested  right  in  a 
certain  quantity  of  skill  in  each  surveyor.  Do  they  lose  that  right  by 
agreeing  that  they  shall  jointly  act  for  them  ?]  Clearly  not.  The  case 
is  somewhat  analogous  to  Story  v.  Richardson,  6  N.  G.  123,  8  Scott, 
291,  where  an  accountant  was  held  responsible  for  want  of  proper  skill 
and  diligence  in  making  up  partnership  accounts. 

2.  The  direction  to  the  jury  was  clearly  wrong.  The  *learned 
judge  over  and  over  again  told  them  that  there  was  no  contract 
here  for  any  skill  at  all.  The  principle  upon  which  ecclesiastical  dilapi- 
ations  are  to  be  valued,  is  not  a  matter  of  doubt  or  difficulty.  The 
rule  is  clearly  and  accurately  defined  in  Wise  v.  Metcalfe,  which  it  was 
proved  at  the  trial  was  well  known  and  always  acted  on  by  ecclesiastical 
surveyors :  and  that  case  itself  was  only  a  declaration  of  the  ancient 
law  and  custom  of  England.  Holding  themselves  out  as  surveyors  and 
valuers  of  church  property,  the  defendants  clearly  were  not  justified  in 
being,  as  the  jury  found  they  were,  wholly  unacquainted  with  the  rule 
of  valuation  adopted  in  that  case.  The  question  involved  no  inquiry  as 
to  the  amount  of  skill  the  defendants  possessed.  Upon  their  own 
admission,  they  were  in  a  state  of  absolute  and  unqualified  ignorance 
upon  the  subject.  Assuming,  therefore,  that  the  direction,  however 
calculated  to  mislead  the  jury,  was  substantially  right,  the  conclusion 
to  which  the  jury  came  was  clearly  not  warranted  by  the  evidence. 

Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

There  are  two  questions  in  this  case.  The  first  is,  whether  the  action 
will  lie ;  and  the  second,  whether  the  jury  found  a  right  verdict  upon 
the  evidence. 

If  the  first  question  were  decided  for  the  defendants,  the  second  ques- 
tion would  not  arise.  But  we  think  that  both  questions  ought  to  be 
decided  for  the  plaintiff. 

At  the  trial,  my  Brother  Parke  told  the  jury  that  the  action  was  of 
the  first  impression,  and  reserved  the  point  whether  it  would  lie  against 
the  defendants,  as  valuers,  or  quasi  arbitrators,  on  the  sort  of  implied 
undertaking  alleged  in  the  declaration. 

We  do  not  think  that  the  action  is  brought  against  the  defendants 
*1 881  ^or  m*sconduct  as  quasi  arbitrators  ^between  the  parties.  The 
J  cause  of  action  is,  that  the  defendants,  by  holding  themselves 
out  as  valuers  and  surveyors  of  ecclesiastical  property,  represented 
themselves  as  understanding  the  subject,  and  qualified  to  act  in  the 
business  in  which  they  professed  to  act,  and  thus  induced  the  plaintiff 
to  retain  and  employ  them ;  whereas  they  were  ignorant  of  the  subject, 
and  the  plaintiff  by  reason  of  their  ignorance  sustained  a  loss.  Their 
ignorance  of  the  subject,  and  incompetency  to  act  in  the  business,  were 
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in  part  shown  by  their  failure  upon  the  valuation  which  subsequently 
took  place :  but  that  was  not  the  whole  cause  of  action.  The  cause  of 
action  was,  their  undertaking  that  they  were  competent,  and  the  breach 
of  that  undertaking,  followed  by  a  loss  sustained  by  the  plaintiff. 

It  is  not  necessary  to  consider  whether  an  action  will  lie  against  an 
arbitrator  for  anything  done  by  him  whilst  acting  strictly  within  that 
capacity,  because  this  is  not  that  case.  If  the  defendants,  in  considera- 
tion of  the  plaintiff's  retainer,  had  entered  into  a  written  engagement 
that  they  were  qualified  to  act,  and  understood  the  subject,  there  is  no 
rule  of  law  which  would  have  protected  them  from  liability  for  a  loss 
caused  by  a  breach  of  that  engagement.  The  contract  which  in  the 
case  put  would  be  expressed,  may  in  this  case.be  implied  from  the  cir- 
cumstances ;  and  we  therefore  think  that  the  action  will  lie. 

Assuming,  then,  that  the  action  will  lie,  the  question  is,  is  the  verdict 
right,  upon  the  evidence  ?  Upon  this  part  of  the  case,  the  learned 
judge  who  presided  at  the  trial  reports  that  he  inclined  to  think  that 
the  only  obligation  stated  in  the  declaration,  was,  to  value  the  dilapi- 
dations, and  to  use  their  best  endeavours  to  procure  the  same  to  be 
fixed  and  settled  at  a  fair  and  proper  amount ;  and  not  to  supply  skill 
and  knowledge  of  the  law ;  but  that,  to  avoid  further  litigation, — in  case 
this  *court  should  think  that  the  declaration  meant  that  the  r^M 
defendants  impliedly  undertook  to  supply  skill  and  knowledge  of  *- 
the  law  as  to  the  proper  mode  of  valuation, — he  told  the  jury  that  he 
would  leave  the  question  to  them,  whether  the  defendants  did  supply  that 
skill  and  knowledge ;  that  it  was  clear  that  they  did  not  supply  accurate 
knowledge  of  the  law,  because  they  did  not  follow  the  rule  laid  down 
in  the  case  of  Wise  v.  Metcalfe,  10  B.  &  C.  299,  5  M.  &  R.  235,  or 
indeed  know  of  that  case.  He  told  the  jury  that  the  defendants 
were  not  bound  to  supply  that  accurate  knowledge,  but  left  it  to  them 
to  say  whether  the  defendants  had  supplied  that  ordinary  degree  of  skill 
and  knowledge  which  would  reasonably  be  expected  from  country  sur- 
veyors and  valuers :  and  the  jury  found  that  they  did. 

We  agree  with  my  learned  Brother,  that  the  defendants  could  not  be 
expected  to  supply  minute  and  accurate  knowledge  of  the  law ;  but  we 
tLink,  that,  under  the  circumstances,  they  might  properly  be  required 
to  know  the  general  rules  applicable  to  the  valuation  of  ecclesiastical 
property,  and  the  broad  distinction  which  exists  between  the  cases  of 
an  incoming  and  an  outgoing  tenant,  and  an  incoming  and  outgoing  in- 
cumbent. According  to  the  evidence,  it  is  plain  that  the  defendants 
acted  in  the  valuation  as  if  it  were  the  case  of  outgoing  and  incoming 
tenant  merely,  and  that  they  knew  of  no  other  rule.  Their  ignorance  in 
this  respect  was  a  breach  of  their  previous  engagement ;  and  the  jury 
ought  not,  under  such  circumstances,  to  have  found  a  verdict  for  the 
defendants.     There  must,  therefore,  be  a  new  trial,  upon  the  ground. 

vol.  xv. — 19  N 
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that  the  verdict  is  against  the  evidence :  and  the  costs  will  abide  the 
event.  Bale  absolute  accordingly. 


*+qrfl  Mellor,  for  the  defendants,  applied  for  leave  to  appeal,  *under 
■*  the  35th  section  of  the  Common  Law  Procedure  Act,  1854, — 17 
&  18  Vict.  c.  125,  which  enacts,  that,  "  in  all  cases  of  motions  for  a 
new  trial  upon  the  ground  that  the  judge  has  not  ruled  according  to 
law,  if  the  rule  to  show  cause  be  refused,  or  if  granted  bo  then  dis- 
charged or  made  absolute,  the  party  decided  against  may  appeal,  pro- 
vided any  one  of  the  judges  dissent  from  the  rule  being  refused,  or, 
when  granted,  being  discharged  or  made  absolute,  as  the  case  may  be, 
or  provided  the  court  in  its  discretion  think  fit  that  an  appeal  should  be 
allowed :  provided,  that,  where  the  application  for  a  new  trial  is  upon  a 
matter  of  discretion  only,  as,  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  or  otherwise,  no  such  appeal  shall  be  allowed." 
[Jbrvis,  C.  J. — The  35th  section  is  not  retrospective:  its  language 
shows  that  it  could  only  have  been  intended  to  apply  to  cases  where 
the  trial  has  taken  place  since  the  passing  of  the  act.  In  Hughes 
v.  Lumley,  19  Jurist,  60,  the  court  of  error  decided  that  the  32d  sec- 
tion, which  provides  that  error  may  be  brought  upon  a  special  case, 
unless  the  parties  agree  to  the  contrary,  is  not  retrospective.]  The 
44th  section,  which  enacts,  that,  "  when  a  new  trial  is  granted,  on  the 
ground  that  the  verdict  was  against  evidence,  the  costs  of  the  first  trial 
shall  abide  the  event,  unless  the  court  shall  otherwise  order,"  is  assumed 
in  this  very  case  to  be  retrospective  in  its  operation.  The  34th  section 
provides  that,  "  in  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon 
a  point  reserved  at  the  trial,  if  the  rule  to  show  cause  be  refused,  or 
granted  and  then  discharged  or  made  absolute,  the  party  decided  against 
may  appeal."  If  the  learned  judge  had  ruled  against  the  defendants  at 
the  trial,  instead  of  reserving  the  point,  as  he  intimated  he  should  in 
the  event  of  the  jury  finding  for  the  plaintiff,  the  defendants  would  clearly 
have  been  entitled  to  appeal.  [Maule,  J. — It  is  hard  to  say  that  a 
^-q...,  man  shall  be  *bound  by  a  state  of  the  law  of  which  he  had  no  no- 
-I  tice  at  the  time  to  which  it  is  sought  to  make  it  applicable.]  That 
may  be  an  answer  to  the  application  so  far  as  regards  the  34th  sec- 
tion. But  it  is  submitted,  that  the  fact  of  the  Court  having  taken  time 
for  deliberation,  shows  that  this  is  a  case  for  the  exercise  of  its  discre- 
tion under  s.  35. 

Jervis,  C.  J. — We  agreed  with  the  ruling  of  the  judge :  but  we  think 
the  jury  have  not  arrived  at  a  right  conclusion.  The  last  words  of  the 
35th  section, — «  provided,  that,  when  the  application  for  a  new  trial  is 
upon  a  matter  of  discretion  only,  as,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  or  otherwise,  no  such  appeal  shall  be 
allowed," — are  against  you. 
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The  rest  of  the  Court  concurring,  Rule  refused. (a) 

(a)  The  cause  went  down  again  for  trial  at  the  Spring  Assizes  for  Lincoln  in  1855,  but  ended 
in  a  compromise. 

In  a  Report  of  a  select  committee  of  the  Royal  Institute  of  British  Architects,  on  the  subject 
of  dilapidations,  published  in  1844,  the  foUowing  resolution  as  to  ecclesiastical  dilapidations  was 
adopted,  and,  it  is  understood  in  the  profession,  has  ever  since  been  acted  upon  : — 

"The  committee  are  of  opinion  that  the  usual  practice  as  to  ecclesiastical  dilapidations,  is,  to 
consider  that  (independently  of  the  obligation  to  compensate  for  actual  deficiencies)  the  repre- 
sentatives of  a  late  incumbent  are  liable  for  the  value  of  repairs  equivalent  to,  or  consonant  with, 
the  extent  of  those  which,  in  civil. cases,  a  lessee  would  be  colled  upon  to  perform  on  taking  a 
lease  for  twenty-one  years,  under  an  agreement  to  put  the  premises  into  complete  and  substantial 
repair  at  the  commencement  of  such  term.  The  committee,  however,  especially  direct  attention 
to  the  ease  of  Wise  «.  Metcalfe." 


*WILKIN  v.  REED.     June  3.  [*192 

The  declaration  in  an  action  for  giving  a  false  character  of  one  P.,  a  olerk,  alleged  that  the 
defendant  fraudulently  represented  to  the  plaintiff  that  the  reason  why  he  had  dismissed  P. 
from  his  employ,  was,  the  decrease  in  his  business,  and  that  the  defendant  recommended  the 
plaintiff  to  try  P.,  and  knowingly  suppressed  and  concealed  from  the  plaintiff  the  fact  that  P. 
had  been  dismissed  from  his  employ  on  account  of  dishonesty. 

It  appeared  at  the  trial,  that  P.  had  been  guilty  of  dishonesty  while  in  the  defendant's  employ, 
but  ths£  the  defendant  had  not  mentioned  that  fact  to  the  plaintiff  when  he  recommended  him 
to  try  P.  It  further  appeared,  however,  that  P.  had  not  been  dismissed  from  the  defendant's 
employ  on  account  of  his  dishonesty,  but  really  for  the  reason  which  the  defendant  had  assigned 
to  the  plaintiff  :— 

Held,  that  this  evidence  did  not  support  the  declaration. 

The  judge  at  the  trial  refused  to  allow  the  declaration  to  be  amended  by  inserting  an  allegation 
"that  P.,  whilst  in  the  defendant's  employ,  was  guilty  of  dishonesty/'  instead  of  the  allegation 
"that  P.  had  been  dismissed  from  the  employment  of  the  defendant  on  account  of  dishonesty :" 
— Held,  that  the  amendment  was  properly  refused, — the  matter  in  controversy  between  the 
parties  being,  not  whether  the  defendant  had  fraudulently  suppressed  the  fact  that  P.  had  been 
guilty  of  dishonesty,  but  whether  he  had  given  the  true  reason  for  having  dismissed  him. 

SembU,  that  it  is  for  the  judge  at  the  trial,  looking  at  the  record  and  at  the  evidence,  to  say  what 
is  "  the  real  question  in  controversy  between  the  parties,"  within  the  meaning  of  the  Common 
Law  Procedure  Act,  1852, 15  k  16  Vict.  a  76,  s.  222. 

This  was  an  action  for  an  alleged  false  representation  as  to  the  cha- 
racter of  a  clerk. 

The  declaration  stated,  that,  during  all  the  time  thereinafter  men- 
tioned, the  plaintiff  practised  as  an  attorney  and  solicitor,  and  carried 
on  business  as  such :  That  one  William  Henry  Pargeter  applied  to  the 
plaintiff  to  employ  him  as  clerk  of  the  plaintiff  in  the  plaintiff's  said 
business, — of  which  the  defendant,  at  the  time  of  the  false  and  deceitful 
representations  and  assertions  made  by  the  defendant  as  thereinafter 
mentioned,  had  notice :  That  the  said  William  Henry  Pargeter  had,  be- 
fore the  time  of  the  committing  of  the  said  grievances  by  the  defendant, 
been  in  the  employment  of  the  defendant  and  his  partners,  carrying  on 
business  as  attorneys  and  solicitors,  and  had  ceased  to  be  in  such  em- 
ployment :  That  thereupon  the  defendant,  well  knowing  the  premises, 
but  intending  to  deceive  and  defraud  the  plaintiff,  and  to  induce  the 
plaintiff  to  employ  the  said  William  Henry  Pargeter  as  clerk  of  the 
plaintiff  in  the  plaintiff's  said  business,  falsely,  deceitfully,  and  fraudu- 
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*1Q*H  lenfcly  [represented  and  *a9serted  to  the  plaintiff  that  the  princi- 
-*  pal  reason  of  the  said  William  Henry  Pargeter  having  left  the 
employ  of  the  defendant  and  his  said  partners,  was,  the  alteration  that 
had  recently  been  made  in  the  practice  of  common  law  by  the  Common 
Law  Procedure  Act,  and  the  reduction  of  the  profits  of  that  branch  of 
their  business ;  that  the  only  branch  of  the  profession  in  which  the  de- 
fendant considered  the  said  William  Henry  Pargeter  deficient,  was, 
Chancery ;  but  that,  with  that  exception,  considering  the  nature  of  the 
plaintiff's  business,  the  defendant  thought  the  plaintiff  would  find  the 
said  William  Henry  Pargeter  very  useful,  and  that  the  defendant] 
recommended  the  plaintiff  to  try  the  said  William  Henry  Pargeter  ;  and 
the  defendant  then  knowingly  suppressed  and  concealed  from  the  plain- 
tiff the  fact  that  the  said  William  Henry  Pargeter  had  been  [dismissed 
from  the  employment  of  the  defendant  and  his  said  partners  on  account 
of  the  dishonesty  of  the  said  William  Henry  Pargeter] :  By  means  and 
in  consequence  of  which  said  false  representations  and  assertions  of  the 
defendant,  the  plaintiff,  believing  and  relying  on  the  truth  of  the  said 
representations  and  assertions,  and  not  knowing  or  believing  to  the 
contrary,  and  induced  thereby,  took  the  said  William  Henry  Pargeter 
into  his,  the  plaintiff's,  employ  as  clerk  in  the  plaintiff's  said  business, 
and  the  said  William  Henry  Pargeter  entered  upon  the  said  employ, 
and  continued  for  some  time  therein  :  Whereas,  in  fact,  as  the  defendant 
at  the  time  of  making  the  said  representations  and  assertions  well  knew 
[the  principal  reason  of  the  said  William  Henry  Pargeter  having  left 
the  said  employ  of  the  defendant  and  his  said  partners,  was  not  the 
reason  so  assigned,  represented,  and  asserted  by  the  defendant ;  and 
whereas,  as  the  defendant  at  the  time  of  making  the  said  representa- 
tions and  assertions  well  knew,  the  principal  reason  of  the  said  William 
#-  q  ,-.  Henry  Pargeter 's  having  left  the  said  employ  *of  the  defendant 
-*  and  his  said  partners,  was,  that]  the  said  William  Henry  Parge- 
ter had  been  dishonest,  and  had  committed  divers  acts  of  dishonesty  : 
That,  after  the  making  of  the  said  false,  deceitful,  and  fraudulent  repre- 
sentations and  assertions,  and  before  the  commencement  of  this  suit, 
the  plaintiff  sustained  great  loss  and  damage  by  reason  of  and  in  conse- 
quence of  the  same,  in  this,  that,  after  the  plaintiff  had  taken  the  said 
William  Henry  Pargeter  into  his  said  employ,  and  whilst  the  plaintiff, 
induced  by  and  relying  on  the  said  representations  and  assertions  of  the 
defendant,  was  employing  the  said  William  Henry  Pargeter  as  afore- 
said, the  said  William  Henry  Pargeter,  in  his  said  employ,  and  in  vio- 
lation of  his  duty  therein,  and  before  the  commencement  of  this  suit, 
improperly  and  fraudulently  obtained  and  received  moneys  of  the  plain- 
tiff, and  improperly  and  fraudulently  appropriated  and  applied  to  his 
the  said  William  Henry  Pargeter's  own  use  certain  moneys  of  the  plain- 
tiff, and  certain  moneys  which  he  ought  to  have  paid  but  did  not  pay  to 
the  plaintiff,  and  improperly  and  fraudulently  omitted  to  apply  to  cer- 
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tain  purposes  for  and  on  behalf  of  the  plaintiff  certain  moneys  which  he 
ought  as  such  clerk  to  have  applied  to  such  last-mentioned  purposes, 
and  improperly  and  fraudulently  appropriated  and  applied  to  his  the 
said  William  Henry  Pargeter's  own  use  certain  moneys  of  clients  of  the 
plaintiff  in  his  said  business,  and  for  which  the  plaintiff  was  responsible ; 
and  by  reason  of  the  premises,  the  plaintiff,  before  the  commencement 
of  this  suit,  wholly  lost  the  said  moneys,  and  was  damaged  to  the  amount 
of  the  same. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  in  Lon- 
don in  Easter  Term  last.  The  facts  which  appeared  in  evidence  were 
as  follows : — The  plaintiff,  an  attorney,  in  November,  1852,  wanting  a 
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managing  *clerk,  and  being  referred  by  one  William  Henry 
Pargeter,  who  was  desirous  of  entering  into  bis  employ  in  that 
capacity,  to  the  defendant,  who  was  a  member  of  a  firm  in  whose  service 
Pargeter  had  been,  for  his  character  and  acquirements,  called  upon  the 
defendant,  and  asked  him, — first,  for  what  reason  Pargeter  had  left  his 
employ, — secondly,  whether  he  was  sober, — thirdly,  whether  he  was 
competent  to  be  intrusted  with  the  conduct  of  the  plaintiff's  business 
in  his  absence.  To  the  first  of  these  questions,  the  defendant  replied, 
that  Pargeter  had  left  his  employ  in  consequence  of  the  decrease  in  the 
profits  of  his  business,  resulting  from  the  changes  introduced  by  the 
Common  Law  Procedure  Act ;  to  the  second,  that  Pargeter  was  sober ; 
and,  to  the  third,  that  he  perfectly  understood  common  law,  but 
required  a  good  deal  of  looking  after  in  Chancery :  and  he  added, — 
"  He  will  suit  you  very  well ;  and  I  should  recommend  you  to  try  him." 
Upon  this  representation  and  recommendation  the  plaintiff  took  Par- 
geter into  his  employ,  but  was  ultimately  obliged  to  dismiss  him,  having 
discovered  that  he  had  embezzled  considerable  sums  of  money  which  had 
been  intrusted  to  him. 

It  was  proved  that  Pargeter  had  whilst  in  the  defendant's  employ 
committed  similar  acts  of  dishonesty.  But  it  appeared  that  the  defend- 
ant had,  out  of  consideration  for  his  wife  and  family,  and  his  profes- 
sions of  contrition,  overlooked  his  offences,  and  continued  him  for  some 
time  in  his  employ ;  and  that  he  was  ultimately  discharged  for  the  rea- 
son which  the  defendant  had  assigned. 

The  plaintiff's  counsel  thereupon  applied  that  the  declaration  might 
be  amended,  by  striking  out  the  parts  within  brackets,  and  inserting 
therein,  in  place  of  the  words  "dismissed  from  the  employment  of 
the  defendant  and  his  said  partners  on  account  of  the  dishonesty  of  the 
*said  William  Henry  Pargeter,"  the  following  words,  "while  in  r+*qr> 
the  employment  of  the  defendant  and  his  said  partners,  guilty  of  *■ 
dishonesty.*9 

The  learned  judge,  after  some  consideration,  declined  to  allow  the 
proposed  amendment ;  and,  being  of  opinion,  that,  upon  the  record  as 

n2 
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it  stood,  there  was  no  evidence  to  support  the  declaration,  he  directed 
the  jury  to  find  a  verdict  for  the  defendant. 

Byles,  Serjt.,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  learned  judge  had  improperly  refused  to. 
allow  the  declaration  to  be  amended,  and  that  there  was  evidence  to  go 
to  the  jury  in  support  of  the  declaration  as  it  stood ;  citing  Foster  v. 
Charles,  4  M.  &  P.  61,  741,  6  Bingh.  396  (E.  C.  L.  R.  vol.  19),  7  Bingh. 
105  (E.  C.  L.  B.  vol.  20).  He  also  moved  substantively  for  an  amend- 
ment under  the  15  &  16  Vict.  c.  76,  s.  222. 

Watson  and  Lush  now  showed  cause. — There  was  no  evidence  to 
support  the  declaration  as  it  stands.  The  gravamen  is,  that  the  defend- 
ant falsely  represented  to  the  plaintiff  that  the  principal  reason  of  Par- 
geter  having  left  the  employ  of  the  defendant  and  his  partners,  was, 
the  alteration  in  the  practice,  and  the  consequent  reduction  of  profits, 
and  suppressed  the  fact  that  Pargeter  had  been  dismissed  on  account 
of  dishonesty.  It  appeared  that  Pargeter  had  in  fact  been  guilty  of 
dishonesty  whilst  in  the  employ  of  the  defendant  and  his  partners. 
But  there  was  no  evidence  that  that  was  the  ground  of  his  dismissal. 
On  the  contrary,  it  distinctly  appeared  that  his  offence  had  been  con- 
doned, and  that  he  continued  in  the  employ  for  a  considerable  period 
afterwards,  and  was  in  truth  discharged  for  the  reason  which  the  defend- 
ant assigned. 

Then  as  to  the  amendment, — The  3  k  4  W.  4,  c.  42,  s.  23,  is  still  in 
*1Q71  0Pera^on>  and  is  unrepealed  by  the  15  *&  16  Vict.  c.  76,  s.  222 : 
^  and,  under  that  statute,  though  there  was  a  right  of  appeal  where 
an  amendment  was  improperly  made,  there  was  none  where  the  appli- 
cation to  amend  was  refused :  Doe  d.  Poole  v.  Errington,  1  Ad.  &  E. 
750  (E.  C.  L.  R.  vol.  28),  3N.&M.  646  (E.  C.  L.  R.  vol.  28),  1  M.  & 
Rob.  343.(a)  [Jervis,  C.  J. — The  point  was  recently  before  this  court 
in  a  case  of  Lewis  v.  Clifton.(J)  My  Brother  Byles  there  contended 
stoutly,  that,  I  having  refused  to  allow  an  amendment  at  the  trial  (in 
which  I  think  I  was  wrong),  there  was  no  power  of  appeal.  We  shall, 
no  doubt,  presently  hear  him  arguing  as  stoutly  the  other  way.]  The 
222d  section  of  the  15  &  16  Vict.  c.  76,  gives  very  large  powers  to  the 
court  to  amend  at  any  stage  of  the  proceedings.  It  enacts  that  "  it 
shall  be  lawful  for  the  superior  courts  of  common  law,  and  every  judge 
thereof,  and  any  judge  sitting  at  Nisi  Prius,  at  all  times  to  amend  all 
defects  and  errors  in  any  proceeding  in  civil  causes,  whether  there  is 
anything  in  writing  to  amend  by  or  not,  and  whether  the  defect  or 
error  be  that  of  the  party  applying  to  amend,  or  not ;  and  all  such 
amendments  may  be  made  with  or  without  costs,  and  upon  such  terms 

(o)  But  soe  Parki  v.  Edge,  1  C.  A  M.  429,  f  3  Tyrwh.  364  (nom.  Parker  r.  Ade,  1  Dowl.  P.  0. 
643);  Pollen  v.  Seaven,  2  Gale,  132 ;  WMtwill  v.  Scheer,  8  Ad.  &  E.  301  (E.  0.  L.  R.  voL  35), 
SN.4P.  398.     And  see  Parry  r.  Fairhurst,  2  C.  M.  A  R.  190,  f  5  Tyrwh.  «S5. 

(b)  In  Lewis  v.  Clifton,  the  court  took  time  to  consider;  but  no  judgment  was  pronounced,  the 
parties  having  settled. 
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as  to  the  court  or  judge  may  seem  fit ;  and  all  such  amendments  as 
may  be  necessary  for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties  shall  be  so  made." 
The  amendment  here  sought  was  not  justified  by  the  facts,  and  would 
not,  if  allowed,  conduce  to  the  determination  of  the  real  question  in 
controversy  between  the  parties.  [Jbrvis,  C.  J. — Assuming  that  Par- 
geter  had  *been  guilty  of  the  dishonesty  alleged,  the  omission  p^go 
to  mention  it  to  the  plaintiff  was  no  cause  of  action.]  Clearly  '- 
not.  [Cresswell,  J. — Many  cases  might  be  supposed  where  it  would 
not  only  be  unnecessary,  but  cruel  and  unjustifiable,  to  disclose  a  sin 
of  which  the  clerk  had  repented,  and  for  which  he  had  obtained  for- 
giveness.] There  is  no  matter  in  controversy  between  these  parties 
except  that  which  the  declaration  discloses,  viz.,  whether  or  not  the  de- 
fendant was  guilty  of  a  fraudulent  misrepresentation.  The  plaintiff, 
having  failed  to  substantiate  that  charge,  now  seeks  to  substitute  an- 
other, viz.,  whether  the  defendant  was  guilty  of  a  fraudulent  suppres- 
sion of  a  fact  which  he  was  bound  to  disclose.  Who  is  to  determine 
whether  or  not  the  case  is  one  for  amendment  ?  [Jervis,  C.  J. — The 
Court  of  Queen's  Bench  have  held  that  it  is  for  the  judge  to  determine 
it.  Maule,  J. — I  should  be  inclined  to  hold  that  it  is  a  matter  of  fact, 
to  be  decided  by  the  judge  on  reference  to  the  record  and  to  the  evi- 
dence, whether  or  not  the  amendment  proposed  is  necessary  for  the 
purpose  of  determining  the  real  question  in  controversy  between  the 
parties.  The  statute  could  not  have  contemplated  the  amendment  to 
extend  to  every  matter  which  could  by  possibility  be  started  in  the 
course  of  the  trial.  It  has  been  thought  by  some  of  the  judges  that 
the  presiding  judge  is  bound  to  make  an  amendment,  if  asked  for,  if  by 
so  doing  some  question  might  be  raised  between  the  parties.  But  that 
clearly  is  not  correct.  Whether  the  decision  at  Nisi  Prius  is  final  or 
not,  is  a  very  nice  question.  Jervis,  C.  J. — If  the  course  of  legisla- 
tion upon  the  subject  of  amendments  at  Nisi  Prius  be  looked  at,  it  will 
be  found  to  afford  an  argument  against  the  decision  of  the  judge  being 
reviewable.  Formerly,  amendments  could  only  be  made  at  Chambers. 
Then  came  the  9  G.  4,  c.  15,  which  empowered  the  judge  at  the  trial 
to  amend  in  the  case  of  a  variance  *"  between  any  matter  in  r* jqq 
writing  or  in  print  produced  in  evidence,  and  the  recital  or  set-  L 
ting  forth  thereof  upon  the  record:"  and  the  discretion  thus  vested  in 
the  judge  has  been  held  not  to  be  reviewable  by  the  court, — Parks  v. 
Edge,  1  C.  &  M.  429,f  3  Tyrwh.  364.  Then  came  the  3  &  4  W.  4,  c. 
42,  s.  23,  which  considerably  extended  the  power  of  the  judge,  and 
enabled  him  to  amend  "  when  any  variance  should  appear  between  the 
proof  and  the  recital  or  setting  forth  on  the  record,  &c,  of  any  con- 
tract,, custom,  prescription,  name,  or  other  matter,  in  any  particular  or 
particulars  in  the  judgment  of  such  court  or  judge  not  material  to  the 
merits  of  the  case,  and  by  which  the  opposite  party  could  not  have 
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been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or  defence ;" 
and  it  concludes  with  a  proviso,  "  that  it  shall  be  lawful  for  any  party 
who  is  dissatisfied  with  the  decision  of  such  judge  at  Nisi  Frius,  &c, 
respecting  his  allowance  of  any  such  amendment,  to  apply  to  the  court 
from  which  such  record  or  writ  issued,  for  a  new  trial  upon  that  ground; 
and,  in  case  any  such  court  shall  think  such  amendment  improper,  a 
new  trial  shall  be  granted  accordingly,  on  such  terms  as  the  court  shall 
think  fit,  or  the  court  shall  make  such  other  order  as  to  them  shall  seem 
meet."  Under  that  statute  the  refusal  of  the  judge  to  allow  an  amend- 
ment was  held  not  to  be  subject  to  review  by  the  court, — Doe  d.  Poole 
v.  Errington,  1  Ad.  &  E.  750  (E.  C.  L.  R.  vol.  28),  8  N.  &  M.  646,  1 
M.  &  Rob.  343.  Then  comes  the  15  &  16  Vict.  c.  76,  s.  222,  which 
gives  very  large  powers  of  amendment,  at  all  times,  to  "  the  superior 
courts  of  common  law,  and  every  judge  thereof,  and  any  judge  sitting 
at  Nisi  Frius,"  and  concludes  with  saying  that  "all  such  amendments 
as  may  be  necessary  for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties  shall  be  so  made.'9 
Nothing  is  there  said  about  the  power  to  review :  and,  if  the  legislature 
*9001  ^  ""intended  the  discretion  to  be  subject  to  appeal,  I  think 
*  they  would  have  said  so.  Crowdbr,  J. — I  think  it  would  require 
strong  and  express  words  to  justify  the  conclusion  that  the  exercise  of 
discretion  by  the  judge  is  not  reviewable.  Maulb,  J. — The  recent 
statute  imposes  a  duty  upon  the  persons  who  are  authorized  to  amend, 
to  make  the  amendment  in  all  cases  where  the  amendment  is  such  as 
may  be  necessary  for  determining  in  the  existing  suit  the  real  question 
in  controversy  between  the  parties.  The  court  may  do  it,  a  judge  at 
Chambers  may  do  it,  and  the  judge  at  Nisi  Prius  may  do  it.  Nothing 
is  said  about  review :  that  is  left  to  the  general  law.  Probably  the  de- 
cision of  a  judge  at  Chambers  might  be  reviewed  in  full  court.  It  may 
be  affirmed  generally,  that,  where  a  thing  may  be  done  by  the  court, 
or  a  judge,  and  the  judge  does  it,  his  decision  may  be  reviewed.(a)  But 
here,  I  think,  whether  the  amendment  is  made  (or  refused)  by  the  court, 
or  by  a  judge  at  Chambers,  or  the  judge  at  the  trial,  the  decision  can- 
not be  reviewed.  Jervis,  C.  J. — Certainly  there  is  no  necessity  for 
the  power  to  review,  seeing  that  the  refusal  of  the  judge  to  amend  does 
not  preclude  the  party  from  making  a  substantive  application  to  the 
court  for  an  amendment.]  If  there  be  a  substantive  application  to  the 
court  for  an  amendment,  it  must  be  made  upon  an  affidavit  that  the 
proposed  amendment  is  necessary  for  the  purpose  of  determining  the 
real  question  in  controversy  between  the  parties ;  and  the  other  side 
will  have  an  opportunity  of  answering  it.  Assuming  that  the  court 
has  power  to  review  the  decision  of  the  learned  judge  in  refusing  the 
amendment,  it  is  submitted  that  that  discretion  was  properly  exercised. 

(a)  See  Rex  v.  Aim  on,  Wilmot's  Notes,  264 j  Darrington  v.  Price,  6  C.  B.  S09  (K.  C.  L.  R. 
voL  60). 
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The  amendment  asked  for,  was,  the  introduction  of  an  averment  that 
♦the  defendant  had  knowingly  suppressed  and  concealed  from  r*2A1 
the  plaintiff  the  fact  that  Fargeter  had  been,  while  in  the  em-  *- 
ployment  of  the  defendant  and  partners,  guilty  of  dishonesty.  There 
was  no  evidence  to  support  that  allegation,  if  allowed  to  be  introduced. 
There  was  in  fact  no  fraudulent  concealment ;  for,  the  dishonesty  of 
Pargeter  was  not  in  the  defendant's  mind  at  the  time  as  a  cause  of  dis- 
missal. [Maulb,  J. — I  inclined  to  think  that  the  amendment  ought 
to  be  made,  if  the  defendant,  dishonestly  intending  to  get  Pargeter  into 
the  plaintiff's  service,  was  silent  upon  the  subject  of  a  delinquency  on 
the  part  of  Pargeter  which  he  was  bound  to  communicate  to  the  plain- 
tiff. In  that  case,  I  should  say  the  concealment  was  a  cause  of  action. 
But  that  state  of  things  did  not  exist  here  :  and,  in  order  to  bring  the 
case  within  the  statute,  not  only  must  it  have  existed,  but  it  must  have 
been  the  matter  in  controversy  between  the  parties  in  the  suit.] 

Couch  (with  whom  was  Byles^  Serjt.),  in  support  of  the  rule. — That 
which  took  place  between  the  parties  when  the  representation  com- 
plained of  was  made,  was  this, — The  plaintiff,  who  from  having  recently 
met  with  a  severe  accident  was  not  able  to  give  much  personal  attention 
to  business,  was  desirous  of  hiring  a  clerk  on  whom  he  might  place 
reliance.  The  mere  fact  of  his  going  to  the  defendant  under  such  cir- 
cumstances should  have  induced  the  latter,  even  if  no  inquiry  was  spe- 
cifically made  as  to  Pargeter's  character  for  honesty,  to  say  something 
upon  the  subject.  The  fact  of  the  plaintiff's  inquiries  being  limited  to 
the  cause  of  Pargeter's  dismissal,  his  sobriety,  and  his  capacity  for 
business,  did  not  justify  the  defendant  in  abstaining  from  communicating 
to  him  that  Pargeter  had,  whilst  in  his  employ,  been  guilty  of  disho- 
nesty. There  was  evidence,  therefore,  to  go  to  the  jury  upon  the  decla- 
ration as  originally  ♦framed.  It  alleges  that  the  defendant,  r^™ 
intending  to  deceive  and  defraud  the  plaintiff,  and  to  induce  him  L 
to  employ  Pargeter  as  his  clerk,  falsely,  deceitfully,  and  fraudulently 
(omitting  the  allegations  as  to  the  supposed  cause  of  dismissal,  and  as 
to  professional  ability  of  the  clerk),  recommended  the  plaintiff  to  try 
Pargeter.  The  argument  on  the  other  side  seeks  to  narrow  that  into 
a  recommendation  of  the  party  on  the  score  of  his  attainments,  irre- 
spective of  his  moral  qualities.  [Jervis,  C.  J. — The  gravamen  is, 
that  the  defendant  suppressed  and  concealed  the  fact  that  Pargeter 
had  been  dismissed  from  his  employ  on  account  of  dishonesty.  And  it 
was  proved  that  the  only  ground  of  his  dismissal  was,  the  diminution 
of  profits  on  account  of  the  altered  practice  of  the  courts.]  Assuming 
that  an  amendment  was  necessary,  that  which  was  asked  was  clearly 
an  amendment  within  the  intention  of  the  statute,  and  one  which  the 
learned  judge  was  bound  to  make.  The  evidence  was  that  the  defend- 
ant concealed  (fraudulently,  we  say)  the  fact  that  Pargeter  had  been 
guilty  of  dishonesty.     The  substantial  question  which  the  parties  went 

vol.  xv.— 20 
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down  to  try,  was,  whether  or  not  the  defendant  fraudulently  induced 
the  plaintiff  to  take  Fargeter  into  his  employ,  by  means  of  the  repre- 
sentations and  concealment  made  by  him,  when  asked  to  certify  as  to 
the  character  and  qualifications  of  Pargeter.  [Maule,  J. — It  was  not 
such  a  general  amendment  as  that  which  you  asked  for.]  The  applica- 
tion to  amend  was  limited  to  the  apparent  necessity.  [Maule,  J. — 
Was  the  amendment  proposed  such  an  amendment  as  would  enable  you 
to  try  the  real  question  in  controversy  between  you  ?  Now,  whether 
or  not  the  defendant  fraudulently  suppressed  the  fact  that  Pargeter 
had  at  some  period  of  time  whilst  in  the  defendant's  service  been  guilty 
of  dishonesty,  never  was  a  question  in  controversy  between  the  plain- 
tiff and  the  defendant.]  It  was  at  all  events  an  essential  part  of  the 
inquiry. 

*20TI       *Then,  the  determination  of  the  judge,  whether  the  amend- 
-I  ment  is  allowed  or  refused,  is  clearly  subject  to  the  control  and 
revision  of  the  court  in  banc.     [He  was  stopped  by  the  Court.] 

Jervis,  C.  J. — As  we  are  all  of  opinion  that  the  rule  must  be  dis- 
charged on  the  other  grounds,  it  is  unnecessary  to  enter  into  any  dis- 
cussion as  to  whether  or  not  the  decision  of  .the  judge  at  Nisi  Prius  upon 
the  15  &  16  Vict.  c.  76,  s.  222,  is  reviewable  by  the  court.  That  ques- 
tion presents  some  difficulty;  and,  if  it  had  been  necessary  to  determine 
it,  I  for  one  should  have  been  glad  to  hear  what  could  be  said  in  support 
of  the  affirmative,  and  probably  should  have  desired  time  to  consider. 
I  do  not  think  that  this  rule  can  be  sustained  upon  either  of  the  grounds 
upon  which  it  is  moved.  In  the  first  place,  it  has  been  insisted  that 
there  was  evidence  enough  to  support  the  declaration  as  it  originally 
stood.  If  you  strike  out  of  the  declaration  that  which  was  disproved, 
viz.,  the  allegation  that  the  defendant  falsely  and  fraudulently  repre- 
sented that  the  decrease  of  business  was  the  ground  of  Pargeter's  dis- 
charge, and  that  he  knowingly  suppressed  and  concealed  from  the 
plaintiff  the  fact  that  Pargeter  had  been  dismissed  on  account  of  dis- 
honesty,— enough  does  not  remain  to  give  a  cause  of  action.  The 
representation  the  falsehood  of  which  is  relied  on,  turned  out  to  be  true. 
The  recommendation  to  try  Pargeter,  is  not  the  gravamen  of  the  charge. 
Then,  it  is  further  contended  that  my  Brother  Maule  unduly  exercised 
the  discretion  vested  in  him  by  the  statute,  in  refusing  to  allow  an 
amendment  to  be  made.  I  think  there  is  no  pretence  for  saying  that. 
Assuming  that  we  have  power  under  the  222d  section  to  review  the 
decision  of  the  judge  at  Nisi  Prius, — which  I  by  no  means  concede, — I 
think  the  amendment  was  properly  refused.  The  amendment  is  to  be 
♦2041  "  8U°k  M  may  k°  *necessary  for  the  purpose  of  determining  in 
J  the  existing  suit  the  real  question  in  controversy  between  the 
parties," — that  is,  the  question  in  agitation  between  them,  which  they 
went  down  to  try.  Now,  here,  the  parties  clearly  did  not  go  down  to 
try  whether  or  not  Pargeter  had  at  some  time  while  in  the  defendant's 
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service  been  guilty  of  some  act  of  dishonesty,  or  whether  the  defendant 
had  recommended  the  plaintiff  to  try  him;  but,  whether  or  not  the 
defendant  had  falsely  and  fraudulently  represented  to  the  plaintiff  that 
Pargeter  had  been  dismissed  from  his  service  upon  a  ground  which  did 
not  affect  his  moral  character,  whereas  in  truth  he  had  been  dismissed 
upon  another  ground,  which  did.  That  alone  was  the  question  in  con- 
troversy between  them.  There  was  no  dispute  whatever  about  the  rest. 
I  therefore  think  the  conclusion  my  Brother  Maule  came  to  was  per- 
fectly right. 

Maule,  J. — I  thought  at  the  trial,  and  I  think  still,  that  the  amendment 
asked  for  was  one  which  ought  not  to  be  allowed.  It  appeared  to  me  to  be 
plain  from  the  pleadings  and  the  evidence,  as  well  as  from  the  opening  of 
the  plaintiff's  counsel,  that  the  question  in  controversy  between  the  parties 
was,  whether  or  not  the  defendant  had  truly  represented  to  the  plaintiff 
that  Pargeter  had  been  dismissed  from  his  service  on  account  of  the 
decrease  of  business.  That  was  the  question,  and  the  only  question  in  con- 
troversy :  according  as  that  representation  was  true  or  false,  the  plaintiff 
would  fail  or  succeed.  This  clearly  could  not  be  a  case  for  amendment 
under  any  statute  but  the  last.  The  3  4  4  W.  4,  c.  42,  s.  23,  which 
was  passed  for  the  purpose  of  extending  the  powers  of  amendment  given 
by  the  9  G.  4,  c.  15,  allowed  amendments  only  in  matters  "  not  material 
to  the  merits  of  the  case."  The  15  &  16  Vict.  c.  76,  s.  222,  goes  much 
further :  it  enacts  that  "  i\  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  *every  judge  thereof,  and  any  judge  sitting  at  r*o/)r 
Nisi  Prius,  at  all  times  to  amend  all  defects  and  errors  in  any  *• 
proceeding  in  civil  causes,  whether  there  is  anything  in  writing  to  amend 
by  or  not,  and  whether  the  defect  or  error  be  that  of  the  party  applying 
to  amend,  or  not ;  and  all  such  amendments  may  be  made,  with  or  with- 
out costs,  and  upon  such  terms  as  to  the  court  or  judge  may  seem  fit ; 
and  all  such  amendments  as  may  be  necessary  for  the  purpose  of  deter- 
mining in  the  existing  suit  the  real  question  in  controversy  between  the 
parties,  shall  be  so  made."  That  section  enables  the  court  or  judge  to 
make  the  amendment  in  the  cases  provided  for,  whether  it  be  in  a  matter 
that  is  material  to  the  merits  of  the  case,  or  not.  Now,  whether  or 
not  a  particular  amendment  is  in  a  matter  material  to  the  merits,  is 
matter  of  law:  but,  whether  or  not  the  proposed  amendment  is  neces- 
sary for  the  purpose  of  determining  the  real  question  in  controversy 
between  the  parties,  is  matter  of  fact,  to  be  decided  by  the  judge.  It 
often  happens,  that,  there  being  a  controversy,  the  parties  are  unable 
to  try  that  controversy  properly,  because  the  pleadings  between  them 
do  not  correctly  show  upon  the  record  what  that  controversy  is.  It 
was  to  obviate  that  inconvenience  that  this  section  was  framed.  What 
was  the  question  in  controversy  between  these  parties  which  was  insuf- 
ficiently stated  upon  this  record  ?  That  there  was  a  controversy  between 
them  as  to  the  defendant's  representation  of  the  true  cause  of  Pargeter 's 
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dismissal  from  the  defendant's  employ,  is  true.  Bat  it  is  not  true  that 
there  was  a  controversy  between  them  as  to  whether  or  not  Pargeter 
had  been  guilty  of  dishonesty,  or  whether  or  not  that  fact  had  been 
fraudulently  concealed  or  suppressed  by  the  defendant.  The  record 
did  not  raise  those  questions ;  nor  was  there  any  evidence  of  them  upon 
which  I  as  a  judge  could  act.  It  has  been  contended  that  there  still 
*20fil  rema*ne<i  something  on  the  face  *of  the  declaration  which  might 
**  give  the  plaintiff  a  cause  of  action :  but  I  think,  that,  striking 
out  what  the  plaintiff  failed  to  prove,  that  which  is  left  is  altogether 
immaterial.  I  think  it  was  intended  by  the  Common  Law  Procedure 
Act  to  limit  the  power  of  amendment  to  the  introduction  of  matters 
which  the  parties  hoped  and  intended  to  try  in  the  cause,  and  not  to 
authorize  amendments  which  might  raise  questions  which  never  were 
contemplated  before.  There  was  nothing  here  to  show  that  the  matter 
sought  to  be  introduced  by  the  proposed  amendment  ever  was  a  question 
in  controversy  between  the  parties :  on  the  contrary,  there  was  strong 
ground  for  presuming  that  no  such  controversy  existed  at  all.  I  there- 
fore think  the  decision  right. 

Cresswell,  J. — I  am  of  the  same  opinion.  Without  entering  into 
the  much  vexed  question  as  to  the  power  of  the  court  to  review  the 
decision  of  a  judge  refusing  to  allow  an  amendment,  I  am  clearly  of 
opinion  that  the  amendment  asked  for  upon  this  occasion  was  properly 
refused,  inasmuch  as  it  sought  to  introduce  a  matter  which  was  not  in 
controversy  between  the  parties  at  the  time. 

Crowder,  J. — I  am  of  the  same  opinion  upon  both  points.  There 
was  nothing  whatever  to  go  to  the  jury  upon  the  declaration  as  originally 
framed.  All  the  material  allegations  were  disproved.  Then,  as  to  the 
proposed  amendment.  The  222d  section  of  the  15  &  16  Vict.  c.  76, 
enacts  that  all  such  amendments  as  may  be  necessary  for  the  purpose 
of  determining  in  the  existing  suit  the  real  question  in  controversy 
between  the  parties,  shall  be  made.  Now,  the  only  question  in  con- 
troversy here  was,  whether  or  not  the  false  and  fraudulent  representation 
imputed  to  the  defendant  had  really  been  made  by  him.  The  matter 
which  the  amendment  sought  to  introduce,  was,  to  raise  a  question 
*2071  Aether  or  *not  ^e  defendant  had  been  guilty  of  a  fraudulent 
-*  concealment  or  suppression  of  Pargeter's  dishonesty, — a  fact 
which  never  was  in  controversy  between  them  at  all.  It  seems  to  me, 
to  say  the  least  of  it,  very  doubtful  whether  that  was  a  ground  of  action. 
But  it  is  enough  to  say  that  it  was  not  a  matter  in  controversy,  and 
therefore  that  the  learned  judge  very  properly  refused  to  allow  it  to  be 
placed  upon  the  record.  Rule  discharged. 
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FERET  v.  HILL.    May  29. 

A.  procured  B.  to  grant  him  a  lease  of  premises,  by  means  of  a  false  representation  that  he 
intended  to  carry  on  a  certain  lawful  trade  therein.  Having  obtained  possession,  A.  converted 
the  premises  into  a  common  brothel,  whereupon  B.  forcibly  expelled  him  : — Held,  that  A.  might 
maintain  ejectment, — the  fraudulent  misrepresentation,  and  the  subsequent  illegal  use  of  the 
premises,  not  being  sufficient  (at  law)  to  avoid  the  lease. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of 
rooms  on  the  second  floor  of  a  house  No.  2,  Jermyn  Street,  of  which 
the  plaintiff  had  been  dispossessed  under  the  circumstances  hereinafter 
disclosed. 

The  cause  was  tried  before  Crowder,  J.,  at  the  second  sitting  for 
Middlesex  in  Easter  Term  last.  The  facts  were  as  follows : — In  the 
month  of  February,  1853,  the  plaintiff  applied  to  the  defendant  to  let 
him  certain  apartments  in  the  house  in  question,  which  belonged  to  the 
defendant,  representing  that  he  wanted  them  for  the  purpose  of  carrying 
on  therein  the  business  of  a  perfumer ',  and  referring  for  his  character 
and  circumstances  to  a  French  gentleman  named  Filon.  In  answer  to 
inquiries  made  of  him,  M.  Filon  stated  that  he  had  known  Feret  for 
about  four  years,  that  he  believed  him  to  be  a  respectable  man,  and  that 
he  carried  on  the  perfumery  business.  The  defendant  thereupon  con- 
sented to  accept  the  plaintiff  as  tenant  of  the  rooms  in  question ;  and 
an  agreement  was  drawn  up  and  signed  by  both  parties.  This  agree- 
ment was  dated  the  1st  of  March,  1853,  and  it  was  thereby  stipulated 
that  the  plaintiff  should  take  *and  the  defendant  let  the  rooms  r*oAo 
to  the  plaintiff  at  the  yearly  rent  of  302.,  payable  quarterly,  the  L 
tenancy  to  be  determinable  by  a  three  months'  notice  in  writing. 

The  plaintiff  was  accordingly  let  into  possession:  but,  instead  of 
carrying  on  the  business  of  a  perfumer,  he  converted  the  premises  into 
a  common  brothel ;  whereupon  the  defendant  gave  the  plaintiff  notice 
to  quit  forthwith,  and,  upon  his  refusal  to  do  so,  forcibly  expelled  him. 

On  the  part  of  the  defendant,  it  was  submitted,  that,  inasmuch  as  the 
facts  showed  that  the  plaintiff  had  hired  the  premises  for  the  purpose 
of  using  them  for  an  immoral  and  illegal  purpose,  the  agreement  was 
altogether  void ;  and,  further,  that  the  defendant  had  been  induced  by 
the  plaintiff's  false  representation  to  enter  into  the  contract,  and  there- 
fore was  justified  in  rescinding  it. 

Evidence  was  then  offered  on  the  part  of  the  defendant, — with  a  view 
to  show  that  the  plaintiff  was  a  disreputable  character, — that  he  had 
been  charged  twice  before  a  magistrate,  once  with  having  committed  an 
indecent  assault  upon  a  policeman,  and  once  with  having  been  found  in 
a  common  gaming-house,  upon  which  latter  occasion  he  was  fined  40*. 
This  evidence  was  objected  to  on  the  part  of  the  plaintiff,  and  the 
learned  judge  thought  it  inadmissible;  but,  the  defendant's  counsel 
strenuously  urging  it,  his  lordship  received  it. 

0 


208  FERET  v.  HILL.    T.  T.  1854. 

Two  questions  were  left  to  the  jury, — first,  whether  the  plaintiff,  at 
the  time  he  hired  the  apartments,  intended  tp  use  them,  or  to  permit 
them  to  be  used,  for  an  immoral  or  illegal  purpose, — secondly,  whether 
he  had  induced  the  defendant  to  let  them  to  him,  by  fraud  and  mis- 
representation. 

The  jury  found  both  those  questions  in  the  affirmative ;  and  accord- 
ingly the  learned  judge  (though  he  thought  the  facts  proved  afforded 
*90Q1  no  ^e^ence  t0  the  action)  *directed  a  verdict  to  be  entered  for 
*  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter 
the  verdict  for  him,  if  the  court  should  be  of  opinion  that  the  agree- 
ment was  valid,  notwithstanding  the  facts  found  by  the  jury. 

Mazsey  Dawson  in  due  course  obtained  a  rule  nisi  accordingly,  and 
also  for  a  new  trial  on  the  ground  of  the  improper  reception  of  the  evi- 
dence collaterally  affecting  the  plaintiff's  character. 

Montagu  Chambers  and  Raymond,  on  a  former  day  in  this  term, 
showed  cause. — As  to  the  admissibility  of  the  evidence  as  to  the  plain- 
tiff's character,: — the  plaintiff  must  have  known  his  own  antecedents. 
[Crowder,  J. — The  evidence  was  clearly  inadmissible.]  The  evidence 
was  offered  for  the  purpose  of  showing  that  the  representations  made  by 
the  plaintiff  as  to  his  character,  and  as  to  the  business  he  meant  to 
carry  on  upon  the  premises,  were  false.  He  is  responsible  for  the 
statements  made  by  Pilon,  to  whom  he  referred  the  defendant.  [Maule, 
J. — You  would  say  that  the  plaintiff,  knowing  his  own  infamy,  was 
guilty  of  fraud  in  referring  to  a  man  who  did  not :  Cornfoot  v.  Fowke, 
6  M.  &  W.  358.  f] 

The  main  point  is,  whether  the  conduct  of  the  plaintiff  did  not  render 
the  agreement  absolutely  void.  [Williams,  J. — The  estate  passed  by 
the  agreement.  I  do  not  see  how  it  got  back.]  In  order  to  entitle 
him  to  maintain  this  action,  the  plaintiff  must  show  that  the  legal  right 
to  the  possession  of  the  premises  in  question  was  withdrawn  from  the 
defendant;  and  that  he  can  only  do  by  showing  a  legal  agreement 
transferring  it  to  himself.  The  evidence  showed  that  the  agreement 
was  obtained  by  fraud  and  misrepresentation,  and  for  a  purpose  which 
rendered  it  a  perfect  nullity.  [Maule,  J. — The  agreement,  if  void  at 
all,  was  void  at  the  election  of  *the  defendant,  provided  he 


*210] 


intimated  his  election  with  proper  promptness.     Suppose  he  had 


accepted  rent  from  the  plaintiff  after  he  had  become  aware  of  the  sort 
of  use  the  plaintiff  was  making  of  the  rooms,  no  doubt  he  would  be 
precluded  from  his  right  of  declaring  the  contract  void.]  Where  an 
agreement  is  contrary  to  law  or  to  public  policy,  and  both  parties  concur 
in  the  illegal  intention,  it  is  absolutely  void,  and  cannot  be  enforced. 
In  Ritchie  v.  Smith,  6  C.  B.  462  (E.  C.  L.  R.  vol.  60),  it  was  held  that 
an  agreement  entered  into  for  the  purpose  of  enabling  one  of  the  parties 
to  it  to  contravene  a  statute  passed  for  the  protection  of  public  morals, — 
as,  to  enable  an  unlicensed  person  to  sell  exciseable  liquors,  contrary  to 
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the  9  G.  4,  c.  61, — is  illegal  and  incapable  of  being  enforced  in  a  court 
of  law.  Wilde,  C.  J.,  there  says :  "  The  license  granted  by  the  magis- 
trates has  no  reference  whatever  to  revenue  purposes ;  it  is  required 
solely  for  the  protection  and  preservation  of  the  public  morals,  and  the 
prevention  of  crimes  and  offences  which  are  subversive  of  good  order 
and  the  public  safety ;  and  the  magistrates  are  careful,  before  granting 
such  license,  to  ascertain  that  the  convenience  of  the  neighbourhood 
calls  for  it,  and  that  the  party  seeking  it  is  of  good  character,  and  pos- 
sesses the  necessary  qualifications  for  a  licensed  victualler.  The  plea 
expressly  states  that  the  contract  was  entered  into  for  the  purpose  of 
enabling  Newman  to  evade  that  law :  and  the  reward  the  plaintiff  stipu- 
lates to  receive  for  the  occupation  of  the  premises  by  Newman,  is  com- 
pounded of  a  compensation  for  the  use  of  the  premises,  and  a  compensa- 
tion for  facilitating  him  in  so  illegally  carrying  on  the  business.  It  is 
said,  that,  though  the  agreement  was  entered  into  for  the  purpose  of 
enabling  Newman  to  do  this,  it  did  not  of  necessity  follow  that  he  would 
be  guilty  of  any  infraction  of  the  law.  But  I  think  it  is  impossible  to 
look  at  this  agreement  without  seeing  that  the  parties  contemplated 
*the  doing  of  an  illegal  thing,  in  the  infraction  of  a  lnw  enacted,  i-*9-i-| 
not  simply  for  revenue  purposes,  but  for  the  safety  and  protec-  *- 
tion  of  the  public  morals.  This  decision  will  not  conflict  with  any  of 
the  authorities.  Smith  v.  Mawhood,  14  M.  &  W.  452,  f  upon  which  so 
much  reliance  was  placed,  is  no  doubt  very  good  law. (a)  But  it  is  wholly 
inapplicable  to  the  present  case ;  for,  this  plea  discloses  matter  clearly 
showing  that  the  plaintiff  can  have  no  locus  standi  in  a  court  of  law,  to 
enforce  an  agreement  entered  into  for  the  purpose  of  enabling  a  party 
to  infringe  a  law  made  for  the  protection  of  public  morals.  I  cannot 
conceive  a  party  to  be  more  conducive  to  the  commission  of  an  offence, 
than  by  furnishing  the  place  in  which  it  is  to  be  committed.  I  think 
the  case  falls  aptly  within  the  principle  of  Appleton  v.  Campbell,  2  C. 
&  P.  347  (E.  C.  L.  R.  vol.  12),  where  Abbott,  C.  J.,  said,— <  If  a  per- 
son lets  a  lodging  to  a  woman,  to  enable  her  to  consort  withthe  other 
sex,  and  for  the  purposes  of  prostitution,  he  cannot  recover  for  the  lodg- 
ing so  supplied.'  "  That  case  shows,  that,  if  the  defendant  had  been 
party  to  the  illegality  here  complained  of,  he  could  not  have  recovered 
rent  from  the  plaintiff.  [Jervis,  C.  J. — Could  he  turn  him  out  ?]  The 
question  arose  in  The  Gaslight  and  Coke  Company  v.  Turner,  7  Scott, 
779,  5  N.  C.  666  (E.  C.  L.  R.  vol.  35),  where,  in  covenant  for  non-pay- 
ment of  rent,  the  defendant  pleaded  that  the  indenture  was  made 
between  the  plaintiffs  and  himself,  and  the  premises  demised  by  them 
to  him,  for  the  express  purpose  of  being  used  for  and  applied  by  the 
defendant  to  a  use  prohibited  under  a  penalty  by  the  building-act,  25 

(a)  In  Smith  v.  Mawhood,  Aldersoo,  B.,  says, — "  The  question  is,  does  the  legislature  mean  to 
prohibit  the  act  done  or  not  ?  If  it  does,  whether  it  be  for  the  purpose  of  revenue  or  otherwise, 
then  the  doing  of  the  act  is  a  breach  of  the  law,  and  no  right  of  action  oan  arise  out  of  it" 
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G.  3,  c.  77 :  and  it  was  held,  that  the  plea  was  a  good  answer  to  the 
♦9191  act*on*    *n  *delivering  the  judgment  of  the  Court,  Tindal,  C.  J., 

■*  says :  "  The  objection  that  has  been  urged  on  the  part  of  the 
defendant,  is,  that  this  is  an  action  founded  upon  a  contract,  and  that 
a  court  of  law  will  not  lend  its  aid  to  enforce  the  performance  of  a 
contract  between  parties,  which  appears  upon  the  face  of  the  record  to 
have  been  entered  into  by  both  the  contracting  parties  for  the  express 
purpose  of  carrying  into  effect  that  which  is  prohibited  by  the  law  of 
the  land.  And  we  think,  both  upon  authority  and  reason,  this  objec- 
tion must  be  allowed  to  prevail."  The  authorities  the  court  relied 
upon,  were, — Lightfoot  v.  Tenant,  1  B.  &  P.  551,  Langton  v.  Hughes, 
1  M.  &  Selw.  593,  and  Cannan  v.  Bryce,  3  B.  &  Aid.  179  (E.  C.  L.  R. 
vol.  5).  And  his  Lordship  added :  « It  was  observed  in  the  course  of 
the  argument  for  the  plaintiffs,  that,  as  they  had  granted  a  lease  for 
twenty-one  years,  such  term  was  vested  in  the  defendant,  and  that  he 
would  be  able  to  hold  himself  in  for  the  remainder  of  it  without  pay- 
ment of  any  rent.  That  point  is  not  now  before  us ;  but,  without  giv- 
ing any  opinion  how  far  the  position  is  maintainable,  it  is  obvious,  that, 
if  an  ejectment  should  be  brought  upon  the  breach  of  any  condition  in 
the  lease,  the  action  of  ejectment  would  at  all  events  be  free  from  the 
objection  that  the  court  was  lending  its  aid  to  enforce  a  contract  in  vio- 
lation of  law.  And,  further,  if  an  ejectment  was  brought  by  the  lessors 
to  recover  possession,  on  the  ground  that  the  lease  was  void,  it  might 
be  difficult  for  the  lessee  to  maintain  his  right  to  hold  under  the  lease, 
after  having  pleaded  in  the  present  action,  in  which  he  and  the  lessors 
were  parties,  that  the  indenture  was  void,  and  obtained  the  judgment 
of  the  court  in  his  favour  on  that  plea."  And  that  judgment  was  after- 
wards affirmed  by  the  Exchequer  Chamber,  on  error :  see  The  Gaslight 
and  Coke  Company  v.  Turner,  6  N.  C.  324  (E.  C.  L.  R.  vol.  37),  8 
Scott,  609,  where  Lord  Abinger  said, — "  All  the  decisions  show,  that,  at 
*21 31  *common  1&W>  a  contract  entered  into  to  effect  an  illegal  pur- 

J  post,  is  void,  and  cannot  be  enforced ;  and  it  makes  no  difference 
that  this  contract  is  under  seal.  It  seems  to  me  to  be  a  void  lease : 
that  is  not  denied,  but  is  admitted  by  the  demurrer.  It  is  true  that 
you  cannot  add  to  a  contract  under  seal  anything  to  vary  the  contract ; 
but  you  may  show  dehors  the  instrument  that  such  contract  was  entered 
into  for  an  illegal  purpose ;  such  proof  does  not  vary  the  terms  of  the 
contract,  but  merely  shows  the  illegal  object."  Here,  the  plaintiff  by 
this  action  is  expressly  seeking  to  enforce  the  illegal  contract.  These 
cases  show,  that,  where  both  are  parties  to  the  illegal  object,  the  agree- 
ment is  void.  Here,  one  party  is  innocent.  [Jervis,  C.  J. — The  dif- 
ficulty is,  that  the  agreement  was  not  void  at  the  time  of  its  execution.] 
It  is  submitted  that  it  was  void  ab  initio.  [Maulb,  J. — The  objection 
here  is,  not  that  this  was  an  illegal  agreement,  as  in  some  of  the  cases 
cited :  the  ground  is,  that  the  plaintiff  made  a  false  representation  to 
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the  defendant,  bat  for  which  false  representation  the  defendant  would 
not  have  entered  into  the  agreement ;  and  so  the  defendant  is, — upon 
the  principle  upon  which  we  acted  in  Evans  v.  Edmonds,  13  C.  B.  777 
(E.  C.  L.  B.  vol.  76), — entitled  to  say  that  it  is  not  his  agreement. 
Suppose  a  man,  when  proposing  to  hire  a  house  of  business,  falsely 
represents  that  he  does  not  intend  to  melt  tallow,  or  to  carry  on  any 
other  offensive  or  noisy  trade ;  or  a  man  about  to  hire  a  furnished  house 
represents  to  the  landlord  that  he  has  no  children,  and  it  turns  out  that 
he  has  a  dozen ;  although  there  is  nothing  illegal  in  melting  tallow  or 
having  a  dozen  children,  and  the  contract  is  silent  on  the  subject, — you 
would  contend  that  the  whole  transaction  is  so  tainted  by  the  fraudu- 
lent representation  as  to  be  absolutely  void.  If  the  plaintiff's  intention 
to  devote  the  premises  to  an  immoral  use  avoids  the  contract,  no  aban- 
donment of  that  intention  before  taking  ^possession  would  set  it 


up  again.]     That  difficulty  could  hardly  arise, — seeing  that  it  is 


[*214 


only  from  the  subsequent  conduct  of  the  plaintiff  that  the  prior  inten- 
tion is  inferred.  [Jervis,  C.  J. — You  do  not  contend  that  the  bare 
intention  in  the  mind  of  the  plaintiff  would  avoid  the  contract  ?]  No : 
it  is  not  necessary  to  urge  the  argument  so  far.  The  jury  have  found 
that  the  plaintiff  made  the  contract  with  the  express  intention  to  use 
the  premises  for  the  purposes  of  a  brothel,  and  that  he  carried  that 
intention  into  effect.  In  Frogmorton  d.  Fleming  v.  Scott,  2  East,  467, 
it  was  held  that  a  rector  might  recover  in  ejectment  against  his  lessee, 
on  the  ground  of  the  lease  of  the  rectory  being  avoided  on  account  of 
his  own  non-residence,  by  force  of  the  statute  13  Eliz.  c.  20.  The 
ground  upon  which  a  contract  to  do  an  act  which  is  opposed  to  the 
general  policy  of  the  law,  or  prohibited  by  statute,  is  void,  is  thus 
stated  by  Lord  Mansfield  in  Holman  v.  Johnson,  Cowp.  341,  343, — 
«  The  objection  that  a  contract  is  immoral  or  illegal  as  between  plaintiff 
and  defendant  sounds  at  all  times  very  ill  in  the  mouth  of  the  defend- 
ant. It  is  not  for  his  sake,  however,  that  the  objection  is  ever  allowed : 
but  it  is  founded  in  general  principles  of  policy,  which  the  defendant 
has  the  advantage  of,  contrary  to  the  real  justice,  as  between  him  and 
the  plaintiff,  by  accident,  if  I  may  so  say.  The  principle  of  public 
policy  is  this :  Ex  dolo  malo  non  oritur  actio.  No  court  will  lend  its 
aid  to  a  man  who  founds  his  cause  of  action  upon  an  immoral  or  an 
illegal  act.  If,  from  the  plaintiff's  own  stating,  or  otherwise,  the  cause 
of  action  appears  to  arise  ex  turpi  causfi,  or  the  transgression  of  a 
positive  law  of  this  country,  there  the  court  says  he  has  no  right  to  be 
assisted.  It  is  upon  that  ground  the  court  goes :  not  for  the  sake  of 
the  defendant ;  but  because  they  will  not  lend  their  aid  to  such  a  plain- 
tiff. So,  if  the  plaintiff  and  defendant  were  to  change  sides,  and  the 
^defendant  was  to  bring  his  action  against  the  plaintiff,  the  latter  j-^i  r 
would  then  have  the  advantage  of  it :  for,  where  both  are  equally  L 
in  fault,  potior  est  conditio  defendentis."  Is  the  condition  of  the  defend- 
vol.  xv.— 21  o  2 
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ant  here  to  be  worse  by  reason  of  his  being  no  party  to  the  immorality 
contemplated  ?  In  Chitty  on  Contracts,  4th  edit.  p.  570,  it  is  said : 
"Whenever  the  contract  which  a  party  seeks  to  enforce,  be  it  express 
or  implied,  is  expressly  or  by  implication  forbidden  by  the  common  or 
statute  law,  no  court  will  lend  its  assistance  to  give  it  effect :  and  the 
test,  as  to  whether  a  demand  connected  with  an  illegal  transaction  is 
capable  of  being  enforced  at  law,  is,  whether  the  plaintiff  requires  to 
rely  on  such  transaction  in  order  to  establish  his  case.  In  general, 
agreements  legally  formed  have  the  force  of  laws  over  those  who  are 
the  makers  of  them :  Modus  et  conventio  vincunt  legem.  But  this  rule 
does  not  apply  where  the  interests  of  the  public,  or  of  morality,  are 
affected  by  the  contract,  and  may  be  injured  by  the  observance  of  its 
provisions."  One  of  the  authorities  referred  to  in  support  of  that 
position,  is,  Fivaz  v.  Nicholls,  2  C.  B.  501  (E.  C.  L.  R.  vol.  52),  where 
this  court  held,  that  one  of  two  parties  to  an  agreement  to  suppress  a 
prosecution  for  felony,  could  not  maintain  an  action  against  the  other 
for  an  injury  arising  out  of  the  transaction  in  which  they  had  both  been 
illegally  engaged.  Tindal,  C.  J.,  there  said :  "  I  think  that  this  case 
may  be  determined  on  the  short  ground  that  the  plaintiff  is  unable  to 
establish  his  claim  as  stated  upon  the  record,  without  relying  upon  the 
illegal  agreement  originally  entered  into  between  himself  and  the  defend- 
ant. That  is  an  objection  that  goes  to  the  very  root  of  the  action.' 
Suppose,  instead  of  resisting  the  action  brought  against  him  by  Rouse, 
the  plaintiff  had  paid  the  money,  he  could  not  have  recovered  it  back : 
had  he  attempted  to  do  so,  he  would  have  been  met  by  the  maxim  of 

♦91  fil  ^aw>  ^x  ^°*°  ma*°  non  *or*tur  actio.'.  If  he  could  not  succeed  in 
J  such  an  action,  I  do  not  see  how  he  can  recover  damages  in  a 
court  of  law  for  an  injury  accidentally  resulting  from  the  same  state  of 
circumstances,  inasmuch  as  he  must  put  in  the  very  front  of  his  decla- 
ration the  illegal  agreement  to  which  he  has  been  a  party.  The  case 
of  Simpson  v.  Bloss,  7  Taunt.  246  (E.  C.  L.  R.  vol.  2),  2  Marsh.  542 
(E.  C.  L.  R.  vol.  4),  seems  to  me  in  effect  to  decide  the  present."  The 
same  principle  is  laid  down  and  acted  upon  in  Golburn  v.  Patmore,  1  C. 
M.  &  R.  73. f  Suppose  a  man  contracts  for  the  purchase  of  a  quantity 
of  gunpowder,  intending  to  ship  it  for  the  use  of  a  power  at  war  with 
this  country, — would  not  the  seller  be  justified  in  refusing  to  perform 
his  contract,  upon  discovering  such  illegal  intention  f  or,  in  other  words, 
would  not  the  contract  be  void  f  There  is  no  pretence  for  saying  that 
the  verdict  was  not  fully  warranted  by  the  evidence. 

Massey  Dawson,  and  Qiffard,  in  support  of  the  rule. — There  must 
at  all  events  be  a  new  trial  on  the  ground  that  inadmissible  evidence 
was  received.  [Jervis,  C.  J. — The  object  was,  to  show  that  the  plain- 
tiff had  been  guilty  of  fraud  in  giving  a  reference  to  one  whom  he  knew 
to  be  ignorant  of  his  real  character.]  The  evidence  as  to  the  charge 
before  the  magistrate,  and  as  to  the  gaming-house  transaction,  was 
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altogether  irrelevant  and  inadmissible.  [Jervis,  C.  J. — There  can  be 
no  doubt  about  that.  The  real  question  is,  whether  or  not  there  was 
such  a  degree  of  fraud  in  the  obtaining  of  the  contract,  as  to  render  it 
void.  Crbsswell,  J. — If  the  plaintiff  wilfully  misrepresented  to  the 
defendant  the  purpose  for  which  he  required  the  premises,  and  so  induced 
the  latter  to  enter  into  the  contract, — does  that  amount  to  such  a  fraud 
as  will  avoid  it  ?]  Assuming  that  the  plaintiff  did  use  the  premises  in 
the  way  suggested,  how  does  that  avoid  the  lease  f  The  moment  the 
lease  was  ^executed,  and  the  plaintiff  let  into  possession  under  it,  ^^  . 
he  had  a  vested  interest,  of  which  no  previous  concealed  inten-  *• 
tion  on  his  part  to  devote  the  premises  to  an  illegal  or  immoral  purpose 
could  divest  him.  This  is  an  attempt  to  introduce  for  the  first  time 
into  the  law  of  contracts,  a  new  ground  of  forfeiture.  The  authorities 
referred  to  in  Selwyn's  Nisi  Prius,  Vol.  I.,  p.  62  (11th  edit.),  point  out 
clearly  the  sort  of  illegality  which  avoids  a  contract : — "  The  agreement 
must  not  be  contaminated  with,  or  arise  out  of,  an  illegal  transaction. 
Hence,  where  an  agreement  was  made  between  two  parties  subjects  of 
this  country,  for  the  sale  and  delivery  of  goods  in  Guernsey,  for  the 
purpose  of  being  smuggled  into  England,  it  was  holden  that  the  vendor 
could  not  maintain  an  action  for  the  value  of  the  goods, — Biggs  v.  Law- 
rence, 3  T.  R.  454.  And,  in  a  subsequent  case,  it  was  decided  that 
the  circumstance  of  the  vendor  being  an  inhabitant  of  Guernsey  would 
not  vary  the  case,  for  he  was  still  a  subject  of  this  country, — Clugas  v. 
Penaluna,  4  T.  R.  467.  So,  where  the  vendor  was  concerned  in  giving 
assistance  to  the  vendee  to  smuggle  the  goods,  by  packing  them  in  the 
manner  most  suitable  for  and  with  the  intent  to  aid  that  purpose, 
although  the  vendor  was  a  foreigner  resident  abroad,  and  the  sale  and 
delivery  of  the  goods  were  completed  abroad,  it  was  holden  that  the 
vendor  could  not  resort  to  the  laws  of  this  country  to  give  effect  to  his 
agreement, — Waymell  v.  Reed,  5  T.  R.  599;  cited  by  Lord  Kenyon, 
Vandyck  v.  Hewitt,  1  East,  98.  But  the  mere  knowledge  of  the  ven- 
dor that  the  goods  were  purchased  for  the  purpose  of  being  smuggled, 
is  not  sufficient  to  prevent  his  recovering  in  an  action  for  the  price  of 
the  goods,  if  the  vendor  was  a  foreigner  resident  abroad,  and  the  sale 
and  delivery  were  completed  abroad, — Holman  v.  Johnson,  Cowp.  841. 
So,  a  person  who  sells  goods  knowing  that  the  purchaser  intends  to 
apply  them  in  an  illegal  trade,  is  nevertheless  entitled  to  recover  the 
price,  if  he  yields  *no  other  aid  to  the  illegal  transaction  than  r*n-io 
selling  the  goods,  and  obtaining  permits  for  their  delivery  to  the  L 
agent  of  the  purchaser, — Hodgson  i\  Temple,  5  Taunt.  181  (E.  G.  L. 
R.  vol.  l).(a)  But,  where  the  plaintiff,  a  druggist,  after  the  42  G.  3, 
c.  38,  but  before  the  51  G.  3,  c.  87,  sold  and  delivered  drugs  to  the 

(a)  See  also  Johnson  v.  Hodson,  11  East,  180 ;  Beniley  v.  Bignold,  6  B.  6  Aid.  336  (E.  C.  L. 
R.  toL  7);  Brown  v.  Duncan,  10  B.  *  C.  93  (E.  C.  L.  R.  vol  21),  5  M.  *  B.  114;  WethereU  v. 
Jonte,  3  B.  &  Ad.  221  (E.  C.  L.  R.  vol.  23). 
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defendant,  a  brewer,  knowing  that  they  were  to  be  used  in  the  brewery ', 
it  was  holden  that  he  could  not  recover  the  price  of  them  :  Langton  v. 
Hughes,  1  M.  &  Selw.  593.  (a)  Where  a  contract  which  a  plaintiff  seeks 
to  enforce,  is  expressly,  or  by  implication,  forbidden  by  the  statute  or  the 
common  law,  no  court  will  lend  its  assistance  to  give  it  effect :  but,  where 
the  consideration  and  the  matter  to  be  performed  are  both  legal,  a  plain- 
tiff is  not  precluded  from  recovering,  by  an  infringement  of  the  law, 
not  contemplated  by  the  contract,  in  the  performance  of  something  to 
be  done  on  his  part :"  per  Lord  Tenterden,  in  Wetherell  v.  Jones,  3  B. 
&  Ad.  225  (E.  C.  L.  R.  vol.  23).  The  same  doctrine  is  laid  down  in 
Chitty  on  Contracts,  pp.  574,  575,  upon  the  authority  of  Bowry  v.  Ben- 
net,  1  Campb.  348,  and  the  cases  cited  in  the  note  at  p.  349.  In  Go. 
Litt.  206  b,  it  is  said :  "  It  is  commonly  holden,  that,  if  the  condition 
of  a  bond,  &c,  be  against  law,  that  the  bond  itself  is  void.  But  herein 
the  law  distinguisheth  between  a  condition  against  law  for  the  doing  an 
act  that  is  malum  in  se,  and  a  condition  against  law  that  concerneth 
not  anything  that  is  malum  in  se,  but  therefore  is  against  law  because 
it  is  either  repugnant  to  the  state,  or  against  some  maxim  or  rule  of 
law.  And  therefore  the  common  opinion  is  to  be  understood  of  conditions 
*2191  *a6a*nst  1&W  f°r  ^e  doing  of  some  act  that  is  malum  in  se ;  and 
J  yet  therein  also  the  law  distinguisheth.  As,  if  a  man  be  bound 
upon  condition  that  he  shall  kill  J.  S.,  the  bond  is  void.  But,  if  a 
man  make  a  feoffment  upon  condition  that  the  feoffee  shall  kill  J. 
S.,  the  estate  is  absolute,  and  the  condition  void.1'  It  is  difficult  to 
reconcile  that  passage, — which  was  cited  and  not  repudiated  in  The 
Gaslight  and  Goke  Company  v.  Turner, — with  a  decision  adverse  to 
the  plaintiff  on  this  occasion.  [Cresswell,  J. — Assume  the  contract 
entered  into  for  an  illegal  purpose,  and  no  possession  given,  could  the 
plaintiff  have  compelled  the  defendant  to  let  him  into  possession?]  No. 
[Cresswell,  J. — Why  not  ?  Is  it  a  contract,  or  is  it  not  ?]  It  is  un- 
doubtedly a  contract.  [Cresswell,  J. — If  so,  why  may  not  the  plain- 
tiff maintain  an  action  for  the  breach  of  it  ?]  Because  he  would  then 
be  in  the  position  of  a  man  seeking  the  aid  of  the  court  to  enable  him 
to  do  an  illegal  act.  [Maule,  J. — You  would  contend  that  the  land- 
lord's option  is  gone  by  the  execution  of  the  contract  by  letting  the  les- 
see into  possession.]  That  is  precisely  the  argument  which  is  sought 
to  be  presented  to  the  court.  [Cresswell,  J. — If  the  defendant  was 
induced  to  sign  the  lease  by  a  fraudulent  representation  of  the  intended 
lessee,  does  his  signature  constitute  any  contract  at  all  ?  Maule,  J. — 
There  is  much  difficulty  in  saying,  that,  where  the  party  meant  to  sign 
the  very  paper  he  did  sign,  the  circumstance  of  his  signature  having 

(a)  Cited  by  Tindal,  C.  J.,  in  De  Begnis  v.  Armistead,  10  Bingh.  110  (E.  0.  L.  R.  toI.  25),  3 
M.  A  Scott,  511  (E.  C.  L.  R.  vol.  30),  and  by  Lord  Cottenham,  C,  in  Ewing  v.  Osbaldieton,  2 
Mylne  &  Cr.  86. 
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been  obtained  by  means  of  a  fraudulent  representation  will  enable  him 
to  repudiate  the  contract,  after  he  has  once  determined  his  option  by 
giving  the  other  party  possession  under  it.]  "  It  is  much  better,'1  as 
is  observed  by  Parke,  B.,  in  delivering  the  judgment  of  the  court  in 
Hart  v.  Windsor,  12  M.  &  W.  68,  88,  f  "  to  leave  parties  in  every  case 
to  protect  their  interests  themselves  by  proper  stipulations ;  and,  if  they 
really  mean  a  lease  to  be  void  by  reason  of  any  unfitness  *in  the 
subject  for  the  purpose  intended,  they  should  express  that  mean- 
ing." Whence  the  necessity  for  inserting  special  covenants  in  leases, 
not  to  use  the  premises  in  a  particular  manner,  if  the  mere  illegal  use 
of  them  will  avoid  the  lease  ?  [Maulb,  J. — The  covenants  you  allude 
to  are  covenants  restraining  the  lessee  from  carrying  on  particular 
trades  not  illegal  in  themselves. (a)]  Assuming  that  there  was  misre- 
presentation, it  is  in  a  matter  that  is  quite  collateral  to  the  contract. 
In  Emanuel  v.  Dane,  3  Gampb.  299,  where  the  plaintiff  exchanged  a 
watch  with  the  defendant  for  a  pair  of  candlesticks,  which  the  latter 
warranted  to  be  silver, — it  was  held  that  the  plaintiff  could  not  main- 
tain trover  for  the  watch,  on  proof  that  the  candlesticks  were  of  base 
metal.  And  Lord  Ellenborough  said :  "  Show  me  that  the  defendant 
entered  into  a  conspiracy  to  cheat  the  plaintiff  in  this  transaction,  and 
perhaps  you  may  rescind  the  contract  entirely,  on  the  ground  of  the 
gross  fraud  committed  by  one  of  the  contracting  parties.  But,  unless 
the  contract  be  rescinded,  this  action  cannot  be  maintained.  The  watch 
remains  the  property  of  the  defendant,  though  the  plaintiff  be  entitled 
to  a  compensation  in  damages  for  a  breach  of  the  warranty  that  the 
candlesticks  were  of  silver.  I  cannot  try  a  question  of  warranty  in  an 
action  of  trover."  So,  here,  if  the  plaintiff  infringes  the  law,  he  %ili 
be  amenable  to  the  law.  But  the  contract  remains.  Suppose  a  devise 
obtained  by  means  of  a  fraudulent  representation,  to  the  prejudice  of 
the  heir-at-law,— could  the  fraud  be  set  up  on  an  issue  of  devisavit  vel 
non?  In  Mason  v.  Ditchbourne,  1  M.  &  Rob.  460,  to  an  action  upon 
a  bond  given  by  the  defendants  for  payment  of  money  for  the  purchase 
of  the  business  of  the  testator  of  the  plaintiffs,  who  had  been  an 
^attorney,  the  defendants  pleaded  that  the  bond  was  obtained  ..^01 
by  the  fraud  and  covin  of  the.  testator ;  and  at  the  trial  they  *- 
proposed  to  show  that  the  bond  had  been  obtained  from  them  by  a 
fraudulent  misrepresentation  of  the  extent  and  nature  of  the  business 
which  they  were  contracting  to  buy  of  the  testator.  It  was  proved  by 
the  witness  who  proved  the  execution  of  the  bond,  that  both  the  defend- 
ants were  fully  acquainted  with  the  contents  of  the  bond,  and  that  in 
fact  it  had  been  prepared  by  one  of  them.  Lord  Abinger  said :  "  My 
opinion  is,  that  the  defence  you  rely  upon  is  not  open  to  you  on  this 
record.     The  old  books  tell  us  that  the  plea  of  fraud  and  covin  is  a 

(a)  In  some  of  Sir  Richard  Sutton's  leases,  there  is  an  express  covenant  providing  against  the 
om  to  which  these  premises  appoar  to  have  been  put 


221  FERET  v.  RILL.    T.  T.  1854. 

kind  of  special  non  est  factum,  and  it  ends  <  and  so  the  defendant  says 
it  is  not  his  deed.'  Such  a  plea  would,  I  admit,  let  in  evidence  of  any 
fraud  in  the  execution  of  the  instrument  declared  upon :  as,  if  its  con- 
tents were  misread,  or  a  different  deed  were  substituted  for  that  which 
the  party  intended  to  execute.  You  may  perhaps  be  relieved  in  equity : 
but,  in  a  court  of  law,  it  has  always  been  my  opinion  that  such  a  defence 
is  unavailing,  when  once  it  is  shown  that  the  party  knew  perfectly  well 
the  nature  of  the  deed  which  he  was  executing"  And,  upon  a  case  of 
D'Aranda  v.  Houston,  6  C.  &  P.  511  (E.  C.  L.  B.  vol.  25),  being  men- 
tioned, where  similar  evidence  had  been  received  upon  a  like  plea,  his 
Lordship  added, — "I  am  aware  that  there  have  been  cases  in  which  it 
has  been  done ;  but  my  own  opinion  being  decidedly  against  the  ad- 
missibility of  such  a  defence  under  this  plea,  I  will  not  consume  the 
time  of  the  court  in  trying  it."  In  the  ensuing  term,  the  defendants 
moved  for  a  new  trial,  on  the  ground  that  the  evidence  of  fraud  had 
been  improperly  rejected :  the  court  made  the  rule  absolute,  in  order 
that  the  question  might  be  more  distinctly  raised, — see  2  C.  M.  &  R. 
720  (a).f  The  case  was  tried  again  at  the  sittings  after  Michaelmas 
Term,  1835,  when  the  evidence  was  received :  but  the  plaintiffs  had  a 
*2221  ver<^ct#  **n  Edwards  v.  Brown,  1  C.  &  J.  307,  f  it  was  held, 
-J  that,  where  a  party  who  executes  a  bond  is  at  the  time  compe- 
tent to  execute  it,  he  cannot  under  the  plea  of  non  est  factum  show  that 
he  was  misled  as  to  the  legal  effect  of  the  bond.  "I  agree,"  said  Bay- 
ley,  B.,  "  with  my  Brother  Russell,  that,  whatever  shows  that  the  bond 
never  was  the  deed  of  the  defendant  may  be  given  in  evidence  upon  non 
est  factum.  But,  if  the  party  actually  executes  it  and  was  competent 
at4he  time  to  execute  it,  and  was  not  deceived  as  to  the  actual  contents 
of  the  bond,  though  he  might  be  misled  as  to  the  legal  effect,  and  though 
he  might  have  been  entitled  to  avoid  the  bond  by  stating  that  he  was 
so  misled,  it  nevertheless  became,  by  the  execution,  the  deed  of  the 
defendant,  and  he  is  not  at  liberty,  upon  the  plea  of  non  est  factum,  to 
say  that  it  was  not.1'  The  agreement  having  been  made,  and  the  plain- 
tiff once  let  into  possession  under  it,  and  so  having  become  seised  of  the 
term, — how  can  his  legal  interest  in  the  term  be  affected  by  some 
antecedent  collateral  fraud  ? 

Jervis,  C.  J. — I  must  confess  I  have  entertained  considerable  doubt 
during  the  course  of  the  discussion ;  but  the  argument  of  Mr.  GHffard 
has  satisfied  me  that  this  rule  ought  to  be  made  absolute.  It  is  unne- 
cessary to  pronounce  any  opinion  upon  some  of  the  points  which  have 
been  suggested.  In  the  first  place,  it  was  urged  that  certain  evidence 
as  to  a  criminal  charge  made  against  the  plaintiff  before  a  magistrate, 
and  as  to  his  having  been  fined  for  being  found  in  a  common  gaming- 
house, which  was  offered  for  the  purpose  of  depreciating  the  plaintiff's 
character,  was  improperly  admitted.  And,  further,  it  was  said  that 
there  was  no  evidence  in  this  case  of  fraud.     I  incline  to  think  the 
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evidence  alluded  to  was  inadmissible :  and  I  think  there  was  abundant 
evidence  of  fraud.  But  it  is  unnecessary  to  give  any  *distinct  r^ooo 
decision  upon  either  of  those  points,  because  I  am  of  opinion,  ** 
that,  assuming  the  evidence  in  question  to  have  been  properly  received, 
and  assuming  that  the  plaintiff  was  guilty  of  a  fraudulent  misrepre- 
sentation when  he  said  that  his  object  in  taking  the  premises,  was,  that 
he  might  carry  on  therein  the  perfumery  business,  when  he  really  in- 
tended to  devote  them  to  the  infamous  purpose  to  which  the  jury  found 
he  intended  to  devote  them  and  did  devote  them,  the  plaintiff  still  is 
entitled  to  recover  in  this  action.  Mr.  Raymond  contended  that  an 
agreement  to  let  apartments  to  be  used  by  the  tenant  for  immoral  pur- 
poses, is  an  illegal  and  void  agreement ;  that  the  defendant  was  justified 
in  forcibly  evicting  the  plaintiff  the  moment  he  discovered  the  improper 
use  he  was  making  of  the  apartments ;  and  that,  if  we  hold  the  plain- 
tiff entitled  to  recover,  and  so  reinstate  him  in  the  possession,  we  shall 
be  lending  our  aid  to  the  enforcing  an  agreement  that  is  tainted  with 
fraud  and  illegality.  I  thought  at  first  that  that  argument  presented 
the  true  view  of  the  case.  But  the  argument  of  Mr.  GHffard  has  con- 
vinced me  that  the  real  question  is,  whether,  the  agreement  having 
been  made,  and  the  term  vested  in  the  plaintiff,  and  the  plaintiff  having 
been  once  let  into  possession,  the  estate  has  not  so  passed  as  to  prevent 
its  being  divested  by  a  collateral  fraud.  There  can  be  no  doubt  what- 
ever that  the  defendant  intended  to  do,  and  in  fact  did  do,  everything 
that  was  requisite  to  constitute  a  valid  lease.  He  executed  the  instru- 
ment,— an  instrument  sufficient  for  the  purpose  of  conveying  the  term, 
— well  knowing  its  effect ;  and  he  delivered  possession  of  the  premises 
to  the  plaintiff,  with  the  intention  of  passing  the  term  to  him,  if  any 
were  created  by  the  instrument.  What  is  there  to  avoid  that,  or  to 
divest  the  plaintiff  of  the  interest  which  has  passed  to  him  ?  The  de- 
fendant seeks  to  dispossess  the  plaintiff,  not  by  reason  of  any  misrepre- 
sentation as  to  the  legal  effect  of  *the  contract  he  was  entering  r+nnt 
into,  but  because  the  plaintiff,  at  the  time  of  the  negotiation  for  L 
the  lease,  represented  (falsely,  it  may  be)  that  he  was  about  to  use  the 
premises  for  a  particular  purpose.  That  was,  as  Mr.  Giffatd  justly 
observes,  a  representation  as  to  something  altogether  collateral  to  the 
contract.  I  do  not  think  that  the  immoral  intention  in  the  mind  of 
the  plaintiff  at  the  time,  or  the  immoral  use  made  by  him  of  the  pre- 
mises after  he  got  possession,  can  have  any  effect  at  all  upon  the  validity 
of  the  contract.  In  the  cases  relied  on  for  the  defendant,  the  aid  of 
the  court  was  invoked  to  enforce  a  contract  which  was  either  contrary 
to  public  policy  or  contrary  to  some  statute.  Thus,  in  Ritchie  v.  Smith, 
6  C.  B.  462  (E.  G.  L.  R.  vol.  60),  the  plaintiff  was  seeking  to  enforce 
the  payment  of  rent  under  an  agreement  which  was  an  express  violation 
of  a  positive  law.  So,  in  the  Gas-light  Company  v.  Turner,  5  N.  C. 
666  (E.  C.  L.  R.  vol.  85),  7  Scott,  779,  and  6  N.  C.  324  (E.  C.  L.  R. 
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vol.  37),  8  Scott,  609,  there  was  not,  as  here,  a  mere  intention  on  one 
side  to  do  an  illegal  act,  bat  the  lease  which  the  plaintiffs  were  seeking 
to  enforce  was  executed  by  both  parties  for  the  express  purpose  of 
carrying  into  effect  something  which  was  prohibited  by  law.  Here,  the 
lease  upon  the  face  of  it  is  a  perfectly  valid  one.  A  bare  intention 
such  as  is  shown  here  is  not  enough  to  avoid  it.  The  defendant  intended 
to  demise  the  premises  to  the  plaintiff,  and  he  did  all  he  could  to  carry 
that  intention  into  effect.  The  plaintiff  entered  under  that  demise,  and 
became  possessed  of  the  term.  I  therefore  think  his  title  to  maintain 
this  ejectment  cannot  be  impeached  in  a  court  of  law. 

Maule,  J. — I  am  of  the  same  opinion.  The  plaintiff  is  not  calling 
upon  the  court  to  enforce  any  agreement  at  all.  The  agreement  was 
an  agreement  on  the  part  of  the  defendant  to  demise  certain  premises 
*22VI  t0  ^e  *P^nt^  f°r  a  g*ven  term.  When  the  instrument  was 
J  executed,  and  possession  was  given  under  it,  it  received  its  full 
effect :  no  aid  of  a  court  of  justice  was  required  to  enforce  it.  This 
action  of  ejectment  is  brought,  not  for  the  purpose  of  enforcing  the 
agreement,  but  the  plaintiff  asks  the  court  to  afford  him  a  remedy 
against  one  who  has  extruded  him  from  a  lawful  possession.  There  is 
therefore  a  manifest  distinction  between  this  case  and  those  where  the 
court  was  called  upon  to  assist  the  plaintiff  in  enforcing  an  agreement, 
the  object  of  which  was  to  do  an  illegal  act,  as  in  Ritchie  v.  Smith.  In 
that  case  both  plaintiff  and  defendant  were  parties  to  an  agreement, 
the  very  object  and  intention  of  which  was,  to  enable  one  of  them  to 
commit  an  infraction  of  the  law.  If  the  court  there  had  refused  to 
listen  to  the  defence,  they  would  have  been  helping  the  plaintiff  to  en- 
force something  which  lay  in  contract,  viz.,  the  payment  of  rent,  when 
both  parties  to  the  agreement  were  intending  to  apply  the  premises  to 
an  illegal  purpose :  the  plaintiff  was  seeking  to  enforce  the  performance 
of  an  illegal  agreement.  Such  also  was  the  case  of  the  Gas-Light  and 
Coke  Company  t>.  Turner.  Here,  it  is  said,  not  that  the  defendant  did 
not  intend  to  create  the. term  and  to  vest  the  interest  therein  in  the 
plaintiff,  but  that  the  execution  of  the  instrument  by  which  that  interest 
in  the  premises  was  conveyed  to  the  plaintiff,  was  procured  by  means 
of  a  fraudulent  representation  as  to  the  plaintiffs  intention.  But, 
however  fraudulent  and  immoral  the  plaintiff's  conduct  may  have  been, 
I  am  aware  of  no  authority  which  supports  the  position  that  the  plain- 
tiff's title  can  be  impeached  in  a  court  of  law  by  showing  that  the  deed 
under  which  he  claims  has  been  obtained  by  such  fraud.  I  think  it 
would  lead  to  most  inconvenient  and  mischievous  consequences,  if  we 
were  to  hold  that  a  title  once  vested  might  afterwards  be  impeached, 
on  the  ground  that  one  of  the  contracting  parties  had  been  induced  by 
*<>9f»-i  a  fraudulent  representation  of  the  other  as  to  *the  uses  to  which 
-■  he  meant  to  apply  the  premises,  to  execute  the  conveyance.  The 
defendant's  proper  remedy,  if  any,  is  in  a  court  of  equity.     With  re- 
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spect,  therefore,  to  the  misrepresentation,  I  conceive  that  the  defendant, 
if  he  has  been  imposed  upon,  might  have  a  remedy  against  the  plaintiff: 
bnt  I  think  it  cannot  be  said  that  the  term  did  not  pass.  As  to  the 
plaintiff's  intention  at  the  time  of  the  contract, — I  think  neither  that 
nor  the  nse  he  made  of  the  premises  subsequently  will  avoid  the  lease. 
The  plaintiff  was  to  have  some  locus  poenitentiae :  it  is  not  to  be  pre- 
sumed that  he  will  continue  to  do  that  which  is  unlawful. 

Crksswell,  J. — I  concur  with  my  Lord  and  my  Brother  Maule  in 
thinking  that  this  rule  ought  to  be  made  absolute.  The  subsequent 
user  of  the  premises  for  the  illegal  and  immoral  purpose  suggested,  will 
not  avoid  the  lease :  still  less  will  the  intention  so  to  use  them.  The 
only  question  is,  whether  the  fraudulent  representation  made  for  the 
purpose  of  inducing  the  defendant  to  grant  the  lease,  will  prevent  its 
having  effect.  I  think  the  argument  of  Mr.  Q-iffard,  and  the  cases  he 
has  cited,  clearly  show  that  the  plaintiff's  misrepresentation  of  the  pur- 
pose for  which  he  wanted  the  premises,  has  not  the  effect  of  preventing 
the  term  from  vesting  in  him. 

Crowder,  J. — I  am  of  the  same  opinion.  At  the  trial,  it  appeared 
to  me  that  the  cause  was  absolutely  undefended.  The  lease  was  exe- 
cuted by  the  defendant  with  full  knowledge  of  what  he  was  about.  The 
only  ground  upon  which  it  was  sought  to  be  impeached,  was,  that  the 
plaintiff  had  misrepresented  the  purpose  for  which  he  wanted  the  pre- 
mises, and  his  intention  to  put  them  to  an  immoral  use.  I  was  pressed 
by  Mr.  Chambers  to  leave  to  the  jury  the  two  questions  I  did  leave, 
viz.,  whether  the  defendant  was  induced  by  the  plaintiff's  false  repre- 
sentations to  grant  him  the  lease,  *and  whether  at  the  time  he  r+qon 
hired  the  premises  he  intended  to  use  them  for  immoral  purposes.  *- 
I  thought  at  the  time,  and  I  still  think,  that  there  was  no  defence.  It 
seems  to  me  to  be  perfectly  clear,  that,  notwithstanding  the  falsehood 
of  the  plaintiff's  representations  and  the  iniquity  of  his  intentions,  the 
term  passed  by  the  lease,  an  interest  was  created  in  the  plaintiff,  from 
which  he  was  illegally  expelled.  The  plaintiff's  fraudulent  representa- 
tions and  intentions  led  to  an  inquiry  that  was  wholly  collateral.  The 
case  is  in  no  degree  varied  by  the  fact  that  the  plaintiff  is  seeking  by 
this  action  to  regain  the  possession  of  which  he  has  been  deprived.  He 
is  not  calling  upon  the  court  to  aid  him  in  enforcing  or  carrying  into 
effect  an  illegal  agreement :  all  he  seeks  is,  to  recover  the  possession 
of  premises  to  which  he  is  lawfully  entitled.  His  misrepresentation 
will  not  prevent  the  demise  from  taking  effect.  Suppose  the  defendant 
had,  instead  of  turning  the  plaintiff  out,  brought  an  ejectment,  would 
not  the  agreement  have  afforded  a  good  answer  ?  No  case  has  been  cited 
to  show  that  it  would  be  any  answer,  that  the  lease  was  obtained  by  a 
false  representation.  All  those  referred  to  were  very  different  from 
this  case :  they  were  all  cases  where  the  aid  of  the  court  was  invoked 
for  the  purpose  of  carrying  into  effect  an  illegal  agreement  into  which 

vol.  xv.— 22  P 
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the  parties  had  entered.  No  intention  existing  in  the  plaintiff's  mind 
could  make  the  contract  void.  He  might  have  repented.  For  these 
reasons  I  am  of  opinion  that  the  role  to  enter  a  verdict  for  the  plain- 
tiff should  be  made  absolute.  Rule  absolute. 


Montagu  Chambers,  for  the  defendant,  prayed  that  the  execution 
might  be  stayed,  in  order  to  give  the  defendant  an  opportunity  of  going 
to  a  court  of  equity. 

*22fl1      *JBRVIS>  0.  J. — I  do  not  see  what  power  we  have  to  do  that 
-*  which  is  asked.     The  case  must  take  its  ordinary  course. 

The  rest  of  the  court  concurring,  Application  refused. 


GALLOWAY  and  Another  v.  KEYWORTH  and  Others.     May  26. 

Where  a  witness  is  rejected  at  Nisi  Prius,  and  the  ruling  of  the  judge  is  acquiesced  in  by  the 
parties,  or  uphold  by  the  court,  the  expenses  of  his  attendance  are  not  allowed  on  taxation  as 
between  party  and  party. 

So,  where  the  witness  is  rejected  by  an  arbitrator,  whether  upon  a  sufficient  or  insufficient  ground. 

A  cause  was  called  on  at  the  assizes,  and  referred  to  a  lay  arbitrator.  On  the  hearing  before  him, 
a  scientific  witness  was  tendered  on  the  part  of  the  plaintiff,  and  rejected  by  the  arbitrator,  on 
the  ground  that,  being  himself  a  scientific  man,  he  did  not  need  the  witness's  assistance : — 
Held,  that  the  master,  on  taxation  as  between  party  and  party,  properly  disallowed  the  expense 
of  the  witness's  attendance  as  well  at  the  assizes  as  before  the  arbitrator. 

As  to  the  right  of  a  lay  arbitrator  to  avail  himself  of,  and  to  charge  for,  professional  assistance 
in  preparing  his  award, — quart  t 

At  all  events,  the  charge  must  be  reasonable. 

Where  a  lay  arbitrator  charged  fifty  guinea*  for  four  meetings,  the  master  declined,  on  taxation 
as  between  party  and  party,  to  allow  anything  in  addition  (except  the  stamp-duty)  for  the 
charges  of  an  attorney  for  preparing  the  award : — A  rule  to  review  refused. 

The  plaintiffs  had  erected  for  the  defendants  certain  steam-engine 
boilers  upon  a  new  principle,  for  which  the  plaintiffs  had  obtained  a 
patent.  By  the  contract  the  plaintiffs  were  to  be  paid  three-fourths  of 
the  saving  in  fuel  effected  by  their  process  during  the  first  five  years. 

There  was  a  plea  of  payment  into  court ;  and  the  only  question  in 
issue  between  the  parties  was  the  amount  of  damages. 

The  cause  came  on  for  trial  at  the  Summer  Assizes  at  Liverpool,  in 
1852,  when  a  verdict  was  taken  for  the  plaintiffs,  for  the  damages  in 
the  declaration,  subject  to  a  reference  to  an  engineer.  The  arbitrator 
having  awarded  1372.  damages  in  favour  of  the  plaintiffs  beyond  the 
sum  paid  into  court,  the  plaintiffs  signed  judgment,  and  on  the  24th  of 
April  last  proceeded  to  tax  their  costs.  Amongst  other  items  claimed 
before  the  master,  was  a  sum  of  252.  2a.  for  the  attendance  of  a  witness 
*29Q1  *Damed  Armstrong,  as  well  at  Liverpool  as  before  the  arbitrator 
J  at  Bolton ;  but  whose  evidence  the  arbitrator  declined  to  receive. 
It  was  urged  that  Armstrong,  who  was  a  boiler  engineer,  had  attended 
by  the  advice  of  counsel,  who  considered  him  a  material  and  necessary 
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witness  to  prove  the  amount  of  saving  effected  by  the  plaintiffs'  inven- 
tion. On  the  other  hand,  it  was  submitted  that  Armstrong's  evidence 
could  not  be  material  or  useful,  inasmuch  as  he  did  not  appear  ever  to 
have  seen  the  boilers  at  work.  The  master  disallowed  Armstrong's 
expenses,  on  the  ground  that  his  evidence  had  not  been  received  by  the 
arbitrator. 

The  plaintiffs  also  claimed  a  sum  of  712. 14a.  5d.  which  they  had  paid, 
on  taking  up  the  award,  to  the  attorneys  who  had  been  employed  by 
the  arbitrator  to  draw  it.  This  sum  consisted  of  522.  10*.,  the  arbitra- 
tor's charge,  and  191.  5*.  6d.,  the  attorneys'  bill.  This  last-mentioned 
charge  the  master  disallowed,  with  the  exception  of  11.  15s.  for  the 
stamp-duty,  on  the  ground,  as  was  alleged,  that  an  arbitrator  is  not 
entitled  to  charge  for  professional  assistance  in  preparing  his  award. 

Atherton,  in  Easter  Term  last,  moved  for  a  rule  to  show  cause  why 
the  master  should  not  review  his  taxation  in  respect  of  these  two  items. 
He  submitted,  that,  inasmuch  as  the  charge  for  the  attendance  of  the 
scientific  witness  would  have  been  allowed  if  the  cause  had  been  tried 
before  a  jury,  there  was  no  reason  for  excluding  it,  merely  because  the 
arbitrator,  himself  a  man  of  scientific  knowledge,  did  not  require  his 
assistance.  [Cresswell,  J. — The  contract  was  for  a  known  article, 
and  would  be  well  performed  by  the  delivery  of  the  articles,  and  show- 
ing that  they  were  patent  boilers.]  The  only  matter  in  issue  was  thi. 
amount  of  saving  in  fuel ;  and  that  could  only  be  ascertained  by  actual 
experiment  or  the  opinions  of  experts.  Then,  as  to  the  costs  of  the 
award, — *where  a  lay  arbitrator  is  employed,  not  only  is  he  r*oon 
justified,  but  he  is  obliged  to  obtain  the  assistance  of  a  profes-  L 
sional  man  in  the  preparation  of  his  award, — Russell  on  Awards,  204 : 
and  there  can  be  no  pretence  for  saying  that  that  is  to  be  done  at  his 
own  expense.  [Jebvis,  G.  J. — I  certainly  never  heard  of  a  charge  for 
drawing  an  award.  The  course  here  pursued  gives  the  attorneys  a  lien 
upon  the  award  for  their  bill.  However,  as  there  must  be  a  rule  on  the 
other  point,  this  one  may  be  discussed  also ;  but  I  would  not  be  under- 
stood as  holding  out  any  hope  of  success.]  A  rule  nisi  having  been 
granted, 

Watson  now  showed  cause. — It  is  entirely  in  the  discretion  of  the 
master,  regard  being  had  to  the  matters  in  issue,  and  to  the  facts  which 
the  witness  is  called  to  prove,  to  say  whether  or  not  he  is  a  material 
witness.  Now,  whether  the  plaintiffs'  patent  was  a  good  one  or  not, 
was  not  the  question :  the  whole  contest  between  the  parties  was  as  to 
the  amount  of  saving  in  fuel  effected  by  the  newly  constructed  boilers 
over  the  old  ones.  That  could  be  tested  only  by  experience.  It  was 
useless,  therefore,  to  bring  a  man  like  Armstrong,  who,  whatever  amount 
of  skill  and  scientific  knowledge  he  might  possess,  knew  absolutely 
nothing  of  the  fact.  [Maule,  J. — The  arbitrator  rejected  him  because 
he  was  immaterial.     He  rejected  him,  perhaps,  for  a  bad  reason ;  but 


230  GALLOWAY  v.  KEYWORTH.    T.  T.  1854. 

there  was  a  good  one,  viz.  that  he  was  not  admissible.  Jervis,  C.  J. — 
Where  the  judge  at  Nisi  Prius  rejects  a  witness,  right  or  wrong,  the 
master  never  allows  for  his  attendance.]  Then,  as  to  the  charge  for 
preparing  the  award, — it  appears  that  there  were  four  meetings  before 
the  arbitrator,  for  which  he  has  charged  50  guineas  :  that  surely  is  a  sum 
amply  sufficient  to  cover  the  expenses  of  drawing  the  award ;  even  if  the 
*231T  arbitrator  bad  a  right, — which  it  is  submitted  he  has  not — to 
J  *employ  professional  assistance  of  that  sort  at  the  cost  of  the 
parties. 

Atherton,  in  support  of  his  rule. — Armstrong,  upon  the  advice  of 
counsel,  attended  at  the  Assizes,  and  also  before  the  arbitrator  at  Bolton ; 
and  the  sole  ground  upon  which  the  master  declined  to  allow  his  expenses, 
was,  that  the  arbitrator  had  not  thought  proper  to  hear  his  evidence, 
because,  being  himself  an  engineer,  and  therefore  competent  to  form  his 
own  opinion  upon  the  subject,  he  did  not  choose  to  avail  himself  of  his 
assistance.  However  that  might  justify  the  disallowance  of  the  expense 
of  Armstrong's  attendance  before  the  arbitrator,  it  clearly  could  not 
disentitle  the  plaintiffs  to  the  witness's  attendance  at  Liverpool.  Whe- 
ther Armstrong  was  a  material  witness  or  not,  it  is  unnecessary  now  to 
argue :  the  plaintiffs  were  not  heard  on  that  before  the  master ;  the  con- 
sideration of  that  question  was  dismissed  by  him  upon  an  erroneous 
ground.  [Jervis,  C.  J. — If  the  master's  conclusion  is  correct,  it  mat- 
ters not  what  reason  he  assigns.  If  the  cause  had  been  tried  in  the 
usual  course,  and  the  judge  had  rejected  Armstrong's  evidence,  you 
could  not  have  had  the  costs.]  No  doubt  that  is  so,  whether  the  deci- 
sion of  the  judge  was  right  or  wrong.  [Maule,  J. — The  court  does  not 
sit  strictly  as  a  court  of  appeal  from  the  decision  of  the  master.  Costa 
of  increase  are  allowed  at  the  discretion  of  the  court ;  but  that  discre- 
tion is,  for  convenience  sake,  exercised  through  the  master.  The  court 
has  still  an  original  jurisdiction.  You  may  now  urge  that  the  expense 
of  the  witness's  attendance  ought  to  have  been  allowed,  on  the  ground 
that  he  was  a  material  witness.]  Assuming  it  to  be  necessary  to  go 
into  the  question  of  materiality,  it  is  submitted  that  Armstrong  was  a 
proper  person  to  be  called  as  a  witness.  The  professional  skill  and 
*9391  knowledge  he  possessed  would  enable  *him  to  say  what  in  the 
J  ordinary  use  of  a  boiler  constructed  upon  the  plaintiffs'  principle 
would  be  the  saving  effected  in  the  consumption  of  fuel.  The  next 
question  is  whether  or  not  a  lay  arbitrator  is  justified  in  making  a  charge 
for  professional  assistance  in  the  preparation  of  his  award.  The  master 
allowed  only  the  price  of  the  stamp,  on  the  ground  that  the  arbitrator 
is  bound  to  prepare  the  award  himself.  This,  it  is  submitted,  is  a  most 
inconvenient  as  well  as  a  novel  conclusion.  [Jervis,  C.  J. — The  arbi- 
trator, by  placing  the  award  in  the  hands  of  an  attorney,  gives  him  a 
lien  upon  it  for  his  charges.  Surely  that  cannot  be  correct.  Mr.  Can- 
cellor  stated  that  he  declined  to  allow  the  attorneys'  charges,  because 
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he  thought  the  50  guineas  quite  enough  to  cover  all  the  expense  of  the 
reference  and  award.  He  further  reported  that  he  had  disallowed  Arm- 
strong's expenses  on  the  same  ground  that  they  would  have  been  dis- 
allowed if  he  had  been  called  as  a  witness  at  the  trial  and  rejected  by 
the  judge,— conceiving  that  the  rejection  by  an  arbitrator  was  the  same 
in  this  respect  as  the  rejection  by  a  judge.  Maule,  J. — It  is  no  part 
of  the  master's  functions  to  lay  down  any  general  principles :  all  that 
he  has  to  deal  with,  is,  the  particular  case  before  him.]  The  master's 
report,  it  must  be  conceded,  is  conclusive  as  to  the  charges  for  preparing 
the  award :  but  the  taxation  should  be  reconsidered  as  to  the  other  point, 
— at  all  events,  so  far  as  relates  to  the  expenses  of  Armstrong's  attend- 
ance at  Liverpool,  as  to  which  the  same  objection  does  not  apply  as  to 
his  attendance  at  Bolton. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
Mr.  Atherton  now  admits  that  his  application  fails  so  far  as  regards 
the  second  ground,  viz.  the  charges  of  the  attorneys  for  preparing  the 
award,  because  the  master,  as  he  reports  to  us,  very  properly  considered 
♦that  the  arbitrator's  charge  of  50  guineas  for  four  meetings  r*ooq 
was  amply  sufficient  to  cover  all  the  expenses  he  might  fairly  ^ 
incur  in  obtaining  the  aid  of  a  professional  adviser.  As  to  the  other 
ground  of  the  motion, — I  have  always  understood  the  rule  to  be,  that, 
where  a  witness  is  rejected  at  the  trial,  and  the  decision  of  the  judge  is 
not  appealed  from,  the  party  calling  him  is  not  allowed  his  expenses. 
And  it  Beems  to  me  that  there  is  no  distinction  in  this  respect  between 
the  case  of  a  witness  rejected  by  a  judge  and  one  rejected  by  an  arbi- 
trator, who  is  placed  by  the  parties  in  the  position  of  a  judge,  with  all 
his  powers  and  authority,  and  something  more.  We  are  not  at  liberty 
to  go  into  the  reasons  for  the  witness's  rejection.  Upon  this  short 
ground,  therefore,  which  is  of  universal  application,  I  think  the  rule 
must  be  discharged. 

Maule,  J. — I  am  of  the  same  opinion.  There  seems  to  have  been 
some  mistake  in  supposing  that  the  master  intended  to  lay  it  down  as  a 
general  rule,  that  a  lay  arbitrator  cannot  avail  himself  of  the  assistance 
of  a  professional  adviser  in  the  preparing  of  his  award.  And,  even  if 
he  had  done  so,  I  apprehend  it  would  of  itself  be  no  ground  for  sending 
the  matter  back  to  him ;  the  plaintiffs  must  have  shown,  not  only  that 
there  is  no  such  general  rule,  but,  further,  that  there  is  no  such  rule  as 
applicable  to  this  particular  case.  There  is  in  truth  no  substantial 
difference  between  what  the  master  has  reported  to  us,  and  what  was 
supposed  to  have  been  his  mode  of  dealing  with  the  matter.  As  to  the 
witness  Armstrong,  I  am  disposed  to  think  that  he  was  not  a  witness 
the  expense  of  whose  attendance  could  properly  have  been  allowed  as 
between  party  and  party.  He  seems  to  have  been  brought  rather  for 
the  purpose  of  watching  the  evidence  which  might  be  given  on  the  other 
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*9<U1  8^e'  t^ian  ^or  any  U8e^u"  P^pose  for  which  his  own  *testimony 
*  could  have  been  required.  I  entirely  concur  in  the  opinion  ex- 
pressed by  the  Lord  Chief  Justice  as  to  the  effect  of  the  rejection  of  a 
witness  by  an  arbitrator.  One  of  the  most  important  functions  of  an 
arbitrator  is,  to  decide  finally  between  the  parties.  The  object  of  re- 
ferring a  matter  to  arbitration,  is,  the  substitution  for  the  ordinary 
course  of  judicial  investigation,  a  more  prompt,  though  possibly  a  less 
accurate,  mode  of  decision.  The  arbitrator  has  power  to  determine 
every  matter  of  law  which  may  incidentally  arise  before  him :  the  par- 
ties select  him  for  their  judge,  subject  to  all  the  consequences  which 
legally  flow  from  his  decision.  Being  thus  competent  to  decide  upon 
the  admissibility  of  the  witness,  the  arbitrator  decides  that  he  is  inad- 
missible, and  accordingly  rejects  him.  It  is  said,  that,  in  so  doing,  the 
arbitrator  assigned  a  bad  or  an  insufficient  reason.  Be  his  reason  good 
or  bad.  we  can  only  look  to  his  decision.  By  the  consent  of  the  parties, 
that  is  to  be  final.  It  being,  therefore,  perfectly  competent  to  the  ar- 
bitrator to  decide  that  the  witness  in  question  was  not  an  admissible 
witness  upon  the  issues  joined  in  this  cause,  and  he  having  so  decided, 
the  expenses  of  his  attendance  to  give  evidence  were  properly  dis- 
allowed. 

Cresswell,  J. — I  am  of  the  same  opinion.  As  to  the  charges  of  the 
attorneys  for  preparing  the  award,  I  think  the  master  was  perfectly 
justified  in  holding,  that,  where  a  lay  arbitrator  charged  fifty  guineas 
for  four  meetings,  no  further  charge  should  be  made  for  professional 
assistance  in  preparing  the  award.  As  to  the  witness,  it  is  perfectly 
clear  that  a  rejected  witness  cannot  be  charged  for,  whether  rejected  at 
Nisi  Prius  or  by  an  arbitrator^   The  principle  is  the  same  in  both  cases. 

Crowder,  J. — I  am  of  the  same  opinion.  Upon  the  report  made  by 
^nor -i  the  master  of  what  took  place  before  *him,  I  think  the  attorneys' 
-*  charges  for  preparing  the  award  were  properly  disallowed ;  and 
it  is  quite  unnecessary  to  enter  into  a  discussion  as  to  the  propriety  of 
allowing  a  lay  arbitrator  to  obtain  and  to  charge  for  professional  assist- 
ance in  preparing  his  award.  As  to  the  other  point, — I  should  not  feel 
disposed  to  decide  that  Armstrong  was  an  inadmissible  witness.  I 
prefer  to  rest  the  determination  of  this  rule  upon  the  ground  that  the 
arbitrator  assumes  the  functions  of  a  judge  in  all  respects ;  and,  inas- 
much as  the  costs  of  a  witness  rejected  at  Nisi  Prius  are  disallowed  on 
taxation  as  between  party  and  party,  so  the  master  has  rightly  disal- 
lowed the  expenses  of  the  witness  in  this  case  because  rejected  by  the 
arbitrator.  Rule  discharged,  with  costs.(a) 

(a)  As  to  the  remedy  in  the  case  of  an  excessive  demand  by  an  arbitrator,  see  Miller  v.  Robe, 
8  Taunt.  461,  Fitzgerald  ©.  Graves,  5  Taunt  342  (E.  C.  L.  R.  vol.  1),  Mosselbrook  v.  Dunkin,  % 
M.  &  Scott,  740,  9  Bingh.  605  (E,  C.  L.  R.  yol.  23),  1  Dowl.  P.  C.  722,  Macarthur  v.  Campbell, 
5  B.  &  Ad.  518  (E.  C.  L.  R.  vol.  27),  2  N.  &  M.  444,  Brazier  v.  Bryant,  3  M.  &  Scott,  844,  2 
Dowl.  P.  C.  757. 
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*SMITH  v.  ELDRIDGE  and  Another.    June  5.        [*286 

A.  entered  into  an  agreement  (fn  writing)  witti  B.  to  take  certain  premises,  at  a  certain  yearly 
rent, — the  premises  to  be  put  into  repair  by  B.,  and  the  rent  not  to  be  payable  until  the  repairs 
were  completed.  A.,  by  his  tenant,  occupied  the  premises  for  six  months,  and  then  quitted, 
the  stipulated  repairs  not  having  been  done : — Held,  that  B.  was  entitled  to  maintain  an  action 
for  use  and  occupation,  as  upon  an  implied  agreement  to  pay  so  much  as  the  occupation  might 
be  reasonably  worth. 

This  was  an  action  of  debt  for  use  and  occupation ;  to  which  the 
defendants  pleaded  never  indebted. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  in  London 
in  this  term. 

The  plaintiff  was  a  builder  at  St.  Leonard's :  the  defendants  were 
brewers.  The  action  was  brought  to  recover  a  half-year's  rent  of  a 
house  at  St.  Leonard's  which  was  built  for  a  beer-shop.  It  appeared 
that  the  defendants  had  taken  the  premises  in  an  unfinished  state,  under 
an  agreement  by  which  it  was  stipulated  that  the  landlord  was  to  do 
certain  repairs,  and,  amongst  the  rest,  to  put  the  drainage  into  a  con- 
dition to  satisfy  the  local  board  of  health ;  the  rent  to  be  552.  per  annum 
until  a  public-house  license  should  be  obtained,  and,  after  the  license 
obtained,  652.  per  annum, — the  rent  to  commence  when  the  repairs  were 
completed. 

Under  this  agreement,  the  defendants,  by  one  Bennett,  their  tenant, 
took  possession ;  and  Bennett  and  his  family  occupied  the  premises,  and 
carried  on  business  therein  for  six  months,  and  then  quitted,  on  the 
ground  that  the  repairs  had  not  been  done  as  agreed,  and  that  the  pre- 
mises were  not  habitable  by  reason  of  the  defective  drainage. 

For  the  defendants,  it  was  submitted  that  the  plaintiff  must  be  non- 
suited, inasmuch  as  it  appeared  from  the  agreement  that  no  rent  was 
payable  until  the  house  was  completed. 

The  learned  judge  told  the  jury  that  the  agreement  did  not  preclude 
the  plaintiff  from  recovering  a  reasonable  sum  for  the  occupation  of  the 
premises,  if  the  defendants  thought  fit  to  enter  upon  them  before  the 
repairs  were  done :  and  he  left  it  to  them  to  say  whether  *the  r+awr 
defendants  did  not  take  possession  under  an  implied  agreement  *■ 
to  pay  what  the  premises  were  reasonably  worth. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  302. 

Malcolm  Kerr,  on  a  former  day,  moved  to  enter  a  nonsuit,  pursuant 
to  leave,  or  for  a  new  trial. — By  the  express  terms  of  the  agreement, 
which  contemplated  a  present  occupation  of  the  premises,  no  rent  was 
to  be  payable  until  the  stipulated  repairs  were  completed :  and,  those 
not  having  been  done,  the  plaintiff  was  not  in  a  condition  to  call  upon 
the  defendants  for  rent.  [Maule,  J. — Suppose  the  drainage,  and  the 
other  matters  the  omission  to  do  which  was  complained  of,  were  not 
necessary  to  be  done  to  complete  the  premises  according  to  the  agree- 
ment, the  plaintiff  would  be  entitled  to  a  half-year's  rent,  as  contradis- 
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tinguished  from  a  compensation  for  use  and  occupation.  My  Brother 
Williams  thought,  that,  assuming  the  premises  were  not  completed  so 
as  to  entitle  the  plaintiff  to  claim  rent  under  the  agreement,  the  defend- 
ants might  still  have  occupied  under  an  implied  agreement  to  pay  so 
much  as  the  occupation  might  be  reasonably  wortK :  and  he  so  left  the 
question  to  the  jury.  Bennett  and  his  family  resided  in  the  house,  and 
sold  beer,  with  more  or  less  success,  for  a  period  of  six  months.  The 
defendants,  therefore,  had  a  beneficial  occupation,  for  which  they  ought 
to  pay.]     There  was  no  occupation  at  all,  except  under  the  agreement. 

The  court  intimated  a  desire  to  confer  with  Mr.  Justice  Williams ; 
and  now 

Jbrvis,  C.  J.,  said : — We  have  seen  my  Brother  Williams.  He  sayB, 
that,  if  the  defendants  did  not  enter  under  the  agreement,  there  was 
evidence  whence  it  might  be  inferred  that  they,  by  their  tenant  Ben- 
*ooo-i  nett,  entered  *under  an  implied  agreement  to  pay  so  much  as  the 
-J  occupation  was  reasonably  worth.  And  he  reports  to  us  that  he 
was  satisfied  with  the  verdict.  As  we  see  no  reason  to  find  fault  with 
the  way  in  which  the  case  was  left  to  the  jury,  there  will  be  no  rule. 

Rule  refused. 


Ex  parte  CHILD.    June  15. 

A  rule  haying  boon  obtained  for  a  habeas  corpus  to  bring  up  a  lunatic  confined  in  an  asylum  in 
this  country  under  Irish  medical  certificates, — the  court  discharged  it  with  costs,  there  being 
no  affidavit  to  show  that  the  party  promoting  the  application  was  duly  authorized  by  the  lunatic 

Byles,  Serjt.,  on  a  former. day  in  this  term,  obtained  a  rule  calling 
upon  Francis  James  Lord  to  show  cause  why  a  writ  of  habeas  corpus 
sheuld  not  issue,  to  compel  him  to  bring  up  the  body  of  Captain  Child, 
who  was  detained  in  a  lunatic  asylum  at  Hayes  Park,  Middlesex,  kept 
by  Lord. 

The  affidavits  upon  which  the  motion  was  founded,  were  those  of  one 
Mead,  who  described  himself  as  the  attorney  for  Captain  Child,  and  who 
stated  that  the  only  certificates  under  which  Captain  Child  was  de- 
tained, were  those  of  two  medical  practitioners  in  Dublin ;  and  of  Dr. 
Buchanan  and  Dr.  Barnes,  who  deposed  as  to  the  present  state  of  mind 
of  Captain  Child. 

The  learned  Serjeant  submitted  that  an  Irish  certificate  does  not 
justify  the  detention  of  a  party  as  a  lunatic  in  this  country, — referring 
to  the  statute  8  &  9  Vict.  c.  100,  ss.  45,  46,  47,  117,  and  to  the  case 
of  In  re  Shuttleworth,  9  Q.  B.  651  (E.  C.  L.  R.  vol.  58). 

Montague  Smithy  who  appeared  to  show  cause,  objected  that  there 
was  no  affidavit  showing  that  the  application  was  made  with  the  sanc- 
tion of  Captain  Child,  or  that  Mead  had  any  authority  to  appear  and 
act  as  his  attorney.    He  referred  to  In  re  Parker, — the  Canadian  Pri- 
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sonera1  case, — 5  M.  &  W.  32,  f  where  the  Court  of  *Exchequer  r*oQQ 
said, — "  Before  granting  a  habeas  corpus  to  remove  a  person  in  L 
custody,  we  must  ascertain  that  an  affidavit  is  not  reasonably  to  be  ex- 
pected from  him.  An  affidavit  is  absolutely  necessary,  either  from  the 
party  who  claims  the  writ,  or  from  some  other  person,  so  as  to  satisfy 
the  court  that  he  is  so  coerced  as  to  be  unable  to  make  it. 

Byles,  Serjt.y  admitted  that  his  affidavit  did  not  sufficiently  show  that 
the  application  was  authorized  by  Captain  Child. 

Jbrvis,  C.  J. — I  think  my  Brother  Byles  has  not  put  himself  in  a 
condition  to  ask  for  the  writ.  A  mere  stranger  has  no  right  to  come  to 
the  court  and  ask  that  a  party  who  makes  no  affidavit,  and  who  is  not 
suggested  to  be  so  coerced  as  to  be  incapable  of  making  one,  may  be 
brought  up  by  habeas  to  be  discharged  from  restraint.  For  anything 
that  appears,  Captain  Child  may  be  very  well  content  to  remain  where 
lie  is.  The  rule  must  be  discharged ;  and,  as  Mr.  Lord  has  been  put 
to  the  expense  of  coming  here  fruitlessly  and  unnecessarily,  it  must  be 
with  costs. 

The  rest  of  the  court  concurring,        Rule  discharged,  with  costs. 

Smith  asked  that  the  costs  of  the  rule  might  be  ordered  to  be  paid 
by  the  attorney. 

Sed  per  Curiam.     We  cannot  do  that. 


*SIM  v.  EDMANDS.    May  31.  [*240 

Id  so  action  upon  an  award,  the  declaration  alleged  that  certain  difference!  between  the  plaintiff 
and  defendant  had  been  referred,  and  that  the  arbitrator  had  awarded  that  certain  sums  should 
be  paid  at  certain  times  by  the  defendant  to  the  plaintiff,  and  assigned  for  breach  non-payment 
of  an  instalment.  The  defendant  pleaded,  setting  out  the  award  verbatim,  and  concluding  in 
the  form  of  a  demurrer,  "that  the  said  declaration  is  not  sufficient  in  law ;"  and  the  plaintiff 
joined  in  demurrer : — 

Held,  that  the  demurrer  was  informal, — the  instrument  as  set  out  (since  the  Common  Law  Pro- 
cedure Act,  1852)  forming  part  of  the  plea,— And  consequently  there  being  nothing  to  show 
the  declaration  bad. 

The  declaration,  upon  an  award,  stated,  that  certain  differences  ex- 
isting between  the  plaintiff  and  the  defendant  had  been  submitted  to 
arbitration,  and  that  the  arbitrator  had  awarded  certain  sums  to  be 
paid  at  certain  times  by  the  defendant  to  the  plaintiff,  and  assigned  for 
breach  the  non-payment  of  an  instalment. 

Plea,  that  the  said  award  was  and  is  in  the  terms  following, — setting 
it  out  verbatim,  and  concluding  in  the  form  of  a  demurrer,  "  that  the 
said  declaration  is  not  sufficient  in  substance." 

The  plaintiff  joined  in  demurrer. 

Horace  Lloyd,  in  support  of  the  demurrer. — The  award  as  set  out 
shows  that  the  plaintiff  has  no  cause  of  action :  it  does  not  determine 

vol.  xv. — 23 
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that  any  sum  of  money  whatever  was  due  and  payable  from  the  defendant 
to  the  plaintiff.  [Jervis,  C.  J. — Had  you  not  better  show  first  that 
you  are  in  a  situation  to  demur  to  the  declaration  ?  Under  the  old  system 
of  pleading,  you  might  set  out  the  document  on  oyer,  making  it  part  of 
the  previous  pleading,  and  then  demur  if  the  document  so  set  out  showed 
no  cause  of  action,  or  no  defence :  but,  by  the  55th  and  56th  sections 
of  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76,(a)  pro- 
♦94.11  ^ert  anc*  *°y6r  are  abolished,  and  documents  set  out  are  to  be 

-*  taken  as  part  of  the  pleading  in  which  they  are  set  out.]  In 
Wood  v.  The  Copper  Miners'  Company,  14  C.  B.  428  (E.  C.  L.  R.  vol. 
78),  the  defendants  had  the  benefit  of  an  instrument  set  out  in  their 
plea  as  this  is.  [Crowdek,  J. — There,  the  plaintiff  demurred  to  the 
plea  which  set  out  the  agreement.]  If  the  demurrer  be  informal,  the 
plaintiff  might  have  gone  to  a  judge  at  Chambers  to  have  it  set  right, 
under  s.  52,(6)  instead  of  joining  in  demurrer.  [Atkinson,  Serjt. — If 
the  plaintiff  had  not  joined  in  demurrer,  it  would  have  been  a  discon- 
tinuance.] If  the  plaintiff  had  demurred  to  the  plea, — the  demurrer 
having  been  struck  out, — the  same  question  would  have  been  presented. 
[Jervis,  C.  J. — If  the  plaintiff  had  gone  to  a  judge  at  Chambers,  as 
you  suggest,  the  judge  would  only  have  done  what  we  must  now  do.] 
The  case  of  Jeffery  v.  White,  2  Dougl.  476,  is  to  a  certain  extent  in 
point.  That  was  an  action  of  trespass  for  taking  cattle,  to  which  the 
defendant  pleaded  that  they  were  taken  damage  feasant :  the  plaintiff 
replied,  a  right  of  common:  the  defendant  rejoined,  stating  by  way  of 
inducement  part  of  a  private  act  of  parliament  for  enclosing  the  common, 
and. an  allotment  by  the  commissioners  of  the  locus  in  quo  to  the  defend- 
ant, and  traversing  the  right  of  common :  the  plaintiff  prayed  oyer  of 
the  act,  and  it  was  granted,  and  the  whole  act  set  forth,  and  then  he 
*249n  demurred  to  the  rejoinder,  ^assigning  for  cause  that  it  was  not 

"'J  shown  by  the  rejoinder  that  the  allotment  had  been  made  accord- 
ing to  the  directions  of  the  act  as  set  forth :  the  defendant  joined  in 
demurrer.  It  was  argued,  for  the  defendant,  "that  a  party  is  not 
entitled  to  oyer  of  acts  of  parliament,  and  that  it  cannot  be  granted, 
because  they  are  not  in  the  power  of  the  court ;  and,  for  a  similar  rea- 
son, the  party  who  relies  upon  them  cannot  make  profert,  because  he 
has  them  not  to  produce :  that  the  plaintiff  ought  to  have  pleaded  the 
record  of  the  act  in  a  surrejoinder,  and  thereby  have  given  the  defend- 

(a)  The  55th  section  enacts  that  "  it  shall  not  be  necessary  to  make  profert  of  any  deed  or 
other  document  mentioned  or  relied  on  in  any  pleading ;  and,  if  profert  shall  be  made,  it  shall 
not  entitle  the  opposite  party  to  crave  oyer  of  or  set  out  upon  oyer  such  deed  or  other  document." 

And  s.  56  enacts,  "  that  a  party  pleading  in  answer  to  any  pleading  in  which  any  document  is 
mentioned  or  referred  to,  shall  be  at  liberty  to  set  out  the  whole  or  such  part  thereof  as  may  be 
material,  and  the  matter  so  set  out  shall  be  deemed  and  taken  to  be  part  of  the  pleading  in  which 
it  is  set  out1' 

(b)  "  If  any  pleading  be  so  framed  as  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the 
action,  the  opposite  party  may  apply  to  the  court  or  a  judge  to  strike  out  or  amend  such  pleading, 
and  the  court  or  any  judge  shall  make  such  order  respecting  the  same,  and  also  respecting  the 
costs  of  the  application,  as  such  oourt  or  judge  shall  see  fit." 
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ant  an  opportunity  to  take  issue  upon  it :  that,  by  the  plaintiff's  setting 
it  forth  upon  the  oyer,  and  then  demurring,  the  plaintiff  was  precluded 
from  that  advantage,  and  the  plaintiff  enabled  to  state  it  in  whatever 
manner  he  pleased :  that  the  court,  therefore,  ought  to  consider  the 
oyer  and  recital  of  the  act  as  a  mere  nullity :  and  that,  upon  what 
appeared  in  the  defendant's  rejoinder,  the  allotment  was  regular,  and 
therefore  the  defence  was  sufficient."  For  the  plaintiff,  it  was  admitted 
that  oyer  could  not  be  compelled  of  an  act  of  parliament ;  but  it  was 
inserted,  that,  as  it  had  been  in  fact  granted,  the  party  who  had  de- 
manded it  was  entitled  to  consider  the  whole  of  what  was  set  forth  as 
making  part  of  his  adversary's  plea.  And  the  plaintiff  had  judgment. 
[Jeryis,  C.  J. — Could  you  have  pleaded  that  the  arbitrator  did  not 
make  the  award,  and  then  demurred  ?]  Certainly  not.  [Jbrvis,  C.  J. 
— Then,  you  cannot  set  out  the  award,  and  demur.  There  is  nothing  to 
show  the  declaration  bad.]  That  is  conceded.  The  course  adopted  by 
the  defendant  is  informal :  but,  having  adopted  it,  the  plaintiff  cannot 
now  avail  himself  of  the  informality.  [Jervis,  C.  J. — The  rule  of 
pleading  always  was,  that  you  could  not  demur  to  a  declaration  because 
the  plea  shows  something  which  makes  the  declaration  untenable,—* 
except  in  the  case  of  oyer,  when  the  document  set  out  was  taken  to  be 
part  *of  the  declaration.  That  is  not  so  now.  If  you  had  con-  r*c>AQ 
eluded  with  a  verification,  the  plaintiff  might  have  demurred,  or  *• 
taken  issue.  Maule,  J. — The  legislature  did  not  mean  to  alter  the 
substance  of  the  law  enabling  a  defendant  to  get  the  document  set  out 
in  extenso,  in  substitution  for  the  statement  of  it  in  the  declaration. 
But,  the  statute  has  so  far  altered  the  rule  of  pleading,  that  it  is  sub- 
ject to  an  allegation  and  to  proof  that  it  is  the  document  alleged.] 

Per  CtJRiAM.(a) — The  declaration,  for  anything  that  appears,  is  good. 
Bat  we  think  the  defendant  ought  to  have  leave  to  amend,  upon  the 
usual  terms.  Rule  accordingly. 

(a)  The  judges  present  being,  Jerri*,  C.  J.,  Maule,  J.,  and  Crowder,  J. 


END  OF  TRINITY  TERM. 
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The   MARQUIS  OP  BRISTOL  and    Others  v.  ROBINSON  and 

Wife-      . 

This  was  a  writ  of  error  upon  a  judgment  of  the  Exchequer  Cham- 
ber, reversing  a  judgment  of  the  Court  of  Common  Pleas  in  an  action 
of  quare  impedit  brought  by  the  defendants  in  error  to  recover  a  moiety 
of  the  advowson  of  the  church  of  Brauncewell-with-Dunsby-and-Anwick, 
in  the  county  of  Lincoln.  Vide  11  C.  B.  208,  241  (E.  C.  L.  R.  vol.  73). 
The  case  was  argued  in  the  House  of  Lords  on  the  21st,  23d,  and  24th 
of  February  last,  by  Cowling,  Baity,  and  Scotland,  for  the  plaintiffs  in 
error,  and  Bramwell,  G.  Hayes,  and  Brewer,  for  the  defendants  in 
error. 

At  the  close  of  the  argument,  the  parties  agreed  to  a  compromise, 
and  no  judgment  was  pronounced. 


APPEALS 

FROM  THE  DECISIONS  OF  REVISING  BARRISTERS, 

uron  6  *  T  Yioi.  o.  18, 

ARGUED  AND  DETERMINED 

COURT  OF  COMMON  PLEAS 

a 

J&U]jMlmM  <Snm, 

or  TBI 

EIGHTEENTH  TEAR  OF  THE  REIGN  OF  VICTORIA.    1864. 


The  judges  present  during  the  arguments  were : 

Jervis,  C.  J.  Williams,  J. 

Maule,  J.  Crowdbr,  J. 


City  of  WESTMINSTER. 

GEORGE  HUGGETT,  Appellant;  CHARLES  EDWARD  LEWIS, 

Respondent.    Nov.  23. 

A  notice  of  objection  given  to  overseers,  pursuant  to  the  6  A  7  Viet  o.  18,  a.  1$,  and  SohecL  (B.) 
No.  3,  described  the  party  objected  to  as  being  "  in  the  list  of  persona  entitled  under  the  reform 
act,  to  rote,"  Ac :— Held,  a  sufficient  specification  of  the  particular  list  referred  to. 

George  Huggett  objected  to  the  name  of  James  Alford  being  re- 
tained on  the  list  of  persons  entitled  to  vote  at  the  election  of  members 
for  the  city  of  Westminster,  in  respect  of  property  occupied  by  him  in 
the  parish  of  St.  Clement  Danes.  The  notice  of  objection  was  in  the 
following  form : — 

"No.  10. 
"Notice  of  objection  (to  overseers). 
"  To  the  overseers  of  the  parish  of  St.  Clement  Danes. 
« I  hereby  give  you  notice  that  I  object  to  the  name  of  Alford,  James, 
being  retained  in  the  list  of  persons  entitled,  under  the  reform  act,  to 

Q 
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*2461  vote  *n  ^e  e^ect^0D  °^  Members  for  the  city  of  Westminster. 
J  Dated,  this  24th  day  of  August,  1854. 

(Signed)  "  George  Huggett,  of  4,  Beaufort 
Buildings,  Strand,  on  the  list  of  voters  for 
the  parish  of  St.  Clement  Danes." 

It  was  objected,  on  the  part  of  James  Alford,  that  the  above  notice 
was  insufficient,  inasmuch  as  it  was  uncertain  and  ambiguous,  and  did 
not  comply  with  the  direction  appended  to  the  form  No.  10,  Schedule 
(B),  of  the  6  &  7  Vict.  c.  18,  which  is  as  follows: — "Note.  If  more 
than  one  list  of  voters,  the  notice  of  objection  should  specify  the  list 
to  which  the  objection  refers." 

The  overseers  are  required  to  make  out  two  lists  of  voters  for  the 
city  of  Westminster,  viz.  one  list  according  to  the  form  No.  8,  in 
Schedule  (B)  of  the  6  &  7  Vict.  c.  18,  and  the  other  according  to  the 
form  No.  4,  in  the  said  schedule.  The  name  of  the  said  James  Alford 
appeared  only  in  the  former  list. 

It  was  contended  on  the  part  of  James  Alford,  that  the  words  intro- 
duced into  the  form  of  the  notice  of  objection,  and  which  are  printed  in 
italics,  "under  the  reform  act"  was  not  a  sufficient  compliance  with  the 
note  appended  to  the  said  form  No.  10,  Schedule  (B). 

The  revising  barrister  decided  that  the  notice  was  insufficient. 

The  cases  of  twenty-four  other  persons  depending  upon  the  judgment 
in  the  principal  case,  were  consolidated  therewith. 

If  the  court  should  be  of  opinion  that  the  said  notice  of  objection 
was  sufficient,  the  name  of  James  Alford,  and  also  the  names  of  the 
other  persons  named  in  the  list  annexed  to  the  case,  were  to  be  expunged 
from  the  list  of  voters  for  the  city  of  Westminster. 
♦9471  Whitmore,  for  the  appellant. — The  notice  of  objection  *was  a 
-J  sufficient  compliance  with  the  statute  :  it  points  out  in  language 
that  cannot  be  mistaken  the  particular  list  to  which  the  objection  refers, 
viz.  the  list  the  form  of  which  is  given  in  Schedule  (B),  No.  3, — the  list 
of  persons  entitled  to  vote  for  the  city,  "  by  virtue  of  an  act  passed  in 
the  second  year  of  the  reign  of  King  William  the  Fourth,  intituled  < An 
act  to  amend  the  representation  of  the  people  in  England  and  Wales,'  " 
which  is  popularly  called  "  The  Reform  Act."  In  Allen,  App.,  House, 
Resp.,  8  Scott,  N.  R.  987, 7  M.  &  G.  157  (E.  0.  L.  R.  vol.  49),  1  Lutw. 
Reg.  Cas.  255,  an  objection  of  this  sort  was  disallowed.  There,  in  a 
borough  where  two  lists  are  made  out  by  the  overseers, — one,  of  parties 
entitled  to  be  registered  under  the  2  W.  4,  c.  45,  s.  27,  the  other  of 
potwallers, — a  notice  of  objection  to  the  name  of  a  party  being  retained 
"  on  the  list  of  persons  entitled  to  vote  as  householders  in  the  election," 
&c,  was  held  sufficient,  though  the  words  " as  householders"  do  not 
occur  in  the  form  given  by  the  6  &  7  Vict.  c.  18 ;  it  not  appearing  that 
the  party  could  have  been  inconvenienced  or  misled  by  the  introduction 
of  those  words.     And  Cresswell,  J.,  said :  "  If  this  departure  from  the 
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prescribed  form  had  been  calculated  to  invite  the  attention  of  the  party 
to  a  wrong  list,  I  think  the  notice  would  have  been  bad.  But  this  no- 
tice could  not  possibly  have  that  effect."  So,  in  Feddon,  App.,  Saw- 
yers, Resp.,  12  C.  B.  680  (E.  C.  L.  R.  vol.  74),  2  Lutw.  Reg.  Cas. 
246,  a  notice  of  objection  to  a  party's  right  to  vote  in  the  election  of 
members  for  the  city  of  C,  described  the  objector  as  being  "  on  the  list 
of  freemen  for  the  city  of  C."  There  are  several  townships  in  C,  the 
overseers  of  which  severally  make  out  and  publish  lists  of  persons  enti- 
tled to  vote  in  respect  of  occupation  ;  and  there  is  also  a  list  made  out 
and  published  by  the  town-clerk,  which  is  intituled  "  The  list  of  freemen 
of  the  city  of  (7.,  entitled  to  vote  in  the  election  of  members  for  the  said 
city."  Under  the  Municipal  Corporation  Act,  *5  &  6  W.  4,  c. 
76,  8.  5,  the  town-clerk  also  makes  out  and  keeps  (but  does  not 
publish)  a  list  of  the  freemen  of  the  city,  called  "The  freemen's  roll.'* 
And  it  was  held  by  this  Court, — Maule,  J.,  dissenting, — that  the  above 
notice  of  objection  was  a  sufficient  compliance  with  the  statute,  inas- 
much as  any  person  reading  it  must  understand  that  the  objector  intended 
to  state  that  his  name  was  on  the  list  of  freemen  entitled  to  vote  in  the 
election  of  members. 

Macnamara,  for  the  respondent. — The  notice  in  question  does  not 
sufficiently  specify  the  list  to  which  the  objection  refers.  By  the  13th 
section  of  the  6  &  7  Vict.  c.  18,  the  overseers  are  required  to  make  out 
« according  to  the  form  numbered  3,  in  the  schedule  (B)  to  this  act  an- 
nexed, an  alphabetical  list  of  all  persons  who  may  be  entitled  to  vote  in 
the  election  of  a  member  or  members  to  serve  in  parliament  for  such 
city  or  borough,  in  respect  of  the  occupation  of  premises  of  the  clear 
yearly  value  of  not  less  than  102.,  situate  wholly  or  in  part  within  such 
parish  or  township,  and  another  alphabetical  list,  according  to  the  form 
numbered  4,  in  the  said  schedule  (B),  of  all  other  persons  (except,  free- 
men) who  may  be  entitled  to  vote  in  the  election  of  such  city  or  borough 
by  virtue  of  any  other  right  whatsoever."  The  heading  of  the  list  in 
Schedule  (B)  No.  3,  is  as  follows, — "  The  list  of  persons  entitled  to  vote 
in  the  election  of  a  member  for  the  city  (or  borough)  of  W.,  in  respect 
of  property  occupied  within  the  parish  of  A.,  by  virtue  of  an  act  passed 
in  the  second  year  of  the  reign  of  King  William  the  Fourth,  intituled 
<An  act  to  amend  the  representation  of  the  people  of  England  and 
Wales.'  "  The  list  No.  4  is  headed, — "  The  list  of  all  persons  (not  be- 
ing freemen)  entitled  to  vote  in  the  election  of  a  member  for  the  city 
(or  borough)  of  W.,  in  respect  of  any  rights  other  than  those  conferred 
by  an  act  passed  *in  the  second  year  of  the  reign  of  King  Wil-  r*04Q 
Ham  the  Fourth,  intituled  <  An  Act  to  amend  the  representation  *• 
of  the  people  in  England  and  Wales.'  "  The  17th  section,  which  gives 
the  right  of  objecting,  requires  the  person  objecting  to  give  notice  to 
the  overseers  "  according  to  the  form  numbered  10,  in  Schedule  (B),  or 
to  the  like  effect :"  and  by  the  note  appended  to  that  form,  it  is  pro- 
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vided,  that,  "  if  there  be  more  than  one  list  of  voters,  the  notice  of 
objection  should  specify  the  list  to  which  the  objection  refers."  And 
by  s.  40,  the  party  objecting  is  bound  to  prove  that  "  he  gave  the  no- 
tice or  notices  respectively  required  by  this  act."  The  question  is, 
whether  this  notice  is  a  compliance  with  the  act.  [Jeryis,  G.  J. — What 
should  the  notice  have  said  ?]  It  should  have  referred  to  -the  list  of 
persons  entitled  to  vote  in  the  election  of  members  for  the  city  of  West- 
minster, in  respect  of  property  occupied  within  a  given  parish,  "  by  vir- 
tue of  the  reform  act,"  using  the  words  contained  in  the  heading  of  the 
form  No.  3,  or  words  equivalent  thereto.  [Williams,  J. — Are  not  the 
words  "  under  the  reform  act"  equivalent  to  "  by  virtue  of  the  reform 
act  ?"]  The  Court  has  always  construed  these  notices  very  strictly : 
Barton,  App.,  Ashley,  Resp.,  2  C.  B.  4  (E.  C.  L.  R.  vol.  52),  1  Lutw. 
Reg.  Gas.  307.  Tindal,  G.  J.,  there  says :  "  All  that  can  be  said  here 
is,  that  the  omission  to  specify  the  particular  list  did  not  in  fact  create 
any  confusion  or  difficulty.  But  I  think  it  is  much  more  convenient  that 
the  overseer  should  have  his  attention  distinctly  called  to  the  list,  and 
that  it  is  safer  to  adhere  to  the  words  of  the  act,  and  to  hold  that  the 
notice  must  be  in  strict  conformity  with  it  in  this  respect."  [Jervis, 
C.  J. — Is  not  this  notice  in  as  strict  conformity  with  the  notice  in  the 
schedule  as  can  be  desired  ?]  It  is  submitted  that  it  is  not.  Possibly 
it  might  have  been  sufficient  if  it  had  said  "  in  respect  of  rights  conferred 
by  the  reform  act."    [Maule,  J. — Substantially  it  does  say  so.]    Eids- 

*2501  forth'  *APP''  Farre^  Re8P->  4  C.  B.  9  (E.  C.  L.  R.  vol.  56),  1 
-*  Lutw.  Reg.  Cas.  517,  also  shows  how  great  strictness  is  required 
in  notices  of  this  sort.  There,  the  objector  described  himself  in  the  no- 
tice as  "  R.  F.,  of,  &c,  on  the  list  of  voters  for  the  borough  of  L." 
The  register  of  voters  for  the  borough  of  L.  consists  of  four  separate 
lists,  viz.  one  of  102.  householders  for  each  of  three  townships  comprised 
in  it,  and  one  of  the  freemen  of  the  borough.  The  objector's  name  was 
on  the  last-mentioned  list  only ;  and  it  was  held,  that  he  was  insuffi- 
ciently described  in  the  notice,  and  that  the  inaccuracy  of  description 
was  not  cured  by  the  101st  section  of  the  statute. 

Jervis,  G.  J. — I  am  of  opinion  that  the  notice  of  objection  in  this 
case  is  sufficient.  The  note  to  the  form  in  Schedule  (B),  No.  10, 
requires  the  notice  to  specify,  in  case  there  are  more  lists  of  voters  than 
one,  the  particular  list  to  which  the  objection  refers.  Here,  the  list  re- 
ferred to  is  described  as  "  the  list  of  persons  entitled  under  the  reform 
act  to  vote,"  &c.  It  seems  to  me  that  that  is  quite  as  good  as  saying 
"  by  virtue  of  the  reform  act."  The  objection  seems  to  me  to  be  totally 
groundless. 

Maule,  J. — The  notice  in  question  seems  to  me  to  contain  as  full 
and  comprehensive  a  description  of  the  particular  list  of  voters  whose 
title  to  vote  is  conferred  by  the  reform  act,  as  any  person  could  reason- 
ably desire. 
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Williams,  J. — I  am  of  the  same  opinion.    I  think  it  is  quite  impos- 
sible to  conceive  an  overseer  so  dull  as  to  be  misled  by  this  notice. 

Appeal  allowed. 


►County  of  SURREY,— Eastern  Division. 
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WILLIAM  ASTBURY,  Appellant;  THOMAS  HENDERSON, 
Respondent.    Nov.  24. 

The  criterion  of  value  under  the  statute  8  H.  6,  c.  7,  is  not  what  the  land  actually  produces,  but 
what  in  its  existing  state  it  reasonably  may  produce. 

A.  bought  a  piece  of  freehold  land  for  1502.,  intending  it  for  building  purposes,  for  which  it  was 
suitable.  In  a  case  stated  by  a  revising-barrister,  it  was  found,  that,  if  let  upon  a  building- 
lease,  the  land  would  be  worth  a  ground-rent  of  15  J.  a  year ;  and  that  A.  had  reoeived  a  bona 
fide  offer  of  that  sum,  but  had  refused  it  as  insufficient : — Held,  that,  although  the  land  was 
unbuilt  upon  and  unlet,  and  consequently  remained  unproductive,  A.  was  nevertheless  entitled 
to  be  registered  as  the  owner  of  a  freehold  estate  of  the  clear  yearly  value  of  40«. 

Thomas  Henderson  duly  objected  to  the  name  of  William  Astbury 
being  retained  on  the  list  of  voters  for  the  parish  of  Putney,  in  the 
Eastern  Division  of  the  county  of  Surrey. 

The  name  of  William  Astbury  appeared  upon  the  list  of  persons 
claiming  to  be  entitled  to  vote,  thus, — 


Christian  and 
surname. 

Plaoe  of  abode. 

Nature  of 
qualification. 

Street,  lane,  Ac, 
where  situate,  Ac. 

Astbury,  William. 

4,    Munster    Terrace, 
Fulham,  Middlesex. 

Two  plots  of  freehold 
building  land,  of  the 
clear    yearly   value 
of40«. 

Part  of  the  Cedaip,  north  side 
of  Wandsworth  Lane  :  Lots 
116  and  117  at  the  recent 
sale. 

The  facts  of  the  case  as  proved  were  as  follows : — 

A  freehold  estate  in  Putney,  called  "  The  Cedars,"  was  purchased  in 
1853  by  a  freehold 'land  society,  and  parcelled  or  allotted  into  small 
plots  of  ground  for  building  purposes,  which  were  soon  after  absolutely 
sold  to  divers  persons,  and  the  fee-simple  of  each  lot  conveyed  to  the 
purchaser  thereof. 

The  claimant,  William  Astbury,  became  the  purcnaser  of  two  lots, 
at  the  price  of  1502.  for  the  two,  which  he  paid ;  and  they  were  con- 
veyed to  him  in  fee  in  July,  1853.  His  plot  of  ground  contained 
fifty-four  feet  frontage,  by  one  hundred  and  forty-five  feet  in  depth, 
*or  not  quite  one-fifth  of  an  acre :  it  is  eligibly  situated,  and  r*oco 
adapted  for  building  purposes,  for  which  it  was  purchased,  and  L 
is  intended;  and,  if  let  upon  a  building-lease  for  ninety-nine  years, 
would  be  worth  an  annual  ground-rent  of  at  least  151.  for  the  whole. 

The  claimant  lately  received  a  bon&  fide  offer  of  181  a  year  ground- 
rent  for  the  same,  but  refused  it  as  insufficient. 

No  building  is  yet  erected  on  this  plot,  and  no  lease  thereof  has  been 
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granted;  and  it  has  remained,  while  in  the  claimant's  possession,  wholly 
unoccupied,  uncultivated,  and  unprofitable. 

If  let  to  a  tenant  from  year  to  year,  or  upon  an  ordinary  occupation 
lease  for  twenty-one  years,  or  if  occupied  for  any  purpose  except,  build- 
ing, the  plot  of  ground  would  not  produce  a  rent  or  profit  of  40*.  a  year. 
Upon  other  similar  lots  of  ground  on  the  same  Cedars  estate,  thirty- 
four#houses  of  a  superior  class  have  already  been  built,  or  are  building ; 
and  other  lots  are  actually  let  on  building-leases  at  ground-rents  exceed- 
ing 51.  for  each  lot. 

The  owners  of  several  lots  so  built  upon  or  let  on  building-leases 
were  objected  to,  and  the  revising  barrister  retained  their  names  on  the 
lists  of  voters.  But,  in  the  case  of  William  Astbury, — and  in  the  cases 
of  sixteen  persons  named  in  a  schedule  appended  to  the  case, — whose 
freehold  was  not  and  never  had  been  productive  of  any  rent  or  profit  to 
the  freeholder,  and  was  not  capable  of  producing  annual  rent  or  profit  to 
the  amount  of  40s.  a  year  by  occupation  as  it  was,  the  revising  barrister 
was  of  opinion,  and  decided,  that,  for  the  purpose  of  the  franchise,  and 
with  reference  to  the  statute  8  H.  6,  c.  7,  the  claimant  was  not  entitled 
to  be  registered.  And  he  decided  that  he  must  look  to  the  actual 
annual  value  of  the  freehold  for  occupation  as  it  was,  and  that, 
*oron  while  it  remained  neither  built  upon  nor  let  upon  lease  *at  a 
J  ground-rent  exceeding  40*.  a  year,  it  was  not  of  the  annual  value 
of  40*. ;  that  he  could  not  look  to  its  prospective  or  speculative  value,  nor 
to  the  additional  annual  value  which  might  be  created  in  case  the  owner 
should  build,  or  being  tenant  in  fee,  should  grant  a  long  lease  for  build- 
ing thereon,  under  which  circumstances  the  annual  value  would  much 
exceed  40*.  He  therefore  expunged  the  names  of  William  Ast- 
bury and  the  sixteen  other  persons  above  referred  to  from  the  said  list 
of  voters,  directing  that  those  cases  should  be  consolidated  with  the 
principal  case. 

If  the  court  should  think  the  revising  barrister's  decision  wrong,  the 
name  of  the  said  William  Astbury,  and  also  the  names  of  the  other 
persons  in  the  annexed  schedule  according  to  their  respective  descrip- 
tions therein,  were  to  be  inserted  in  the  register  of  voters  for  the  said 
parish  of  Putney. 

Byles,  Serjt.  (with  whom  was  Macnamara),  for  the  appellant. — The 
decision  of  the  revising  barrister  was  clearly  wrong.  The  land  in 
respect  of  which  the  appellant  claimed  to  be  registered,  formed  part 
of  an  estate  which  had  been  parcelled  out  into  plots  for  building 
purposes.  It  was  bon&  fide  purchased  and  intended  for  building-land. 
The  revising  barrister  held,  that,  because  unbuilt  upon,  and  not  worth 
40*.  per  annum  if  used  or  let  for  agricultural  purposes,  it  was  not 
sufficient  to  confer  a  vote,  although  the  owner  had  received  a  bonfi  fide 
offer  of  152.  a  year  for  it.  The  case  raises  the  question, — suppose  land 
is  adapted  for  a  particular  purpose,  but  is  not  actually  employed  for 
that  purpose ;  is  the  purpose  for  which  it  is  intended  to  be  looked  at  in 
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order  to  ascertain  its  yearly  value  for  the  purpose  of  conferring  the 
franchise  ?  [Jervis,  C.  J. — Has  this  man  40*.  a  year  to  expend,  within 
the  meaning  of  the  8  H.  6,  c.  7  ?]  It  is  submitted  that  he  has.  Would 
anybody  give  him  40*.  *a  year  for  his  interest  ?  The  true  test 
is  that  suggested  by  Maule,  J.,  in  Beamish,  App.9  The  Overseers 
of  Stoke,  Resp.,  11  C.  B.  37  (E.  C.  L.  R.  vol.  73),  2  Lutw.  Reg.  Cas. 
189, — «  Suppose  a  man  agreed  to  stand  in  the  claimant's  shoes,  would 
it  be  worth  his  while  to  give  40*.  a  year  for  his  interest  in  the  land  ?" 
And  Jervis,  0.  J.,  in  the  same  case  observes, — "  The  case  does  not  find 
that  that  which  the  party  has  already  paid  towards  the  purchase-money 
is  worth  40*.  a  year  in  perpetuity."  Apply  that  test,  here  the  appellant 
has  paid  150{.,  which  is  worth  11 10*.,  or  at  the  least  62.  a  year  in  per- 
petuity. It  is  not  necessary  that  the  land  should  actually  be  productive 
of  40*.  per  annum :  it  is  enough  if  it  is  of  that  value.  In  Heywood  on 
County  Elections,  p.  102,  it  is  said,  that,  "  if  lands  are  let  to  a  person  for 
life,  reserving  no  rent,  or  less  than  40*.  by  the  year,  the  grantor  cannot 
vote  during  that  term ;  but,  if  such  lands  are  let  only  for  a  term  of 
years,  without  any  rent  at  all,  or  reserving  under  40*.  per  annum,  the 
grantor  may  vote  in  respect  of  the  freehold  in  him,  provided  it  is  of 
sufficient  value."  [Maule,  J. — It  seems  a  curious  state  of  things  to 
hold  that  a  piece  of  land  for  which  a  man  may  if  he  chooses  get  152.  a 
year,  is  worth  nothing.] 

Corner ',  for  the  respondent. — The  revising  barrister  properly  decided 
that  he  must  look  to  the  actual  annual  value  of  the  land,  and  not  to  it? 
prospective  or  speculative  value.  The  case  finds  that  the  actual  value 
is  less  than  40*.  a  year.  [Williams,  J. — That  is,  supposing  the  owner 
lets  it  with  a  prohibition  to  the  tenant  to  use  it  for  any  other  than  its 
least  profitable  use.]  The  finding  of  the  value  by  the  revising  barrister  is 
conclusive,  unless  the  court  can  see  that  it  is  necessarily  wrong :  Coogan, 
App.,  Luckett,  Resp.,  2  C.  B.  182  (E.  C.  L.  R.  vol.  52),  1  Lutw.  Reg. 
Cas.  447 ;  Hamilton,  App.,  Bass,  Resp.,  12  C.  B.  631  (E.  C.  L.  R.  vol. 
74),  2  Lutw.  Reg.  Cas.  213.  [Maule,  J. — What  *is  the  value  r#2-- 
of  the  fee  ?  Here,  it  is  more  than  1002. ;  not  because  it  produces  *- 
1002.,  but  because  it  is  capable  of  producing  it,  if  properly  dealt  with.] 
That,  it  is  submitted,  is  not  the  true  test.  The  question  is,  has  the 
party  40*.  a  year  to  expend,  arising  out  of  this  land  ?  [Maule,  J. — 
Then,  you  would  say,  that,  if  a  man  has  an  arable  field  which  is  capable 
of  producing  202.  a  year,  he  is  not  entitled  to  vote  in  respect  of  it  if  he 
leaves  it  waste  Y]  Precisely  so.  The  value  meant  by  the  8  H.  6,  c.  7, 
is  revenue.  [Maule,  J. — That's  quite  a  new  doctrine.  Jervis,  C.  J. 
— I  farm  my  own  land  in  Kent ;  but  I  fear  I  may  not  at  the  end  of 
the  year  be  able  to  expend  40*.  out  of  the  profits.  Does  my  bad 
farming  deprive  me  of  my  vote  ?]  The  claimant  here  never  having 
reduced  this  land  into  a  state  to  be  productive  to  the  extent  of  40*.  a 
year,  is  not  entitled  to  vote.     [Maule,  J. — Where  do  you  find  any 
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colour  of  authority  for  that  ?]  There  is  no  case  exactly  in  point :  but 
it  is  submitted  that  the  absence  of  authority  is  a  circumstance  to  show 
that  such  a  speculative  value  as  this  cannot  sustain  a  right  to  vote.  The 
consequence  of  holding  the  decision  of  the  revising  barrister  to  be  right, 
will  only  be  to  suspend  these  votes  until  the  land  is  brought  into  a  state 
to  produce  40*.  a  year :  whereas,  a  contrary  decision  will  give  a  ficti- 
tious value  to  land  laid  out  in  so-called  building-plots,  whether  intended 
to  be  built  upon  or  not.  The  question  is,  whether  property  which  never 
has  been  so  dealt  with  as  to  be  of  the  necessary  value,  is  to  confer  the 
franchise,  because  in  a  possible  event  it  may  acquire  that  value. 
[Maule,  J. — The  rent  at  which  land  is  let  is  only  evidence  of  its  value.] 
At  least,  it  is  better  evidence  than  an  offer  not  accepted.  The  autho- 
rities as  to  the  assessment  of  value  under  the  poor-law  have  some  bearing 
upon  this  subject :  in  such  assessments,  prospective  value  was  never 
dreamt  of.  Thus,  in  The  King  v.  Mast,  6  T.  R.  154,  it  was  held,  that 
*2561  *every  Per80n  k  *°  be  rated  to  the  poor  according  to  the  present 
J  value  of  his  estate,  whether  that  value  has  or  has  not  been  in- 
creased by  his  own  improvements.  And  Lord  Kenyon  said :  "  Every 
inhabitant  ought  to  be  rated  according  to  the  present  value  of  his  estate, 
whether  it  continue  of  the  same  value  as  when  he  purchased  it,  or  whe- 
ther the  estate  is  rendered  more  valuable  by  the  improvements  which  he 
has  made  upon  it.  If  a  person  choose  to  keep  his  property  in  money, 
and  the  fact  of  his  possessing  it  be  clearly  proved,  he  is  rateable  for 
that ;  but,  if  he  prefer  using  it  in  the  melioration  of  an  estate  or  other 
property,  he  is  rateable  for  the  same  in  another  shape.  Suppose  a  person 
has  a  small  piece  of  land  in  the  heart  of  a  town,  which  is  only  of  small 
value,  and  he  afterwards  build  on  it,  be  must  be  rated  to  the  poor  accord- 
ing to  its  improved  value  with  the  building  upon  the  land."  Here,  it  is 
said  that  the  appellant  can  get  151.  a  year  ground-rent ;  would  he  be  con- 
tent to  be  assessed  at  15Z.  a  year  in  respect  of  this  land  in  its  now  exist- 
ing state  ?  Suppose  there  be  coal  or  any  other  mineral,  or  brick-earth, 
under  the  land, — would  it  be  assessable  at  a  speculative  value  on  that 
account,  whilst  being  used  for  agricultural  purposes  ?  In  the  King  v. 
Attwood,  6  B.  &  C.  277  (E.  C.  L.  R.  vol.  13),  9  D.  &  R.  328  (E.  0.  L.  R. 
vol.  22),  Abbott,  C.  J.,  says :  "  The  legislature  has  expressly  made  coal- 
mines rateable,  and  they  must  be  rated  for  what  they  produce,  viz.  the 
coals.  Slate-quarries  and  brick-earth  are  also  exhausted  in  a  few  years, 
but  nevertheless  the  rate  is  always  imposed  upon  that  which  is  pro- 
duced."^) In  the  Queen  v.  Westbrook,  10  Q.  B.  178,  200  (E.  C.  L.  R. 
vol.  59),  Lord  Denman  says :  "  The  rate  is  always  imposed  with  reference 
to  the  existing  value ;  whether  temporary  or  enduring,  is  immaterial." 
And  see  The  Queen  v.  The  London,  Brighton,  and  South  Coast  Railway 

♦2571  ComPany>  *15  Q- B- 818  (E- C- L- R- vo1- 69)*  In  Matthe*  Rolph's 
J  case,  2  Peck.  104,  the  vote  was  objected  to  as  being  under  the 

(a)  The  lessee  of  a  coal-mine  is  rateable,  though  he  derive  no  profit  from  the  mine :  The  King 
v.  Parrott,  5  T.  B.  593. 
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value  of  40*.  The  land  for  which  the  party  voted  was  an  orchard,  in 
quantity  about  one  rood.  Three  witnesses  were  called,  who  valued  it 
at  about  20*.  per  annum  in  the  state  in  which  it  was  at  the  time  of  the 
election ;  but  they  said  there  had  been  a  cottage  there  formerly,  then 
in  ruins,  and  that  a  new  one  had  been  built  since  the  election.  It  was 
said  that  the  actual  value  in  the  particular  year  in  question  was  not  so 
much  the  question  as  the  reasonable  value  of  the  land,  &c,  in  its  usual 
state:  it  might  happen,  that  very  valuable  property  might  produce 
nothing  in  the  year  previous  to  an  election.  It  was  answered,  that  the 
true  criterion  of  the  value,  was,  the  rent  which  might  fairly  be  expected 
for  the  property,  not  what  might  possibly  be  made  by  the  tenant  in  the 
course  of  one  year.  And  the  vote  was  determined  to  be  bad.  It  is 
not  contended  here,  that  the  owner  is  to  have  no  vote  because  in  a  bad 
year  the  land  may  happen  to  be  unproductive.  But  it  is  the  actual  and 
existing,  and  not  the  future  and  speculative  value,  that  is  to  be  looked 
at.  The  case  finds,  that,  where  land  similarly  situated  with  the  land 
in  question  has  realized  rent  of  sufficient  amount,  the  revising  barrister 
has  allowed  the  claim.  It  is  submitted,  therefore,  that  he  has  taken  a 
correct  view  of  the  statute. 

Byles,  Serjt.,  in  reply. — A  man  may  have  a  40«.  freehold,  although 
circumstances  may  prevent  his  deriving  at  the  moment  any  profit  at  all 
from  it.  The  cases  as  to  rating  have  been  held  not  to  be  applicable  to 
questions  of  this  sort :  per  Tindal,  C.  J.,  delivering  the  judgment  of 
the  court  in  Colvill,  App.,  Wood,  Resp.,  2  C.  B.  210,  216  (E.  C.  L.  R. 
vol.  52),  1  Lutw.  Reg.  Cas.  483,  489.  The  distinction  is  there  expressly 
taken  between  "rateable  value,"  and  "clear  yearly  value." 

♦Jebvts,  C.  J. — It  seems  to  me  that  the  appellant's  vote  in 
this  case  was  a  good  vote,  and  consequently  that  the  appeal  must 
be  allowed.  I  did  not  understand  it  to  be  contended  seriously  on  the 
part  of  the  appellant,  that  land  that  is  altogether  unproductive  is  capa- 
ble of  conferring  a  vote.  I  should  not  feel  disposed  to  agree  to  such  a 
proposition.  It  is  unnecessary,  however,  to  lay  down  any  rule  of  law 
as  to  the  prospective  or  speculative  valuation  of  land  for  the  purpose 
of  conferring  the  franchise.  It  is  enough  on  the  present  occasion  to 
say  that  there  is  abundant  evidence  in  the  case  before  us,  to  show  that 
the  plot  of  land  in  question  is  worth  more  than  40s.  a  year,  and  that  it 
is  only  through  the  indolence  or  the  obstinacy  of  the  appellant  that  he 
has  failed  to  realize  that  amount.  He  gives  150{.  for  it, — an  amount 
which  would  produce  upon  any  ordinary  investment  considerably  more 
than  40*.  a  year.  The  case  finds  that  he  can  let  it  for  152.  a  year,  but 
will  not :  and  the  revising  barrister  held  that  the  land  did  not  confer  a 
vote,  simply  because,  if  let  for  agricultural  purposes,  or  for  any  other 
than  building  purposes,  it  would  not  realize  a  rent  of  40*.  That,  I  think, 
is  not  the  true  question :  the  true  question  is,  what  is  the  land  reason- 
ably worth, — what  would  it  fetch  in  the  market  ?    That  question  is  in 
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effect  decided  by  the  revising  barrister,  when  he  says  that  the  land,  if 
used  for  the  purpose  for  which  it  was  originally  destined  when  it  came 
into  the  appellant's  hands,  viz.  to  let  for  building,  is  worth  at  least 
15Z.  per  annum.  I  felt  at  the  moment  pressed  with  the  argument,  that 
the  realization  of  that  value  depends  upon  something  to  be  done  with  the 
land.  There  must  be  a  letting,  the  execution  of  a  lease  under  which 
buildings  would  be  erected  on  the  land,  to  give  it  an  enhanced  value. 
But,  when  it  comes  to  be  considered,  it  is  evident  that,  in  all  cases,  the 
value  of  the  land  depends  upon  something  that  is  to  be  done  with  it  by 
*2^Q1  ^e  owner*  *fc  *B  obvious,  therefore,  *that  that  was  not  the 
-J  ground  of  the  revising  barrister's  decision.  It  seems  to  me  that 
the  price  originally  given  for  the  land,  the  offer  that  appears  to  have 
been  made  and  refused,  and  the  finding  of  the  revising  barrister,  that, 
« if  let  upon  a  building-lease  for  ninety-nine  years,  it  would  be  worth 
an  annual  ground-rent  of  152.,"  show  that  this  land  is  of  the  clear 
yearly  value  of  40*.  and  upwards,  and  entitles  the  owner  to  a  vote  within 
the  8  H.  6,  c.  7. 

Maule,  J. — I  think  it  is  clear,  upon  the  facts  stated  in  this  case,  that 
the  appellant  is  entitled  to  a  vote  in  respect  of  being  a  freeholder  who 
may,  if  he  will,  expend  40*.  a  year  and  above  out  of  his  freehold.  It 
appears,  that,  in  July,  1858,  he  became  the  purchaser  of  the  land  in 
question  at  the  price  of  150Z. ;  that  it  is  eligibly  situated  and  adapted 
for  building  purposes,  for  which  it  was  purchased  and  is  intended ;  that, 
if  let  upon  a  building-lease, — that  is,  if  applied  to  the  purpose  for  which 
it  was  purchased  and  is  intended, — it  would  be  worth  152.  a  year ;  and 
that  the  appellant  has  actually  received  a  bonfi  fide  offer  of  152.  a  year  for 
it,  but  refused  it  as  insufficient.  Can  anybody  doubt,  then,  that  the 
land  is  worth  more  than  40*.  a  year  ?  That  the  appellant  might  so  dis- 
pose of  the  land  as  to  render  it  less  valuable,  or  wholly  unproductive, 
there  can  be  no  doubt :  but,  if  that  were  sufficient  to  deprive  him  of  his 
vote,  it  would  follow  that  a  man  who  had  an  estate  worth  10,0002.  a  year, 
might  equally  lose  his  vote  by  so  dealing  with  the  land  as  to  acquire  no 
profit  from  it.  The  revising  barrister  seems  to  have  thought,  that,  if 
the  appellant  had  the  power  to  let  the  land  to  a  tenant  from  year  to 
year,  or  upon  an  ordinary  occupation  lease,  at  a  rent  amounting  to  40*. 
a  year,  the  estate  would  be  sufficient  to  confer  a  vote :  but  that  it  would 
be  otherwise  where  that  is  to  be  done  by  a  building-lease.  I  see 
*9fifl1  *no  g1*01111^  f°r  the  distinction.  True,  you  cannot  let  land  on  a 
-*  building-lease  until  you  have  found  some  one  willing  to  be  lessee. 
It  is  equally  true,  that,  until  you  find  a  tenant,  you  cannot  create  a 
tenancy  from  year  to  year.  I  therefore  think  there  is  no  reason,  upon 
the  facts  found  in  this  case,  for  depriving  the  appellant  of  the  right  of 
suffrage  in  respect  of  this  property,  which  is  sufficient  in  point  of  value 
to  satisfy  the  language  as  well  as  the  spirit  of  the  statute  8  H.  6,  c.  7. 

Williams,  J. — I  am  of  the  same  opinion.     The  fallacy  of  Mr.  Cbr- 
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ncr's  argument  seems  to  me  to  consist  in  his  supposing,  that,  by  allow- 
ing this  claim,  we  shall  be  assessing  the  land  in  question  at  its  future 
improved  value.  That,  however,  is  not  so.  We  cannot,  consistently 
with  the  facts  found  by  the  revising  barrister,  come  to  any  other  conclu- 
sion than  that  the  present  value  of  the  land  far  exceeds  40*.  per  annum. 
Crowder,  J. — I  also  think  that  the  facts  stated  by  the  revising  bar- 
rister show  conclusively  that  this  plot  of  land  is  worth  more  than  40*. 
a  year.  The  purpose  for  which  the  owner  may  use  it  is  wholly  imma- 
terial. The  question  is,  what  is  its  value.  Our  judgment  proceeds,  not 
on  the  assumption  of  any  speculative  or  prospective  value,  but  upon  the 
value  clearly  and  unequivocally  stated  in  the  case.  The  appeal  must 
be  allowed.  Appeal  allowed,  with  costs. 
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EIGHTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA.     1854. 


The  judges  who  usually  sat  in  banco  in  this  term  were : 

Jervis,  C.  J.  Williams,  J. 

Maule,  J.  Crowder,  J. 


MEMORANDA. 

On  the  first  day  of  this  term,  Peter  Erie,  Esq.,  of  the  Middle  Temple, 
and  Edmund  Beckett  Denison,  Esq.,  of  Lincoln's  Inn,  who  had  in  the 
course  of  the  last  vacation  been  appointed  Her  Majesty's  Counsel 
learned  in  the  Law,  took  their  seats  within  the  Bar. 

On  the  same  day,  Thomas  Phinn,  Esq.,  and  Robert  Porrett  Collier, 
Esq.,  both  of  the  Inner  Temple,  who  had  respectively  received  patents 
of  precedence, — the  former  to  take  rank  next  after  Peter  Erie,  Esq., 
the  latter  to  take  rank  next  after  Edmund  Beckett  Denison,  Esq., — 
also  took  their  seats  within  the  Bar  accordingly. 
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♦BLACK  v.  GREEN.    Wov.  3.  [*262 

By  the  11th  section  of  the  Common  Law  Procedure  Aot,  15  A  16  Vict  o.  76,  the  original  writ  of 
summon*  u  declared  to  be  in  force  only  "  for  six  months  from  the  day  of  the  date  thereof, 
including  the  day  of  §ueh  date;"  but  it  is  enacted,  that,  if  any  defendant  therein  named  may 
not  hare  been  served  therewith,  the  writ  may  be  renewed,  "  at  any  time  before  its  expiration, 
for  tix  month*  from  the  date  ofeuch  renewal,  and  eo  from  time  to  time  during  the  currency  of  the 
renewed  writ"  by  being  sealed  with  a  seal  to  be  provided  for  that  purpose. 

Quctre,  whether  the  six  months  for  which  the  renewed  writ  under  this  section  is  to  be  available, 
are  to  be  reckoned  inclusively  or  exclusively  of  the  date  of  the  renewal  ? 

The  omoer,  assuming  the  former  to  be  the  proper  construction  of  the  statute,  having  declined  to 
seal  a  writ  which  upon  that  assumption  was  tendered  a  day  too  late, — the  Court,  without 
expressing  any  opinion  as  to  whether  or  not  he  had  rightly  construed  the  act,  direoted  him  to 
seal  the  writ  nunc  pro  tune. 

An  original  writ  of  summons  was  issued  on  the  23d  of  August,  1851, 
and  was  duly  kept  in  force  by  renewals  in  February  and  August,  1852. 
The  Common  Law  Procedure  Act,  1852, — 15  &  16  Vict.  c.  76, — came 
into  operation  on  the  24th  of  October,  1852.  On  the  11th  of  Novem- 
ber following,  the  writ  in  this  action  was  renewed  under  the  provisions 
of  that  act, — ss.  11,  12 :  and  it  was  again  duly  renewed  on  the  5th  of 
May  and  3d  of  November,  1853,  and  on  the  1st  of  May,  1854. 

On  the  1st  of  November,  1854,  the  plaintiff's  attorney  applied  at  the 
proper  office  to  renew  the  writ,  according  to  the  provision  contained  in 
the  11th  section  of  the  Common  Law  Procedure  Act,  1852,  which  enacts 
that  "  no  original  writ  of  summons  shall  be  in  force  for  more  than  six 
months  from  the  day  of  the  date  thereof  including  the  day  of  such  date; 
but,  if  any  defendant  therein  named  may  not  have  been  served  there- 
with, the  original  or  concurrent  (s.  9)  writ  of  summons  may  be  renewed 
at  any  time  before  its  expiration,  for  six  months  from  the  date  of  such 
renewal,  and  so  from  time  to  time  during  the  currency  of  the  renewed 
writ,  by  being  marked  with  a  seal  bearing  the  date  of  the  day,  month, 
and  year  of  such  renewal,  such  seal  to  be  provided  and  kept  for  that 
purpose  at  the  offices  of  the  masters  of  the  said  superior  courts,  and  to 
be  impressed  upon  the  writ  by  the  proper  officer  of  the  court  out  of 
which  such  writ  issued,  upon  "delivery  to  him  by  the  plaintiff  or  r*ogo 
his  attorney  of  a  praecipe  in  such  form  as  has  heretofore  been  L 
required  to  be  delivered  upon  the  obtaining  of  an  alias  writ ;  and  a  writ 
of  summons  so  renewed  shall  remain  in  force  and  be  available  to  prevent 
the  operation  of  any  statute  whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  and  for  all  other  purposes,  from  the  date 
of  the  issuing  of  the  original  writ  of  summons,  "(a) 

(a)  The  12th  section  enacts,  that,  "where  any  writ  of  summons  in  any  suoh  action  shall  have 
been  issued  before,  and  shall  be  in  foroe  at,  the  commencement  of  this  aot,  such  writ  may,  at 
any  time  before  the  expiration  thereof,  be  renewed  under  the  provisions  of,  and  in  the  manner 
directed  by,  this  act ;  and,  where  any  writ  issued  in  continuation  of  a  preceding  writ,  according 
to  the  provisions  of  the  2  W.  4,  c.  39,  shall  be  in  force  and  unexpired,  or  where  one  month  next 
after  the  expiration  thereof  shall  not  have  elapsed  at  the  commencement  of  this  act,  such  con- 
tinuing writ  may,  without  being  returned  not  est  inventus,  or  entered  of  record  according  to  the 
provisions  of  the  said  aot  of  2  W.  4,  c.  39,  be  filed  in  the  office  of  the  court  within  one  month 
next  after  the  expiration  of  such  writ,  or  within  twenty  days  after  the  commencement  of  this 

vol.  xv.— 25  R 
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The  officer  refused  to  seal  the  writ,  conceiving  that  the  six  months 
from  the  date  of  the  last  renewal  expired  on  the  30th  of  October.  Ap- 
plication was  thereupon  made  to  Gresswell,  J.,  at  Chambers,  to  direct 
the  officer  to  affix  the  seal ;  but,  the  point  being  a  new  one,  his  lordship 
referred  the  matter  to  the  court. 
*<>fUl       Willet)  accordingly,  on  the  first  day  of  this  term,  *moved  that 

-J  the  officer  might  be  directed  to  impose  the  seal  nunc  pro  tunc. 
By  the  11th  section  of  the  15  &  16  Vict.  c.  76,  the  original  writ  of 
summons  is  declared  to  be  in  force  only  "  for  six  months  from  the  day 
of  the  date  thereof,  including  the  day  of  such  date ;"  but  it  may  be 
renewed  at  any  time  before  its  expiration,  "  for  six  months  from  the 
dato  of  such  renewal,"  by  being  marked  with  a  seal  bearing  date  the 
day,  month,  and  year  of  such  renewal.  When  the  section  is  dealing 
with  the  renewal  of  the  original  writ,  the  six  months  are  declared  to 
be  inclusive  of  the  day  of  the  date  of  the  writ ;  but  those  words  are 
not  repeated  in  the  provision  for  the  renewal  of  a  second  or  subsequent 
writ :  and  the  general  rule  of  law  for  the  computation  of  a  period  of 
time,  unless  the  contrary  is  expressed,  is,  to  reckon  it  exclusive  of  the 
first  and  inclusive  of  the  last  day.  [Jbrvis,  C.  J. — Does  it  not  by  the 
re-sealing  become  a  renewed  writ  ?  and,  is  not  its  vitality  as  such  limit- 
ed as  before  to  six  months  ?]  That,  it  is  submitted,  is  not  the  true 
effect  of  the  language  the  legislature  has  used.  [Jeryis,  C.  J. — I  think 
the  whole  is  overridden  by  the  first  provision  in  the  section.  Maulb, 
i* — The  original  writ,  is  to  be  in  force  for  six  months  from  its  date, 
including  the  day  of  such  date, — that  is,  a  writ  issued  on  the  1st  of 
January  expires  on  the  SOth  of  June.  The  section  then  goes  on,  «  but, 
if  any  defendant  named  therein  may  not  have  been  served  therewith, 
the  original  or  concurrent  writ  of  summons  may  be  renewed,  at  any 
time  before  its  expiration,  for  six  months  from  the  date  of. such  renewal, 
and  so  from  time  to  time  during  the.  currency  of  the  renewed  writ.'1  Is 
not  the  renewed  writ  to  be  in  force  until  the  last  moment  of  the  SOth 
of  December,  and  no  longer  ?]  There  is  nothing  in  the  section  to  take 
it  out  of  the  general  rule  of  computation.  There  are  two  periods  of 
six  months  mentioned :  one  is  expressed  to  be  inclusive  of  the  day  of 
*26V1  ***e  ^ate'  ^e  *°ther  is  not.     [Maulb,  J. — I  should  infer  that 

-J  the  legislature  meant  that  the  two  periods  should  be  computed 
in  the  same  way.  They  have  not  said  so :  and,  at  all  events,  the  ques- 
tion is  open  to  argument,  and  the  officer  of  the  court  should  not  be 
permitted,  by  refusing  to  stamp  the  writ,  to  bar  the  plaintiff's  right  for 
ever.     A  somewhat  similar,  though  infinitely  more  hopeless,  question 

act ;  and  the  original  writ  of  summons  in  such  action  may  thereupon,  but  within  the  same 
period  of  one  month  next  after  the  expiration  of  the  continuing  writ,  or  within  twentj  days 
after  the  commencement  of  this  act,  be  renewed  under  the  provisions  of,  and  in  the  manner 
directed  by,  this  aot ;  and  every  such  writ  shaU  after  such  renewal  have  the  same  duration  and 
effect  for  all  purposes,  and  shall,  if  necessary,  be  subsequently  renewed  in  the  same  manner  as  if 
it  had  originally  issued  under  the  authority  of  this  act." 
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arose  in  Davies,  dem.,  Lowndes,  ten.,  7  M.  &  G.  762  (E.  C.  L.  R.  vol. 
49),  8  Scott,  N.  R.  539,  where,  the  demandant  in  a  writ  of  right  hav- 
ing sued  out  a  new  writ  by  "journeys  accounts"  after  the  abatement 
of  the  original  suit  by  the  death  of  the  (sole)  tenant,  the  court  refused 
to  set  aside  the  writ  of  grand  cape,  the  return  thereto,  the  count,  and 
subsequent  proceedings,  though  they  expressed  a  strong  opinion  as  to 
the  informality  thereof, — seeing  that  their  decision  against  the  de- 
mandant would  finally  determine  his  right,  without  any  power  of  appeal. 
And  Lord  Lyndhurst,  C,  had  previously, — see  7  Scott  N.  R.  215, — 
refused  a  motion  to  quash  the  writ  itself;  saying,  "I  strongly  incline 
to  think  the  writ  cannot  be  sustained ;  and,  if  it  were  necessary  to 
decide  the  question  on  this  motion,  I  should  so  determine.  But,  as 
the  plaintiff  would  in  that  case  be  without  remedy,  and  could  not  bring 
the  subject  under  the  review  of  any  other  tribunal,  I  think  I  ought 
not,  having  regard  to  the  nature  of  the  question,  to  interfere  in  this 
stage  of  the  proceedings,  but  leave  the  defendant  to  raise  the  objection 
on  the  record  in  the  court  in  which  the  suit  is  now  depending."  The 
same  reason,  it  is  submitted,  will  induce  the  court  to  accede  to  this 
application.  [Jervis,  C.  J. — In  M'Kellar  v.  Reddie,  5  Scott,  N.  R. 
192,  a  pluries  writ  of  summons  issued  under  the  2  W.  4,  c.  39,  s.  10, 
in  continuation  of  a  pluries  writ,  on  the  8th  of  January,  1842,  and  con- 
sequently would  expire  an  the  1th  of  May  ;  and  this  court  permitted  a 
second  pluries  issued  to  continue  the  preceding  writ,  and  bearing  date 
*the  1th  of  June,  to  be  entered  of  record,  valeat  quantum.  And 
the  same  course  was  adopted  in  a  subsequent  case  of  Campbell 
v.  Smart,  5  C.  B.  196  (E.C.  L.  R.  vol.  57).]  Cur.  adv.  vult. 

Jbrvts,  C.  J.,  now  said. — We  have  considered  this  matter,  and  have 
consulted  my  Brother  Cresswell ;  and  we  think  we  could  not  determine 
the  question  without  hearing  the  other  side.  Under  these  circum- 
stances, we  have  come  to  the  conclusion  that  the  better  course  will  be 
to  direct  the  officers  to  affix  the  stamp  upon  the  new  writ  nunc  pro 
tunc,  leaving  the  plaintiff  to  the  consequences  if  it  should  turn  out  that 
it  was  tendered  too  late*  Order  accordingly.(a) 

(a)  Adopted  and  acted  upon  by  the  Court  of  Queen's  Bench,  in  Anonymous,  24  Law  Journ.  N. 
S.,  Q.  B.  23. 
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A.  obtained  judgment  against  B.  in  a  county  court,  and  issued  execution.  0.  claiming  the 
goods,  the  high -bailiff  took  out  an  interpleader  summons,  and  ultimately  C's  olaim  was  dis- 
allowed, and  C.  tea*  ordered  to  pay  the  coete  of  the  interpleader  proceedings  The  high-bailiff 
paid  the  amount  of  the  levy  into  court,  deducting  the  fees  and  expenses  incident  to  the  levy, 
but  not  the  costs  of  the  interpleader,  and  the  balance  was  paid  out  of  court  to  A. :— Held,  that 
the  high-bailiff  could  not  maintain  an  action  against  A.  for  the  interpleader  costs. 

Whether  he  could  hare  deducted  them  from  the  amount  of  the  levy,  under  the  above  order, 
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This  was  a  special  case  stated  in  pursuance  of  the  provisions  of  the 
Common  Law  Procedure  Act,  1852. 

The  case  stated,  that  whereas  James  Bloor  had  sued  Wilson  Huston, 
and  the  said  James  Bloor  affirmed,  and  the  said  Wilson  Huston  denied, 
that  the  said  Wilson  Huston  was  indebted  to  the  said  James  Bloor  in 
the  sum  of  152.,  or  that  he  was  otherwise  legally  liable  to  pay  him  the 
same ;  and  it  had  been  ordered  by  Maule,  J.,  according  to  the  Common 
*9fi71  ^aw  Proce<tare  Act,  1852,  *that  the  said  question  between  the 
-J  parties  should  be  decided  by  the  judgment  of  the  Court  of  Com- 
mon Pleas,  upon  the  following  special  case  stated  for  the  opinion  of  the 
court  without  any  pleadings : — 

The  plaintiff,  the  said  James  Bloor,  is  the  high-bailiff  of  the  county 
court  of  Staffordshire  holden  at  Newcastle-under-Lyne,  which  court 
relatively  to  the  county  court  of  Lancashire  holden  at  Liverpool,  is  a 
foreign  court  within  the  meaning  of  the  rules  of  practice  in  the  county 
courts  hereinafter  referred  to. 

The  defendant  Wilson  Huston  was  plaintiff  in  a  suit  brought  by  him 
against  one  John  Moran  in  the  said  county  court  of  Lancashire  holden 
at  Liverpool,  and  obtained  judgment  therein  against  the  said  John  Mo- 
ran for  the  sum  of  162.  15*.,  viz.  182. 14*.  for  debt,  and  82. 1*.  for  costs, 
on  the  11th  of  March,  1858. 

A  writ  of  fieri  facies  was  issued  on  this  judgment  in  due  form  of  law, 
according  to  the  course  and  practice  of  the  county  courts,  on  the  17th 
of  December,  1858,  to  be  executed  upon  the  goods  and  chattels  of  the 
said  John  Moran  within  the  jurisdiction  of  the  said  county  court  of  Staf- 
fordshire holden  at  Newcastle-under-Lyne,  being  a  foreign  court  as 
aforesaid,  and  under  which  writ  the  plaintiff  was  by  law  authorized  to 
levy  the  sum  of  182.  3*.  6d.,  viz.  the  said  sum  of  162.  15*.,  and  also  12. 
8*.  6d.  for  the  costs  of  writ  of  fieri  facias,  and  paying  money  into  court, 
making  together  the  sum  of  182.  89.  6d. 

By  virtue  of  this  writ,  the  plaintiff,  as  high-bailiff  of  the  said  court, 
on  the  19th  of  December,  1853,  seized  certain  goods  and  chattels  of  the 
said  John  Moran,  which  were  on  the  same  day  claimed  by  one  Mary 
Collins  to  be  her  property.  And  thereupon  proceedings  were  had  and 
taken  by  the  plaintiff  before  the  judge  of  the  said  court  in  due  form  of 
law  according  to  the  course  and  practice  of  the  county  courts,  by  way 
*<>fiR1  °^  *nterpleader,  to  *decide  upon  the  said  claim ;  and  the  said 
-J  goods  and  chattels  were  retained  by  the  now  plaintiff  in  his  pos- 
session, as  high-bailiff  as  aforesaid,  under  the  said  writ  of  fieri  facias, 
and  under  no  other  order  or  authority,  until  the  hearing  and  adjudica- 
tion upon  the  said  interpleader  proceeding,  and  sale  of  the  said  goods 
and  chattels  as  aftermentioned. 

The  said  interpleader  proceeding  came  on  to  be  heard,  and  was  heard, 
before  the  judge  of  the  said  county  court,  on  the  24th  of  January,  1854 ; 
and  thereupon  the  claim  of  the  said  Mary  Collins  was  dismissed,  and  judg- 
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ment  was  given  that  the  said  goods  and  chattels  were  not  the  goods  and 
chattels  of  the  said  Mary  Collins  as  claimed,  and  that  the  costs  of  the 
said  interpleader  proceeding^  amounting  to  the  sum  of  252.  Oa.  id., 
should  forthwith  be  paid  by  the  said  Mary  Collins. 

The  said  sum  of  252.  Oa.  4(2.  for  costB  was  Bettled  by  an  ex  parte  tax- 
ation, by  the  proper  officer  of  the  said  county  court,  and  was  and  is 
made  up  as  follows,  viz.  102.  Oa.  4(2.  for  the  costs  of  the  now  defendant, 
irrespectively  of  the  costs  of  the  high-bailiff,  and  152.  for  high-bailiffs  costs. 

On  the  determination  of  the  said  interpleader  proceeding,  the  plain- 
tiff, as  high-bailiff,  in  due  form  of  law  sold  and  disposed  of  the  said 
goods  and  chattels  under  the  said  writ  of  fieri  facias,  and  realized  the 
sum  of  222.  4t.  0(2.,  and,  after  deducting  therefrom  the  sum  of  21. 
7a.  6(2.,  his  fees  for  executing  the  said  writ  of  fieri  facias,  and  for 
five  days'  possession,  due  in  respect  of  the  first  five  days'  possession 
of  the  said  goods  and  chattels,  and  12.  13a.  Od,  for  the  broker's 
charges  in  and  about  the  sale  of  the  said  goods  and  chattels,  paid 
the  balance,  amounting  to  the  sum  of  182.  3a.  6(2.,  to  the  clerk  of  the 
said  county  court  hoi  den  at  Newcastle-under-Lyne ;  and  the  now  plain- 
tiff, as  such  high-bailiff,  made  out  a  return  in  writing  of  the  amount 
received,  and  stated  in  such  *return  the  gross  amount  produced  r*nfiq 
by  such  levy,  the  particulars  of  the  appraiser's  and  broker's  *- 
charges,  and  the  fees  allowed  for  keeping  possession  as  afpresaid :  and 
the  clerk  of  the  county  court  holden  at  Newcastle-under-Lyne  certified 
in  the  said  return  that  182.  8a.  6(2.  was  the  amount  paid  into  court,  and 
the  correctness  of  the  said  charges :  and  the  now  plaintiff,  as  such  high- 
bailiff,  thereupon  transmitted  such  return  to  the  high-bailiff  of  the  said 
county  court  holden  at  Liverpool,  who  delivered  the  same  to  the  clerk 
of  the  said  county  court  holden  at  Liverpool,  who  thereupon  paid  the 
sum  of  182.  3a.  6(2.  to  the  now  defendant. 

The  rules  of  practice  in  the  county  courts,  established  in  pursuance 
of  the  12  &  13  Vict.  c.  101,  have  now  the  force  of  a  statute,  and  are  to 
be  taken  to  form  part  of  this  case,  so  far  as  the  same  are  applicable 
thereto. 

The  question  for  the  opinion  of  this  court,  is,  whether  the  foregoing 
statement  discloses  a  right  of  action  by  the  plaintiff  against  the  defend- 
ant for  152. 

If  the  court  shall  be  of  opinion  that  it  does,  then  judgment  in  this 
action  is"to  be  entered  for  the  plaintiff,  pursuant  to  the  Common  Law 
Procedure  Act,  1852.  If  not,  then  judgment  is  to  be  entered  for  the 
defendant. 

Millsy  for  the  plaintiff. — It  is  submitted  that  the  plaintiff  in  an  action 
in  the  county  court,  who  obtains  judgment  and  issues  a  writ  of  fieri 
facias,  the  execution  of  which  is  interrupted  by  interpleader  proceed- 
ings which  are  successfully  opposed  by  him,  is  responsible  to  the  high- 
bailiff  for  the  costs  of  the  high-bailiff  of  and  incident  to  such  inter- 
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pleader  proceedings,  and  that  the  high-bailiff  may  recover  the  same  by 
action  against  him.  The  statute  of  28  Eliz.  c.  4,  impliedly  gives  the 
sheriff  a  right  to  fees ;  and  he  may  sue  for  them.  So,  here,  the  37th 
*97m  Bect*on  °f  ^e  coun*y  court  act  9  &  10  Vict.  c.  *95,(a)  gives  the 

J  high-bailiff  a  right  to  fees ;  and  there  is  no  reason  why  he  should 
not  in  like  manner  have  an  action  for  them.  [Maule,  J. — This  is  an 
interpleader  proceeding,  at  the  instance  of  the  high-bailiff.]  Yes: 
and  the  proceedings  are  strictly  in  accordance  with  the  rules  framed 
pursuant  to  the  12  &  13  Vict.  c.  101,  which  have  the  same  force  and 
effect  as  if  enacted  by  authority  of  parliament.  [Williams,  J. — The 
case  states  that  the  costs  of  the  interpleader  proceeding  were  ordered 
to  be  paid  by  Mary  Collins.]  The  order  would,  of  course,  be  drawn 
up  in  the  usual  form.  Mary  Collins  would  be  bound  to  pay  the  costs  to 
the  execution-creditor.  [Maule,  J. — You  rely  on  the  148th  rule  ?]  Yes. 
[Maule,  J. — That  is  rather  curious.  The  order  is,  that  the  claimant  shall 
pay  to  the  high-bailiff  his  costs  of  the  interpleader  proceeding.  The  rule 
says  that  the  costs  shall  be  deducted  out  of  the  fund,  with  which  the  claim- 
ant has  nothing  to  do. (6)]  The  high-bailiff's  costs  constitute  part  of  the 
♦9711  *C08ts  °f  the  execution-creditor.     The  order  is  in  this  general 

J  form,  to  save  the  necessity  of  two  orders  as  to  the  costs. 
[Maule,  J. — There  are  three  parties  to  an  interpleader  proceeding, — 
the  execution-creditor,  the  claimant,  and  the  sheriff  or  high-bailiff:  if 
the  claimant  fails  to  establish  his  claim,  he  ought  to  be  made  to  pay 
the  costs  of  the  high-bailiff  (or  the  sheriff,  as  the  case  may  be)  and 
the  execution-creditor.]  The  fact  of  the  high-bailiff  being  allowed  to 
deduct  his  costs  from  the  proceeds,  shows  that  he  has  a  claim  against 
the  execution-creditor.  [Maule,  J. — The  148th  rule  proceeds  upon 
the  assumption  that  the  high-bailiff  has  succeeded  against  a  wrongful 
claimant.  Jervis,  C.  J. — The  118th  section  of  the  9  &  10  Vict.  c.  95, 
seems  to  make  it  consistent.  It  enacts,  "  that,  if  any  claim  shall  be 
made  to  or  in  respect  of  any  goods  or  chattels  taken  in  execution  under 
the  process  of  any  court  holden  under  this  act,  or  in  respect  of  the 
proceeds  or  value  thereof,  by  any  landlord,  for  rent,  or  by  any  person 
not  being  the  party  against  whom  such  process  has  issued,  it  shall  be 
lawful  for  the  clerk  of  the  court,  upon  application  of  the  officer  charged 

(a)  Which  enacts  "  that  there  shall  he  payable  on  every  proceeding  in  the  courts  holden  under 
this  act,  to  the  judges,  clerks,  and  high-bailiffs  of  the  several  courts,  such  fees  as  are  set  down 
in  the  sohedule  marked  (D)  to  this  act  annexed,  or  which  shall  be  set  down  in  any  schedule  of 
fees  reduoed  or  altered  under  the  power  hereinafter  contained  for  that  purpose,  and  none  other; 
and  the  fees  on  every  proceeding  shall  be  paid,  in  the  first  instance,  by  the  plaintiff  or  party  on 
whose  behalf  such  prooeeding  is  to  be  had,  on  or  before  such  proceeding,  and,  in  default  of  payment 
thereof,  shall  bo  enforced,  by  the  order  of  the  judge,  by  such  ways  and  means  as  any  debt  or 
damage  ordered  to  be  paid  by  the  court  can  be  recovered :  and  the  fees  upon  executions  shall 
be  paid  into  court  at  the  time  of  the  issue  of  the  warrant  of  execution,  and  shall  be  paid  by  the 
dork  of  the  court  to  the  bailiff,  upon  the  return  of  the  warrant  of  execution,  and  not  before." 

(6)  The  148th  rule  provides,  that,  "  where  the  claim  to  any  goods  or  chattels  taken  in  execu- 
tion, or  the  proceeds  or  value  thereof,  shall  be  dismissed,  the  costs  of  the  bailiff  shall  be  retained 
by  him  out  of  the  amount  levied,  unless  the  judge  shall  otherwise  order." 
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with  the  execution  of  such  process,  as  well  before  as  after  any  action 
brought  against  such  officer,  to  issue  a  summons  calling  before  the  said 
oourt  as  well  the  party  issuing  such  process  as  the  party  making  such 
claim ;  and  thereupon  any  action  which  shall  have  been  brought  in  any 
of  Her  Majesty's  superior  courts  of  record,  or  in  any  local  or  inferior 
court,  in  respect  of  such  claim,  shall  be  stayed,  and  the  court  in  which 
such  action  shall  have  been  brought,  or  any  judge  thereof,  on  proof  of 
the  issue  of  such  summons,  and  that  the  goods  and  chattels  were  so 
taken  in  execution,  may  order  the  party  bringing  such  action  to  pay 
the  costs  of  all  proceedings  had  upon  such  action  after  the  issue  of  such 
summons  out  of  the  county  court ;  and  the  judge  of  the  county  court 
shall  adjudicate  upon  such  *claimy  and  make  such  order  between  r*Q79 
the  parties  in  respect  thereof  \  and  of  the  costs  of  the  proceedings,  *- 
a$  to  him  shall  seem  jit,  and  such  order  shall  be  enforced  in  like  manner 
as  any  order  made  in  any  suit  brought  in  such  court"  The  high-bailiff 
would  not  as  a  matter  of  course  have  costs  if  no  order  were  made.] 
The  whole  proceeding  as  to  costs  would  be  in  abeyance,  till  the  order 
was  made.  [Maulb,  J. — Suppose  it  appears  that  there  is  collusion 
between  the  high-bailiff  and  the  claimant,  the  high-bailiff  may  be  ordered 
to  pay  costs,  as  the  sheriff  in  an  ordinary  case  of  interpleader  would 
be.]  The  145th  and  146th  rules  throw  some  light  upon  the  matter.(a) 
The  statute  and  the  rules  *draw  a  manifest  distinction  between  r+nnn 
the  ordinary  costs  of  the  suit,  and  costs  of  interpleader  pro-  *- 
ceedings.  Where  costs  are  ordered  to  be  paid  by  one  party  to  the  other, 
the  high-bailiff's  fees  form  part  of  the  costs  which  are  so  ordered  to  be 
paid.  The  execution-creditor  and  the  claimant  are  the  only  persons 
before  the  court,  as  between  whom  costs  could  be  ordered.  The  83d 
section  provides  that  "  the  high-bailiffs  shall  be  entitled  to  receive  all 
fees  and  sums  of  money  allowed  by  this  act  in  the  name  of  fees  payable 
to  the  bailiff;"  and  s.  87  regulates  the  amount  of  the  fees  to  be  taken, 

(a)  The  145th  rale  provides,  that,  where  any  claim  is  made  to  or  in  respect  of  any  goods  or 
chattels  taken  in  execution  under  the  process  of  any  county  oourt,  or  in  respeot  of  the  proceeds 
or  value  thereof,  by  any  landlord,  for  rent,  or  by  any  person  not  being  the  party  against  whom 
each  process  has  issued,  and  summonses  have  been  issued  on  the  application  of  the  officer 
eharged  with  the  execution  of  such  process,  such  summonses  may  be  served  in  such  time  and 
mode  as  hereinbefore  directed  for  a  summons  to  appear  to  a  plaint,  and  the  claimant  shall  be 
deemed  the  plaintiff,  and  the  execution-creditor  the  defendant ;  and  the  olaimant  shall,  five  olear 
days  before  the  day  on  which  the  summonses  are  returnable,  deliver  to  the  said  offloer,  or  leave 
at  the  office  of  the  clerk  of  the  court,  a  particular  of  any  goods  or  chattels  alleged  to  be  the 
property  of  the  claimant,  and  the  grounds  of  his  claim,  or,  in  case  of  a  claim  for  rent,  of  the 
amount  thereof,  and  for  what  period,  and  in  respect  of  what  premises,  the  same  is  claimed  to  be 
due,  and  the  name  and  description  and  address  of  the  olaimant  shall  be  fully  set  forth  in  suoh 
particular,  and  any  money  paid  into  oourt  under  the  execution  shall  be  retained  by  the  olerk  until 
tho  claim  shall  have  been  adjudicated  upon :  Provided,  that,  by  consent,  an  interpleader  olaim 
may  be  tried,  although  the  above  rule  has  not  been  complied  with." 

The  146th  rule  provides  that  "interpleader  summonses  may  be  issued  by  the  clerk,  on  the 
application  of  the  bailiff,  without  leave  of  the  court" 

And  the  147th  rule  provides  that  M  interpleader  summonses  shall  be  issued  from  the  court  of 
the  district  in  which  the  levy  was  made,  and  the  execution-creditor  and  claimant  may  be  i 
moned  to  such  court,  without  leave  of  suoh  court" 
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and  directs  that  a  table  shall  be  put  tip  in  some  conspicuous  place  in 
the  court  bouse  and  in  the  clerk's  office :  and  s.  117  imposes  penalties 
upon  the  officers  for  wilfully  and  corruptly  exacting  fees  other  than 
those  allowed.  [Maulb,  J. — The  costs  in  question  are  not  "  fees"  at 
all.  No  doubt,  the  county  court  judge  had  power  to  order  the  high- 
bailiff's  costs  to  be  paid :  he  has  ordered  them  to  be  paid,  not  by  the 
plaintiff  in  the  suit,  but  by  Mary  Collins,  the  claimant.]  The  139th 
rule  gives  authority  to  deduct  the  appraiser's  and  broker's  costs.(a) 
The  interpleader  *proceedings  being  for  the  benefit  of  the  defend- 
ant, the  costs  ought  to  be  borne  by  him.  [Williams,  J. — I  do 
not  perceive  that  any  duty  in  respect  of  these  costs  is  thrown  upon  the 
present  defendant.] 

Hellish,  for  the  defendant. — This  case  presents  two  questions  for  the 
determination  of  the  court, — first,  whether  the  defendant  is  liable  for 
these  costs  at  all, — secondly,  if  liable  at  all,  whether  the  high-bailiff 
has  a  remedy  by  action.  Interpleader  proceedings  in  the  county  court 
are  regulated  by  the  118th  section  of  the  9  &  10  Vict.  c.  95,  the  inter- 
pretation of  which  presents  no  difficulty.  The  judge  is  to  adjudicate 
upon  the  claim,  and  to  make  such  order  between  the  parties  in  respect 
thereof,  and  of  the  costs  of  the  proceedings,  as  to  him  shall  seem  fit : 
and  such  order  is  to  be  enforced  in  like  manner  as  any  order  made  in 
any  suit  brought  in  the  county  court.  The  judge  may  order  that  the 
costs  be  paid  by  the  claimant  or  by  the  execution-creditor,  or  he  may 
decline  to  order  the  costs  of  the  high-bailiff  to  be  paid  at  all.  The 
high-bailiff  can  have  no  costs,  unless  ordered  by  the  judge :  and,  if 
costs  are  ordered,  they  can  only  be  enforced  under  the  order ;  no  action 
is  maintainable  for  them.  Reliance  is  placed,  on  the  other  side,  upon 
the  148th  rule.  But,  how  can  that  rule  give  the  high-bailiff  a  right 
*27VI  °^  act*on  aga*n8t  the  plaintiff?  The  *authority  given  to  the 
■*  judges  by  the  12  &  13  Vict.  c.  101,  s.  12,  is,  "to  frame  such 
general  rules  and  orders  as  to  them  shall  seem  expedient  for  and  con- 

(a)  "Where,  by  virtue  of  any  process  issued  into  a  foreign  district,  any  money  shall  have 
been  received  by  the  bailiff  of  the  foreign  court,  such  bailiff  shall,  within  twenty-four  hours 
from  the  receiving  of  such  money,  pay  over  the  same  to  the  clerk  of  the  foreign  court,  and  shall 
make  a  return  in  writing  of  the  amount  reoeived ;  and,  in  the  case  of  a  levy  having  been  made, 
the  bailiff  shall  state  in  the  return  the  gross  amount  produced  by  such  levy,  the  particulars  of 
the  appraiser's  and  broker's  charges,  and  the  fees  allowed  for  keeping  possession,  and  pay  over 
to  the  clerk  of  the  foreign  court  the  amount  levied,  less  such  charges  and  fees,  and  the  clerk  of 
the  foreign  court  shall  oertify  in  the  said  return  the  amount  paid  into  court,  and  the  correctness 
of  the  said  oharges,  and  in  all  the  above  cases  shall  account  for  and  pay  over  such  amount  to 
the  treasurer  of  his  court,  at  the  time  of  making  his  monthly  return  of  fees  to  such  treasurer, 
or  at  such  time  as  the  treasurer  shall  require ;  and  the  high-bailiff  shall  thereupon  transmit 
such  return  to  the  high-bailiff  of  the  home  court  as  directed  by  the  104th  section  of  the  9  k  10 
Vict,  c  95,  and  such  latter  bailiff  shall,  within  twenty -four  hours  from  the  receipt  of  such  return, 
deliver  the  same  to  the  clerk  of  his  court,  who  shall  thereupon  pay  out  of  any  money  in  his 
hands,  to  the  plaintiff  in  the  cause,  the  amount  certified  in  such  return  to  have  been  received  by 
the  clerk  of  the  foreign  court  as  the  proceeds  of  the  execution,  and  shall  enter  in  a  book  the 
amount  so  certified,  in  the  form  given  in  the  schedule ;  aud  the  clerk  of  the  home  court  shall 
file  such  return,  and  the  clerk  shall  be  allowed  by  the  treasurer  of  his  court,  at  his  audit,  the 
amount  so  paid." 
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oerning  the  practice  and  proceedings  of  the  courts  holden  under  the  9 
&  10  Vict.  c.  95,  and  for  the  execution  of  the  process  of  such  courts, 
and  in  relation  to  any  of  the  provisions  of  the  said  act  as  to  which 
there  may  have  arisen  doubts  or  have  been  conflicting  decisions  in  the 
said  courts."  Suppose  the  148th  rule  had  in  terms  provided  that  the 
high-bailiff  might  recover  these  costs  by  an  action  in  the  Court  of  Com- 
mon Pleas :  the  answer  obviously  would  be,  that  the  judges  had  no 
authority  to  make  such  a  rule.     [He  was  stopped  by  the  court.] 

Jervis,  C.  J. — Assuming  for  the  sake  of  argument, — without  offer- 
ing any  opinion  upon  it, — that  the  high-bailiff  might  have  been  entitled 
under  the  circumstances  to  deduct  the  152.  costs,  provided  he  had  made 
his  claim  at  the  proper  time,  I  am  of  opinion,  that,  having  paid  to  the 
clerk  of  the  Newcastle  county  court  the  whole  amount  of  the  levy  after 
deducting  only  his  fees  for  executing  the  fieri  facias,  the  possession 
money,  and  the  broker's  charges  in  respect  of  the  sale  of  the  goods, 
and  having  allowed  it  to  be  transmitted  to  the  clerk  of  the  Liverpool 
county  court,  and  by  him  paid  over  to  the  execution-creditor,  he  has  no 
right  to  bring  an  action  against  him  for  the  expenses  of  the  interpleader 
proceedings.  Mr.  Mills  says  that  these  are  fees  due  to  the  high-bailiff  by 
virtue  of  the  statute,  and  therefore  an  action  will  lie  for  them.  It  is  a 
mistake,  however,  to  call  these  "fees:"  they  are  expenses  incurred  by 
the  high-bailiff  in  the  prosecution  of  the  interpleader  proceedings.  On 
that  simple  ground,  therefore,  viz.,  that  there  is  no  duty  cast  upon  the 
execution-creditor  to  pay  the  amount  of  these  expenses,  independently 
of  the  order  *of  the  judge,  I  am  of  opinion  that  the  plaintiff  is  r^nna 
not  entitled  to  recover.  *- 

Maule,  J. — I  am  of  the  same  opinion.  The  facts  here  stated  do  not 
present  anything  like  a  case  for  money  had  and  received.  The  right 
which  the  high-bailiff  at  the  most  had,  was,  to  deduct  the  costs  of  the 
interpleader  proceeding  from  the  amount  of  the  levy,  under  the  judge's 
order.  Instead,  however,  of  doing  that,  he  pays  the  money  into  court, 
and  allows  it  to  be  handed  over  to  the  execution-creditor,  the  now  de- 
fendant. That  being  the  state  of  things,  I  do  not  see  how  the  present 
plaintiff  can  claim  the  amount  as  money  had  and  received  to  his  use. 
It  cannot  be  said  that  there  was  any  implied  undertaking  on  the  part 
of  the  now  defendant  to  pay  the  costs  in  question,  or  any  equity  en- 
titling the  now  plaintiff  to  claim  them  from  him.  As  well  might  be 
distrain  for  it  as  rent,  as  call  it  fees :  it  is  no  more  recoverable  as  fees 
than  it  is  recoverable  as  rent,  or  interest  of  money.  The  present  ac- 
tion seems  to  me  to  be  a  desperate  shift  by  some  chance  to  obtain  from 
the  defendant  payment  of  money  which,  if  ever  the  plaintiff  was  en- 
titled to  recover  it,  he  has  allowed  the  opportunity  to  go  by.  I  think 
the  defendant  is  clearly  entitled  to  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  Certainly,  the  construc- 
tion of  the  county  court  rule  No.  148,  as  applied  to  the  118th  section 

vol.  xv. — 26 
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of  the  9  &  10  Vict.  c.  95,  is  somewhat  obscure.  It  may  be,  as  Mr. 
Milk  suggests,  that,  in  order  to  save  the  necessity  of  two  orders  as  to 
costs,  it  may  have  been  intended  that  there  should  be  one  order  only, 
in  general  terms,  and  that  the  bailiff  shall  have  his  costs  of  the  inter- 
pleader by  way  of  retainer  out  of  the  sum  levied.  But  not  having 
done  so,  the  question  is,  whether  he  can  recover  the  amount  by  action. 
*2771  *^  **"s  were  mean*  to  be  &n  action  for  money  had  and  received, 
-*  all  the  circumstances  relied  on  to  show  that  the  money  in  ques- 
tion was  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff,  should  have  been  stated.  It  is  not  stated  whether  the  plain- 
tiff paid  the  money  over  under  a  mistake  of  fact  or  of  law.  I  cannot, 
therefore,  say  that  an  action  will  lie.  To  say  that  the  costs  in  question 
are  "  fees"  within  the  meaning  of  the  statute,  is  altogether  a  mis- 
take. 

Crowdeb,  J. — The  only  question  upon  this  case,  is,  whether  the  facta 
disclose  a  right  of  action  by  the  plaintiff  against  the  defendant.  I 
think  they  do  not.  It  is  unnecessary  to  decide  how  far  the  rule  refer- 
red to  is  applicable  to  such  a  state  of  things  as  existed  here.  But, 
assuming  that  the  high-bailiff  might  have  retained  these  costs  out  of 
the  money  levied,  he  has  not  exercised  that  power.  He  has  paid  the 
money  into  court,  and  allowed  it  to  be  paid  out  to  the  plaintiff  in  the 
suit  in  the  county  court.  If  he  is  now  entitled  to  claim  to  be  repaid, 
possibly  he  may  have  a  remedy  by  applying  to  the  judge  of  the  county 
court.  But  it  does  not  follow  that  he  has  any  right  of  action.  It  ap- 
pears to  me  that  he  has  no  such  right.  The  defendant,  therefore,  must 
have  judgment.  Judgment  for  the  defendant. 


*97fti    *WOLLASTON,  Appellant;  STAFFORD,  Respondent. 
^'aj  Nov.  9. 

A  landlord,  baying  distrained  for  rent,  was  induced  to  withdraw  the  distress,  by  the  tenant's 
assurance  (which  was  false)  that  a  particular  debt  had  been  satisfied.  The  creditor  having 
proceeded  to  judgment  and  execution,  the  tenant's  goods  were  seised  by  the  sheriff: — Held, 
that  the  landlord  was  entitled  to  a  year's  rent,  under  the  statute  8  Anne,  o.  14. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  Leicester- 
shire Gounty  court.     The  following  case  was  stated  by  the  judge : — 

The  plaintiff  (the  respondent),  apprehending  proceedings  against  his 
tenant  (who  was  also  his  brother-in-law)  on  the  part  of  a  creditor  named 
Millican,  entered  a  distress  for  upwards  of  a  year's  arrears  of  rent,  but 
was  induced  to  withdraw  it,  on  the  tenant's  assurance  that  Millican 's 
debt  was  settled,  and  payment  of  the  costs. 

Within  a  month,  Millican,  having  obtained  judgment,  proceeded  to 
execution. 
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Th#  plaintiff  gave  notice  to  the  sheriff  to  retain  252.,  for  a  year's 
rent ;  but  the  sheriff  (the  defendant),  who  was  indemnified,  refused  to 
do  so,  on  the  ground  that  the  landlord,  in  withdrawing  the  distress,  had 
lost  his  right, — which  was  the  question  in  the  case. 

T.  Bell,  for  the  appellant. — [Jervis,  G.  J. — The  county  court  judge 
has  no  right  to  save  points  for  us:  he  should  decide  for  himself;  the 
statute  13  &  14  Vict.  c.  61,  s.  12,  giving  the  right  only  to  appeal  «  from 
some  decision  or  determination  in  point  of  law."  Phipson  (who  appeared 
for  the  respondent). — The  judge,  in  point  of  fact  did  decide  in  favour 
of  the  plaintiff.  Maule,  J. — Let  us  hear  the  objection  to  that.  The 
case  may  be  considered  as  amended.]  The  right  of  distress  was  under 
the  circumstances  gone,  by  the  plaintiff's  voluntarily  abandoning  the 
distress :  and,  inasmuch  as  he  could  not  legally  have  entered  to  make 
another  distress,  the  plaintiff  ceased  to  be  entitled  to  the  protection  of 
♦the  statute  8  Anne,  c.  14,  s.  1.     In  Bagge,  App.,  Mawby, 


Resp.,  8  Exch.  641, f  half  a  year's  rent  being  due  and  in  arrear 
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frofti  a  tenant  who  had  previously  committed  an  act  of  bankruptcy,  the 
landlord  put  in  a  distress,  and  was  about  to  proceed  with  the  sale  of  the 
goods  seized,  when,  in  consequence  of  a  notice  from  a  creditor  of  the 
tenant,  stating  that  he  was  taking  proceedings  in  bankruptcy  against 
the  tenant,  and  that  he  thereby  warned  the  landlord  not  to  sell,  and 
threatened  to  hold  him  accountable  if  he  did,  the  landlord  withdrew  the 
distress  without  obtaining  payment  of  his  rent.  At  that  time,  no 
assignee  had  been  appointed ;  but  the  tenant  was  afterwards  declared 
bankrupt,  and  the  creditor  who  gave  the  above  notice  was  made  assignee* 
The  landlord  subsequently  distrained  a  second  time  for  the  same  rent, 
but  the  goods  were  sold  under  the  direction  of  the  assignee,  and  the 
proceeds  of  the  sale  were  paid  over  to  him.  It  was  held,  that,  as  the 
landlord  had  abandoned  the  first  distress  without  any  sufficient  excuse 
for  so  doing,  the  second  distress  was  illegal,  and  that  he  could  not 
maintain  an  action  against  the  assignee  to  recover  the  proceeds  of  the 
goods.  Parke,  B.,  in  delivering  judgment,  said :  "  There  is  nothing 
more  clear  than  this,  that  a  person  cannot  distrain  twice  for  the  same 
rent ;  for,  if  he  has  had  an  opportunity  of  levying  the  amount  of  the 
first  distress,  it  is  vexatious  in  him  to  levy  the  second,  unless  there  be 
some  legal  ground  for  his  adopting  such  a  course,  as,  for  example,  in 
the  instance  put  by  Lord  Mansfield,  0.  J.,  in  Hutchins  v.  Chambers,  1 
Burr.  579.  If  there  has  been  some  mistake  as  to  the  value  of  the 
goods,  and  the  landlord  fairly  supposed  the  distress  to  be  of  the  proper 
value  at  the  time  of  levying  the  first  distress,  and  he  afterwards  finds 
it  to  be  insufficient,  he  may  then  distrain  for  the  remainder ;  or,  if  the 
tenant  has  done  anything  equivalent  to  saying  (forbear  to  distrain 
now,  and  postpone  your  distress  to  some  *other  time,'  in  such  r+9ftft 
cases,  the  landlord  may  distrain  a  second  time.  But,  if  there  is  *• 
a  fair  opportunity,  and  there  is  no  lawful  or  legal  excuse  why  he  should 
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not  work  out  the  payment  of  the  rent  by  means*  of  the  first  dktress, 
his  duty  is  to  work  it  out  by  the  first  distress,  and  he  cannot  distrain 
again.  The  question,  therefore,  in  this  case  comes  simply  to  this, 
whether  the  notice  that  was  given  by  the  respondent  (who  was  merely 
the  petitioning-creditor,  and  had  no  other  interest  whatever  in  the 
property)  to  the  landlord,  to  desist  from  selling  on  the  first  distress,  was 
a  good  cause  or  excuse  for  his  abstaining  from  exercising  the  power  of 
distress.  We  are  all  of  opinion  that  it  was  not,  and  that  it  was  a  mere 
idle  threat,  which  he  might  and  indeed  ought  to  have  disregarded.  It 
cannot  be  said  that  the  first  distress  was  abandoned  by  the  act  of  the 
tenant,  for,  at  the  time  the  respondent  gave  the  notice,  he  had  no 
interest  whatever  in  the  subject-matter,  since  at  that  time  he  had  not 
been  appointed  assignee.  We  consider  the  notice  as  a  mere  idle  threat 
from  a  stranger,  who  had  no  right  to  interfere  with  the  distress,  and 
that  the  landlord  ought  to  have  proceeded  with  that  distress."  The 
only  distinction  between  that  case  and  the  present,  is,  that  there  the 
abandonment  of  the  first  distress  was  voluntary,  upon  a  statement  made 
by  a  stranger.  [Jervis,  C.  J. — The  case  states  that  the  respondent 
was  induced  to  withdraw  the  distress,  on  the  tenant's  assurance  that 
Millican's  debt  was  settled.  What  do  you  understand  by  "induce?"] 
"To  induce,11  means,  "to  introduce,"  "to  bring  into  view,"  according 
to  Johnson.  [Jervis,  C.  J. — That  cannot  be  the  meaning  here ;  for, 
the  tenant  kept  the  facts  out  of  view,  and  falsely  told  the  landlord  that 
Millican's  debt  was  settled.  It  means  rather  "to  influence,"  "to  per- 
suade."] To  make  the  second  distress  lawful,  it  should  appear  that  the 
first  was  withdrawn  at  the  request  of  the  tenant.  [Maule,  J. — Of  that 
♦9811  ^ere  *s  *no  doubt.  And  I  think  it  is  equally  clear  that  the 
*■  distress  here  was  withdrawn  at  the  tenant's  request.] 

Phipson,  contrit,  was  not  called  upon.(a) 

Jervis,  C.  J. — I  agree  with  my  Brother  Maule  that  the  statement  of 
the  case  leaves  it  free  from  doubt  that  the  first  distress  was  withdrawn 
by  the  landlord  at  the  request  of  the  tenant,  and  therefore  the  county 

(a)  The  points  intended  for  argument  on  the  part  of  the  respondent,  were, — 

That,  by  the  8  Anne,  c.  14,  s.  1,  the  sheriff  was  hound  to  pay  the  landlord  all  such  money  as 
was  due  for  rent  at  the  time  of  the  seizure  under  the  execution,  not  exceeding  one  year : 

That,  as  the  respondent  was  induced  to  withdraw  the  distress  upon  the  tenant's  assurance  that 
Millican's  debt  and  costs  had  been  paid,  and  by  necessary  inference  (upon  the  facts  stated  in 
this  case),  at  the  request  of  the  tenant,  in  kindness  to  him,  and  not  vexatiously,  the  withdrawal 
of  the  distress  did  not  deprive  the  respondent  of  his  right  to  hare  paid  him  a  year's  rent  by  the 
sheriff: 

That  the  rent  for  which  the  distress  was  entered  was  not,  under  the  circumstances,  satisfied  by 
such  entry  and  the  subsequent  withdrawal,  and  consequently  the  rent  was  still  due  at  the  time 
the  sheriff  seized,  and,  boing  duo,  the  respondent  was  entitled  to  claim  it  under  the  statute : 

That  the  conduct  of  the  tenant  was  a  fraud  on  the  respondent,  and  the  respondent  being 
entirely  induced  by  such  fraud  to  withdraw  the  distress,  he  could  not  be  prejudiced  by  such 
withdrawal  so  induced,  and  he  was  entitled  to  claim  the  year's  rent : 

And  that  a  mere  seizure  under  a  distress,  and  subsequent  abandonment  without  sale,  was  no 
satisfaction  of  rent,  and  therefore  the  rent  was  still  due  at  the  time  of  the  taking  by  the  sheriff, 
and  the  respondent  was  entitled  to  a  year's  rent 
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court  judge  properly  decided  in  favour  of  the  plaintiff.    The  judgment 
must,  therefore,  be  affirmed,  with  costs. 
The  rest  of  the  court  concurring, 

Judgment  affirmed,  with  costs. 


*LEVERSON  v.  SHAW.    Nov.  6.  [*282 

The  15  &  16  Vict,  o.  64,  i.  1,  provides  that  a  scale  of  costs  and  charges  to  be  paid  to  attorneys 
in  the  county  oonrts  shall  be  prepared,  and  submitted  for  the  approval  of  certain  of  the  judges, 
and  that,  "from  and  after  a  day  to  be  named  by  such  judges,"  the  scale  so  allowed  shall  be  in 
force  in  every  county  court  The  act  then  goes  on  to  provide,  that  "  all  costs  shall  be  taxed 
by  the  clerk  of  the  court;*'  and  that  "no  attorney  ehall  have  a  right  to  recover  at  law  from  hie 
client  any  toeU  or  charges  not  to  allowed  on  taxation."  Business  was  done  by  an  attorney  in  a 
county  court,  and  an  action  brought  in  respect  thereof,  before  the  allowance  of  any  scale  of 
eoets  under  the  above  act: — Held,  that  he  was  not  precluded  from  recovering  his  costs. 

This  was  an  action  upon  an  attorney's  bill.     Plea,  never  indebted. 

At  the  trial,  before  Jervis,  0.  J.,  at  the  sittings  at  Guildhall  after 
the  last  term,  it  appeared  that  the  plaintiff  claimed  242.,  51.  of  which 
was  for  costs  incurred  in  conducting  a  suit  in  a  county  court,  in  which 
the  now  defendant  had  recovered  a  sum  of  8Z.  18s.  A  verdict  having 
been  found  for  the  plaintiff  for  the  amount  claimed, 

Lush,  in  pursuance  of  leave  reserved,  now  moved  to  reduce  the  ver- 
dict to  192.,  on  the  ground  that  the  costs  incurred  in  the  county  court 
were  not  recoverable  unless  taxed  and  allowed  by  the  clerk  of  the  court, 
pursuant  to  the  stat.  15  &  16  Vict.  c.  54,  s.  1.  [Jervis,  C.  J. — It  is 
hardly  worth  while  to  move ;  for,  I  find  I  have  made  a  note, — "  I  shall 
certify,  if  necessary."]  It  was  decided  in  this  court,  in  a  case  of  Ex 
parte  Keighley,  9  C.  B.  338  (E.  C.  L.  R.  vol.  67),  1  L.  M.  &  P.  304,— 
overruling  a  case  of  In  re  Glipperton,  12  Q.  B.  687  (E.  0.  L.  R.  vol. 
74), — that  the  91st  section  of  the  county  court  act,  9  &  10  Vict.  c.  95, 
did  not  preclude  an  attorney  from  recovering  from  his  client  a  rea- 
sonable remuneration  for  his  work  and  labour  done  out  of  court, 
before  the  institution  of  a  suit,  or  take  away  the  right  of  the  supe- 
rior courts  to  allow  on  taxation  a  reasonable  remuneration  for  this 
description  of  labour.  And  that  construction  was  adopted  by  the 
Court  of  Queen's  Bench,  in  a  subsequent  case  of  In  re  Toby,  12  Q. 
B.  694  (E.  C.  L.  R.  vol.  74),  1  L.  M.  &  P.  426.  But  now,  by  the 
15  &  16  Vict.  c.  54,  s.  1,  it  is  enacted  "  that  it  shall  be  lawful  for 
♦the  Lord  Chancellor  from  time  to  time  to  appoint  five  of  the  r*noo 
judges  of  the  courts  holden  under  an  act  of  the  9  &  10  Vict.  c.  *- 
95,  from  time  to  time  to  frame  a  scale  of  costs  and  charges  to  be  paid 
to  attorneys  in  the  county  courts,  to  be  allowed  as  between  attorney  and 
client  and  as  between  party  and  party ;  and  such  scale  of  costs  and 
charges  as  shall  be  certified  to  the  Lord  Chancellor  under  the  hands  of 
the  judges  so  appointed  or  authorized,  or  any  three  of  them,  shall  be 
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submitted  by  the  Lord  Chancellor  to  three  or  more  of  the  judges  of  the 
superior  courts  of  common  law  at  Westminster,  of  whom  the  Chief 
Justice  of  the  Court  of  Queen's  Bench  or  Common  Pleas,  or  the  Chief 
Baron  of  the  Exchequer,  shall  be  one,  and  such  judges  of  the  superior 
courts  may  approve  or  disallow  or  alter  or*  amend  such  scale  of  costs 
and  charges,  and  the  scale  of  costs  and  charges  so  approved,  altered,  or 
amended  shall,  from  and  after  a  day  to  be  named  by  such  last-mentioned 
judges,  be  in  force  in  every  county  court ;  and  all  costs  between  party 
and  party  and  attorney  and  client  shall  be  taxed  by  the  clerk  of  the  court ; 
but  his  taxation  may  be  reviewed  by  the  judge  upon  the  application  of 
either  party ;  and  in  no  case,  upon  the  taxation  of  the  costs  between 
attorney  and  client,  shall  any  charges  be  allowed,  not  sanctioned  by  the 
aforesaid  scale,  unless  the  clerk  is  satisfied  by  writing  under  the  hand 
of  the  client  that  he  has  agreed  to  pay  such  further  charges,  and  no 
attorney  shall  have  a  right  to  recover  at  law  from  his  client  any  costs  or 
charges  not  so  allowed  on  taxation  ;  and  the  judges  of  the  county  courts 
so  appointed  shall  possess  the  same  powers  of  making  rules  for  regulat- 
ing the  practice  of  the  courts,  and  of  settling  doubts  on  the  construc- 
tion of  any  acts  relating  to  county  courts,  as  were  conferred  on  the 
judges  to  be  appointed  by  the  Lord  Chancellor  for  that  purpose  by  the 
12  &  13  Vict.  c.  101,  unless  otherwise  specially  provided."    [Jervis, 


*284] 


C.  J. — No  such  scale  of  *costs  and  charges  has  yet  been  allowed. 

The  consequence,  as  you  contend,  is,  that  no  costs  at  all  can 
be  recovered  !]  The  words  of  the  act  are  absolute  and  unqualified, — 
"  All  costs  between  party  and  party  and  attorney  and  client  shall  be 
taxed  by  the  clerk  of  the  court ;  and  no  attorney  shall  have  a  right  to 
recover  at  law  from  his  client  any  costs  or  charges  not  so  allowed  on 
taxation."  Until  a  scale  is  made  and  allowed,  the  attorney  has  no 
means  of  getting  his  costs. 

Matjle,  J. — Before  the  passing  of  the  15  &  16  Vict.  c.  54,  the  clerk 
of  the  county  court  had  no  jurisdiction  to  tax  costs.  The  act  passes, 
providing  that  a  scale  of  costs  and  charges  shall  be  prepared,  and  sub- 
mitted for  the  approval  of  certain  of  the  judges,  and  that,  "  from  and 
after  a  day  to  be  named  by  such  last-mentioned  judges,"  the  scale  so 
allowed  shall  be  in  force  in  every  county  court.  The  act  then  goes  on 
to  provide,  that  "  all  costs  between  party  and  party  and  attorney  and 
client  shall  be  taxed  by  the  clerk  of  the  court,"  and  that  "no  attorney 
shall  have  a  right  to  recover  at  law  from  his  client  any  costs  or  charges 
not  so  allowed  on  taxation."  The  act  does  not  in  terms  take  away  any 
jurisdiction  to  tax  which  previously  belonged  to  the  superior  courts ;  it 
merely  confers  upon  the  clerk  of  the  county  court  an  authority  to  tax 
bills  for  business  in  his  court,  when  the  scale  shall  have  been  settled  and 
allowed.  As  the  law  stood  before,  there  was  an  appropriate  tribunal 
for  the  taxation  of  bills  for  business  done  in  the  county  courts.  When 
the  new  taxing  power  comes  into  existence,  the  old  jurisdiction  will 
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cease :  but,  until  then,  it  remains  untouched.     The  words  "  from  and 
after  a  day  to  be  named/'  override  the  whole. 
The  rest  of  the  court  concurring,  Rule  refused. 


♦WEGENER  v.  SMITH.    Nov.  6.  [*285 

The  acceptance  of  a  cargo  by  the  endorsee  of  the  bill  of  lading  whereby  the  goods  were  deliver- 
able  to  order  "  against  payment  of  the  agreed  freight  and  other  conditions  as  per  charter-party/' 
is  a  circumstance  from  which  the  jury  may  imply  a  contract  on  his  part  to  pay  demurrage 
stipulated  for  by  the  charter-party,  notwithstanding  his  refmal  at  the  time  of  receiving  the 
goods  to  pay  the  demurrage. 

This  was  an  action  by  the  master  of  a  ship  called  the  Gustave 
Adolphe,  against  the  defendant,  a  merchant  at  Sunderland,  for  demur- 
rage.    Plea,  amongst  others,  never  indebted. 

The  cause  was  tried  before  Crowder,  J.,  at  the  last  Assizes  at  Dur- 
ham. The  plaintiff  put  in  a  charter-party  between  one  Schreber,  a 
merchant  at  Stettin,  and  himself,  for  the  hire  of  the  ship  for  a  voyage 
to  Sunderland  with  a  full  cargo  of  timber.  The  charter-party  pro- 
vided that  the  cargo  should  be  brought  alongside  and  put  free  on  board, 
to  be  delivered  at  the  port  of  discharge  on  payment  of  a  certain  mea- 
surement freight;  and,  in  case  of  detention,  the  captain  to  be  paid  52. 
for  every  provable  lay-day. 

The  bill  of  lading,  for  the  whole  cargo,  which  was  endorsed  to  the 
defendant,  made  the  goods  deliverable  to  order  "  against  payment  of 
the  agreed  freight  and  other  conditions  as  per  charter-party." 

The  defendant  received  the  timber  under  the  bill  of  lading,  but  re- 
fused to  pay  the  demurrage  claimed  by  the  plaintiff,  alleging  that  he 
was  not  liable  for  demurrage;  and  it  was  insisted,  on  his  behalf,  at  the 
trial,  that  the  action  was  not  maintainable,  that  the  master  could  not 
sue,  and  that  the  defendant  as  assignee  of  the  bill  of  lading  was  not 
liable  for  demurrage,  in  the  absence  of  a  contract  on  his  part,  express 
or  implied,  to  pay  it,  and  that  there  was  no  evidence  to  go  to  the  jury 
of  any  such  implied  contract. 

On  the  other  hand,  it  was  insisted,  that  the  reference  to  the  r*ogA 
charter-party  in  the  bill  of  lading  incorporated  ^therein  all  its  *- 
terms,  and  amongst  others  the  contract  for  demurrage. 

The  learned  judge,  reserving  the  points,  left  the  case  to  the  jury, 
who  returned  a  verdict  for  the  plaintiff,  damages  601. 

Watson  now  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  verdict  should  not  be  entered  for  the  defendant,  or  why  there 
should  not  be  a  new  trial,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence,  and  also  on  the  ground  that  the  damages 
were  excessive. — The  endorsee  of  a  bill  of  lading  receiving  a  cargo 
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under  it,  it  is  a  matter  of  fact  whether  he  has  or  has  not  undertaken 
to  pay  demurrage,  in  the  absence  of  an  express  stipulation  for  demur- 
rage in  the  instrument  itself.  In  Brouncker  v.  Scott,  4  Taunt.  1,  it 
was  held  that  the  master  of  a  ship  cannot  maintain  assumpsit  in  his 
own  name  upon  an  implied  promise  to  pay  demurrage.  Sir  J.  Mans- 
field there  says :  "  This  is  certainly  an  action  primse  impressionis,  and 
is  an  experiment  which  it  is  not  suggested  has  been  attempted  before. 
It  is  a  claim  made  by  the  captain  of  a  ship  upon  a  subject-matter  in 
which  he  has  no  interest ;  and  it  is  true,  that,  even  if  he  had  been  the 
contracting  party,  that  contract  would  have  been  deemed  to  have  been 
made  by  him  for  the  benefit  and  on  the  behalf  of  his  principal.  Such 
being  the  case,  I  cannot  see  that  necessity  requires  this  action  to  be 
supported ;  and,  if  not,  its  very  novelty  is  a  sufficient  objection  to  it. 
How  long  ago  it  is  since  an  action  brought  by  a  captain  of  a  ship  for 
freight  was  first  entertained,  I  do  not  know;  but  it  is  observable,  with 
reference  to  that  species  of  action,  that  the  bill  of  lading  usually  spe- 
cifies 'that  the  captain  is  to  deliver  the  goods  on  payment  of  the 
freight,'  and,  if  he  delivers  them  without  such  payment,  he  becomes 
*9R7l  ^a^e  to  k*8  owner  f°r  B0  doing;  it  has  been  held,  *therefore,  that 
-*  he  may  maintain  an  action  against  the  consignee,  upon  an  im- 
plied promise  to  pay  the  freight,  in  consideration  of  his  letting  the 
goods  out  of  his  hands  before  payment.  But  this  form  of  action  for 
demurrage,  without  a  special  contract  to  that  effect,  is  not  of  long 
standing,  even  in  the  case  where  the  owners  of  ships  are  the  plaintiffs ; 
and,  as  it  generates  a  question  whether  the  time  elapsed  was  a  reasona- 
ble time,  and  also  what  is  a  reasonable  compensation  for  the  use  of  the 
ship,  it  would  be  much  better  if  it  had  not  been  encouraged,  and  if  the 
owner  had  always  made  it  a  subject  of  special  contract :  but,  however 
that  action  may  be  supportable,  I  think  it  clear  this  cannot."  [Maulb, 
J. — No  doubt,  if  the  bill  of  lading  had  expressed  that  the  goods  were 
to  be  delivered  on  payment  of  demurrage,  as  well  as  freight,  as  per 
charter-party,  the  endorsee  of  the  bill  of  lading  receiving  the  goods 
must  pay  the  demurrage.  That  reduces  two  of  your  points  to  one.  If 
demurrage  is  comprehended  in  the  bill  of  lading,  the  master  may  sue ; 
if  not,  he  cannot.  The  question  therefore  turns  upon  the  construction 
of  the  bill  of  lading,  coupled  with  the  fact  that  the  subject  of  the  bill 
of  lading,  as  well  as  of  the  charter-party,  is,  the  whole  cargo.]  San- 
ders v.  Vanzeller,  4  Q.  B.  260  (E.  C.  L.  R.  vol.  45),  3  Gale  &  D.  580, 
shows  that  it  is  in  all  cases  a  question  of  fact  whether  the  endorsee  agrees 
to  pay  demurrage  or  not.  That  was  indebitatus  assumpsit  for  freight  and 
primage  for  goods  carried  on  board  the  plaintiff's  ship  at  the  defendant's 
request,  for  work  and  labour,  and  for  the  use  of  the  plaintiff's  ship  kept 
on  demurrage  at  the  defendant's  request.  It  was  found  by  a  special 
verdict,  that,  by  charter-party  between  B.  and  the  plaintiffs,  being 
owners  of  a  vessel,  it  was  agreed  that  the  vessel  should  proceed  to 
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Ibrail,  and  there  load  from  B.'s  agents  a  cargo,  and  proceed  therewith 
to  London,  and  deliver  the  same  on  being  paid  freight  at  a  *rate 


specified,  half  in  cash,  and  half  by  bills  at  three  months,  a  cer- 
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tain  rate  being  also  specified  for  demurrage.  The  vessel  arrived  at  Ibrail, 
and  shipped  goods  from  B.'s  agent.  By  the  bills  of  lading,  the  goods  were 
to  be  delivered  to  B.  or  his  assigns,  he  or  they  paying  freight  as  per 
charter-party,  and  primage.  Before  the  ship  arrived  in  London,  B. 
sold  part  of  the  goods  to  the  defendant,  and  endorsed  to  him  the  cor- 
responding bills  of  lading.  When  the  ship  arrived  in  London,  the 
goods  sold  were,  by  the  defendant's  order,  entered  in  his  name  at  the 
Custom  House  and  the  docks,  the  defendant  paying  the  duties :  and 
the  defendant  obtained  possession  of  the  goods  under  the  bill  of  lading 
and  endorsement.  The  jury  referred  it  to  the  court,  whether  the  de- 
fendant did  or  did  not  promise  as  alleged  in  the  declaration.  It  was 
held  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the  Court 
of  Queen's  Bench, — that,  whether  or  not  the  facts  found  were  evidence 
of  a  contract  by  the  defendant  with  the  plaintiff  to  pay  freight  for  the 
goods  sold  (as  to  which,  qucere),  no  such  contract  was  implied  by  law 
from  the  facts ;  that  the  court  could  not  assume  such  a  contract  on  this 
finding ;  and  that  the  defendant  was  entitled  to  judgment ;  and,  fur- 
ther, that,  if  the  bills  of  lading  had  not  referred  to  the  charter-party, 
but  had  merely  stated  that  the  goods  were  to  be  delivered  to  the  con- 
signee or  his  assigns,  on  their  paying  freight,  the  taking  the  goods 
under  the  endorsement  would  have  been  evidence  from  which  a  jury 
might  have  inferred  a  contract  between  the  defendant  and  the  plaintiffs 
to  pay  freight ;  but  that,  even  in  such  a  case,  no  such  contract  could 
arise  by  mere  implication  of  law.  Here,  so  far  from  acquiescing  in 
the  demand  for  demurrage,  the  defendant  always  repudiated  his  lia- 
bility. [Jervis,  C.  J. — His  saying  he  will  not  pay  demurrage  amounts 
to  nothing,  if  he  receives  the  goods  under  the  bill  of  lading.  The  mas- 
ter gives  up  his  lien.]  The  master  has  *no  lien  for  demurrage.  r*ooq 
[Jervis,  C.  J. — Yes  he  has,  if  it  is  covered  by  the  bill  of  la-  "- 
ding.]  Until  the  whole  cargo  is  delivered,  the  demurrage  cannot  be 
ascertained.  [Maule,  J. — No  matter  whether  there  is  a  lien  or  a  quasi 
lien  for  it  or  not :  the  defendant  is  liable  for  demurrage,  if  the  bill  of 
lading  makes  it  part  of  the  contract.  The  fact  of  his  receiving  the 
goods,  to  which  he  is  only  entitled  under  a  bill  of  lading  making  them 
deliverable  to  him  on  payment  of  freight  and  demurrage,  renders  him 
liable  to  pay  demurrage.  That  is  putting  it  at  the  lowest.  Here  was 
evidence  for  the  jury  that  the  defendant  contracted  to  pay  demurrage. 
His  repudiation  of  liability  amounts  to  nothing.] 

Jervis,  C.  J. — As  far  as  regards  the  evidence,  the  whole  was  a  ques- 
tion for  the  jury :  they  found  for  the  plaintiff;  and  I  do  not  understand 
my  Brother  Crowder  to  express  himself  dissatisfied  with  the  verdict. 
The  only  question  is  as  to  the  construction  of  the  words  in  the  bill  of 
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lading,  "  against  payment  of  the  agreed  freight  and  other  conditions  as 
per  charter-party."  That  refers  to  the  charter-party,  which  stipulates 
for  demurrage  at  5Z.  per  day.  I  think  the  defendant  was  clearly  liable 
to  demurrage. 

Maule,  J. — I  also  think  there  was  abundant  evidence  to  justify  the 
jury  in  finding  as  they  did.  As  the  defendant  received  the  goods 
under  the  bill  of  lading,  the  demurrage  was  clearly  a  matter  of  just 
charge  against  him.  With  respect  to  the  construction  of  the  bill  of 
lading,  I  have  already  sufficiently  expressed  my  opinion,  and  need  not 
repeat  it. 

Williams,  J. — I  also  think  there  should  be  no  rule  in  this  case.  The 
♦2901  w^°^e  matter  was  feft  to  the  jury  *strictly  in  conformity  with  the 
*  doctrine  in  Sanders  v.  Vanzeller. 

Growder,  J. — I  retain  the  opinion  I  formed  at  the  trial.  It  was  pe- 
culiarly a  question  for  the  jury.  Rule  refused. 


HUNTER  v.  EMMANUEL.    Nov.  25. 

Upon  a  trial  by  the  record,  the  court  amended  the  declaration  by  inserting  therein  the  true 
amount  recovered  by  the  judgment,  under  the  15  A  16  Vict  o.  76,  8.  222. 

The  declaration  in  an  action  upon  a  judgment  recovered  in  this 
court,  stated  the  plaintiff  to  have  recovered  against  the  defendant  1182. 

Upon  an  issue  on  nul  tiel  record,  the  record  being  produced,  it  ap- 
peared that  the  sum  recovered  by  the  judgment  declared  on  was  1172. 
only. 

Quai^  on  moving  for  judgment,  also  prayed  leave  to  amend  the  de- 
claration, by  inserting  therein  the  correct  amount.  He  referred  to  the 
Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  and  to  the  case  of 
Noble  v.  Chapman,  14  C.  B.  400  (E.  C.  L.  R.  vol.  78),  where  a  similar 
amendment  was  allowed  as  to  the  date  of  the  judgment. 

Per  Curiam. — Let  the  record  be  amended,  and  the  plaintiff  have 
judgment.  Rule  accordingly. 


*291]  *GOATLEY  v.  EMMOTT.    Nov.  14. 

Where  a  plaintiff  is  insolvent,  and  hoe  airigned  the  debt  for  which  the  action  u  brought,  and  %» 
•uingfor  the  benefit  of  the  a—igntt,  the  court  will  compel  him  to  give  security  for  costs. 

Massey  Dawson  moved  to  set  aside  so  much  of  an  order  of  Crowder, 
J.,  as  required  the  plaintiff  to  give  security  for  costs,  on  the  ground 
that  the  plaintiff  was  insolvent,  and  had  assigned  the  debt  which  was 
the  subject  of  the  action,  to  one  Wickers.  [Williams,  J. — Is  the  action 
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said  to  have  been  brought  for  the  benefit  of  Wickers  ?]  It  is  so  sug- 
gested. But  neither  of  the  grounds  assigned,  it  is  submitted,  is  suffi- 
cient to  call  upon  the  plaintiff  to  give  security.  It  was  undoubtedly 
held  by  the  Court  of  Exchequer  in  the  case  of  Perkins  v.  Adcock,  14  M. 
&  W.  808, f  3  D.  &  L.  270,  that,  where  a  plaintiff  is  bankrupt  or  insol- 
vent, and  has  assigned  the  debt  for  which  the  action  is  brought,  and  is 
suing  for  the  benefit  of  the  assignee,  the  court  will  compel  him  to  give 
security  for  costs.  But  there  are  several  cases  opposed  to  it.  Thus, 
in  Anonymous,  2  Taunt.  61,  this  court  refused  to  compel  security  for 
costs,  on  the  ground  that  the  plaintiff  was  a  bankrupt,  or  in  Newgate. 
So,  in  Snow  v.  Townsend,  6  Taunt.  123  (E.  C.  L.  R.  vol.  1),  1  Marsh. 
477  (E.  C.  L.  R.  vol.  4),  it  was  held,  that  the  court  will  not  prevent 
one  who  has  assigned  his  property  under  an  insolvent  act  from  suing 
for  a  debt  due  to  him  before  his  assignment,  the  assignee  refusing  to 
sue ;  nor  will  the  court  compel  him  to  give  security  for  costs.  Again, 
in  Morgan  v.  Evans,  7  J.  B.  Moore,  344  (E.  C.  L.  R.  vol.  17),  the  court 
refused  to  require  the  plaintiff  to  give  security  for  costs,  although  it  was 
sworn  that  he  was  insolvent,  and  that  the  action  was  brought  in  his 
name  for  the  benefit  of  a  third  person,  who  was  alone  beneficially  inte- 
rested in  the  result.  There  is  another  class  of  authorities,  to  which  the 
attention  of  the  courts  does  not  seem  to  have  been  invited  in  any  of 
these  cases.  It  ^sometimes  happens  that  the  assignor  is  unwil-  r^9Q0 
ling  to  allow  an  action  to  be  brought  in  his  name  for  the  reco-  *■ 
very  of  the  debt ;  but  the  courts  have  held  that  the  assignee  has  an 
absolute  right  to  use  the  name  of  the  assignor.(a)  To  require  security 
in  such  a  case,  might  be  requiring  the  assignee  to  do  what  was  impossi- 
ble, and  so  he  might  be  deprived  of  the  benefit  of  the  assignment. 
[Jbrvis,  C.  J. — Where  a  party  acquires  a  right  to  sue,  by  reason  of 
the  insolvency  of  the  nominal  plaintiff,  I  see  no  hardship  in  calling  upon 
him  to  give  security  for  costs.  It  is,  after  all,  a  mere  matter  of  prac- 
tice :  the  justice  of  the  matter  is  against  you.]  The  case  of  Perkins  v. 
Adcock  is  the  only  authority  which  at  all  presses. 

Jebvis,  C.  J. — The  habit  of  this  court  is,  to  adhere  to  the  authority 
of  decided  cases ;  for,  it  is  essential  that  the  practice  should  be  consist- 
ent and  uniform.  The  case  of  Perkins  v.  Adcock,  which  we  are  called 
upon  to  overrule,  has  for  several  years  been  acted  upon :  and  I,  for  one, 
am  not  disposed  to  disturb  it. 

Crowdbr,  J. — Perkins  v.  Adcock  is  cited  in  the  8th  edition  of 
Archbold's  Practice,  p.  1233,  and  I  believe  has  never  been  doubted  until 
this  moment. 

The  rest  of  the  court  concurring,  Rule  refused. 

(a)  See  Plckford  v.  Ewington,  4  DowL  P.  0.  463. 
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Where  the  defendant  is  a  lunatic,  the  court  has  no  power,  under  the  15  A  16  Vict,  c  76,  s.  17,  to 
allow  tho  plaintiff  to  proceed  as  if  personal  service  of  the  writ  of  summons  had  been  effected, 
unless  it  can  be  made  to  appear  that  the  writ  has  come  to  the  defendant's  knowledge,  or  that  he 
wilfully  evades  service. 

Lush  moved  for  leave  to  proceed  as  if  personal  service  of  the  defend- 
ant with  the  writ  of  summons  had  been  effected,  pursuant  to  the  17th 
section  of  the  Common  Law  Procedure  Act,  1852, — 15  &  16  Vict.  c. 
76, — which  enacts  that  "  the  service  of  the  writ  of  summons,  wherever 
it  may  be  practicable,  shall,  as  heretofore,  be  personal ;  but  it  shall  be 
lawful  for  the  plaintiff  to  apply  from  time  to  time,  on  affidavit,  to  the 
court  out  of  which  the  writ  of  summons  issued,  or  to  a  judge ;  and  in 
case  it  shall  appear  to  such  court  or  judge  that  reasonable  efforts  have 
been  made  to  effect  personal  service,  and  either  that  the  writ  has  come 
to  the  knowledge  of  the  defendant,  or  that  he  wilfully  evades  service  of 
the  same,  and  has  not  appeared  thereto,  it  shall  be  lawful  for  such  court 
or  judge  to  order  that  the  plaintiff  be  at  liberty  to  proceed  as  if  per- 
sonal service  had  been  effected,  subject  to  such  conditions  as  to  the  court 
or  judge  may  seem  fit." 

The  affidavit  upon  which  the  motion  was  founded,  stated  various  at- 
tempts to  serve  the  defendant  at  his  dwelling-house,  but  that  the  depo- 
nent was  unable  to  see  him,  his  family  representing  him  to  be  ill  and 
under  the  care  of  a  keeper,  and  refusing  access  to  his  room  or  to  convey 
the  process  to  him :  the  affidavit  then  went  on  to  state,  that  one  of  the 
defendant's  sons,  being  at  length  prevailed  upon  to  go  up  stairs  to  speak 
to  the  defendant  on  the  subject,  returned  saying  "  he  could  not  make 
head  or  tail  of  him,"  and  that  he  was  quite  mad ;  that  the  deponent 
called  upon  one  Drage,  a  medical  man  who  was  attending  the  defendant, 
for  the  purpose  of  satisfying  himself  of  the  truth  of  the  son's  state- 
ment ;  and  that  Drage  informed  the  deponent  that  the  defendant  was 
*9<U1  (lu^te  ma^  and  incapable  of  *attending  to  business,  and  danger- 
-*  ous  to  any  stranger,  and  that  in  fact  he  (Drage)  would  not  like  to 
see  him  upon  anything  of  an  irritating  nature.  Lush  submitted  that 
this  was  ample  evidence  that  the  service  of  the  process  was  evaded. 
[Williams,  J. — Your  affidavit  shows  that  the  defendant  is  of  unsound 
mind.  Does  it  show  that  the  process  came  to  his  knowledge,  or  that  he 
evades  service  ?]  It  is  submitted  that  it  does  sufficiently  show  both. 
[Jbrvis,  C.  J. — I  see  no  evidence  whatever  that  the  writ  has  come  to 
the  knowledge  of  the  defendant.  Crowder,  J. — There  is  no  evidence 
either  that  he  understood  the  matter  or  evaded  service  of  the  writ. 
Paterson,  amicus  curiae,  referred  to  a  case  of  Ridgway  v.  Cannon,  23 
Law  Times,  143,  where  the  Court  of  Queen's  Bench  held  that  the  statute 
gave  them  no  authority  to  act  in  such  a  case,  but  suggested,  as  a  means 
of  extricating  the  plaintiff  from  the  difficulty,  that  the  keeper  should  be 
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informed  that  it  was  his  duty  to  allow  the  writ  to  be  served  on  the  de- 
fendant, or  else  application  might  be  made  for  a  habeas  corpus  for  the 
purpose  of  bringing  up  the  lunatic,  so  that  service  might  be  effected. (a)] 
Before  the  passing  of  this  act,  the  plaintiff  had  a  remedy  in  such  a  case 
as  this,  by  distringas.(i)  The  object  of  the  present  enactment  was,  to 
render  the  service  of  process  more  easy  :  and  the  court  will,  if  possible, 
so  construe  the  words  as  to  effectuate  the  intention  of  the  legislature. 

Jervis,  C.  J. — This  is  probably,  as  the  Court  of  Queen's  Bench  seem 
to  have  thought  in  Ridgway  v.  Cannon,  an  omission  in  the  act :  but  we 
cannot  help  the  plaintiff. 

The  rest  of  the  court  concurring,  Rule  refused. 

(a)  In  that  eue,  the  defendant  was  confined  in  a  private  lunatic  asylum.  Bat  see  In  re  Child, 
ante,  p.  238. 
(6)  See  Blake  v.  Cooper,  11  C.  B.  680  (E.  C.  L.  R.  vol.  73). 
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The  plaintiff  deolared,  in  the  first  count,  in  debt  for  railway  shares ;  in  the  third,  in  trover  for 
certificates  for  shares ;  in  the  fourth,  in  detinue  for  the  certificates  for  shares  mentioned  in  the 
third  count. 

The  fifth  count  stated,  that,  at  the  time  of  the  writing  the  letter  and  making  the  contract 
therein  and  in  that  count  mentioned,  the  claims  of  the  plaintiff  in  the  first,  third,  and  fourth 
counts  had  severally  arisen  and  accrued  in  manner  and  form  as  therein  expressed,  and  the 
defendant  ought  to  have  paid  or  satisfied  the  plaintiff  for  and  in  respeot  of  those  several  claims  ; 
that  the  defendant  had  from  time  to  time  requested  the  plaintiff  to  give  him  time,  and  to  forbear 
and  grant  to  him  indulgence  for  the  payment  or  satisfaction  of  the  said  claims,  which  the 
plaintiff  bad  done ;  and  that  the  defendant,  being  insolvent  and  unable  to  pay  or  satisfy  those 
claims,  and  to  obtain  further  time,  wrote  to  the  plaintiff  as  follows,—"  That  I  have  wronged  you 
in  not  having  (because  incapable)  repaid  or  returned  that  which  you  lent  me  (theroby  meaning 
and  referring,  amongst  other  loans,  to  the  said  loan  of  the  said  certificates  in  the  first  count 
mentioned),  it  were  useless  for  me  to  deny:  but,  how  I  have  wronged  you  in  feeling,  seeing 
that  I  have  ever,  as  I  do  now,  entertained  for  you  the  sincerest  gratitude  and  regard,  I  know 
not,  beset  as  I  am  in  difficulties  on  every  side,  not  resulting  from  extravagance,  but  from  bad 
fortune.  I  know  how  worthless  are  promises  of  reparation,  how  wholly  disregarded  are 
entreaties  for  indulgence  (thereby  meaning  that  the  defendant  did  then  entreat  and  ask  fur 
indulgence  from  the  plaintiff  for  the  payment  or  satisfaction  of  the  claims  of  the  plaintiff). 
Tet  will  I  say  that  the  most  anxious  endeavour  and  hope  of  every  future  day  shall  be,  to 
prove  my  regard  and  gratitude  in  the  only  way  in  whioh  the  world  esteems  the  proof,  bj 
restoring  to  you  all  that  I  owe  (thereby  meaning,  amongst  other  things,  the  payment  or 
satisfaction  of  the  said  claims  of  the  plaintiff)."  The  count  concluded  with  an  averment,  that, 
in  pursuance  of  that  letter,  and  on  the  faith  of  the  promise  of  the  defendant  therein  contained, 
the  plaintiff,  at  tho  request  of  the  defendant,  did  continue  to  give  him  timo,  and  to  forbear  and 
grant  him  indulgence  and  further  time  for  the  payment  or  satisfaction  of  the  said  claims  ;  but 
that,  although  a  reasonable  time  had  elapsed  for  the  performance  by  the  defendant  of  his  said 
contract  in  the  said  letter  contained,  yet  tho  defendant  had  not  restored  to  the  plaintiff  all  ho 
owed,  but  had  neglected  and  refusod  so  to  do,  Ac  : — 

Held,  on  demurrer  to  the  fifth  count,  that  the  letter  showed  no  request  for  forbearance,  nor  any 
consideration  for  a  fresh  promise  by  the  defendant  to  pay  what  he  already  was  liable  to  pay ; 
and  that,  if  it  did  amount  to  a  fresh  promise  to  pay,  it  was  a  promise  without  consideration. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  the  contract  in  that  count  mentioned,  the  plaintiff  was 
the  holder  of  and  entitled  to  fifty  certificates  of  fifty  York  and  New- 
castle preference  shares,  and  also  one  hundred  certificates  of  one  hun- 
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dred  shares  in  an  undertaking  called  The  Demerara  Railway  Company, 
which  several  shares  and  certificates  were  contained  in  certain  paper 
writings ;  and  thereupon  the  plaintiff,  at  the  request  of  the  defendant, 
*3Qfn  *ent  t0  ^m  *^°  8a^  certificates,  to  be  returned  *by  the  defend- 

-•  ant  to  the  plaintiff  on  request ;  yet  the  defendant,  although  he 
was  afterwards  requested  by  the  plaintiff  to  return  to  the  plaintiff  the 
said  one  hundred  certificates  of  the  said  one  hundred  shares  in  the  said 
Demerara  Railway  Company  according  to  his  contract,  neglected  and 
refused  so  to  do,  and  also  kept  and  detained  the  same  from  the  plaintiff 
for  a  long  and  unreasonable  time,  contrary  to  the  said  contract  of  the 
defendant :  and  that  thereby,  and  by  reason  of  such  wrongful  neglect 
and  refusal,  and  such  wrongful  keeping  and  detaining  of  the  same,  the 
plaintiff  could  not  sell  or  dispose  thereof  as  he  otherwise  might  and 
would  have  done,  and  could  not  transfer  the  same  according  to  the  re- 
gulations of  the  said  Demerara  Railway  Company,  and  by  means  of  the 
premises  not  only  lost  the  value  of  the  last-mentioned  certificates,  and 
of  the  deposit  of  money  which  had  according  to  those  regulations  been 
before  then  paid  for  and  in  respect  of  them,  but  was  obliged,  under  and 
by  virtue  of  those  regulations,  to  pay  divers  calls  of  money  from  time 
to  time  made  for  and  in  respect  of  those  certificates  and  shares,  and  had 
lost  the  value  of  those  calls ;  and,  the  same  certificates  and  shares  hav- 
ing become  of  little  value,  and  unsaleable,  the  plaintiff  had  by  reason 
of  the  premises,  and  the  wrongful  default  of  the  defendant,  been  de- 
prived of  all  the  benefit  of  the  sale  thereof  when  the  same  might  have 
been  sold,  and  had  further  incurred  the  burden  and  loss  of  the  payment 
of  the  said  calls,  and  had  also  lost  the  interest  of  the  money  which  he 
had  so  been  necessarily  obliged  to  pay  for  such  calls,  from  the  several 
times  when  the  same  were  payable  and  paid,  to  the  time  of  the  com- 
mencement of  this  suit,  and  had  been  otherwise  injured  and  damnified. 
The  second  count  stated,  that,  the  plaintiff  being  such  holder  and 
entitled  to  the  several  certificates  in  the  first  count  mentioned,  and  the 
*2Q71  contrac^  hetween  the  plaintiff  *and  the  defendant  having  been 

J  made  and  broken  as  was  therein  expressed,  and  the  defendant 
having  become  insolvent,  and  being  unable  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  breach  of  contract  by  the  defendant  in  the 
first  count  mentioned,  and  being  also  unable  to  satisfy  certain  other 
claims  and  demands  of  the  plaintiff  upon  the  defendant,  thereupon,  in 
consideration  that  the  plaintiff  would  forbear  and  give  time  to  the  de- 
fendant for  a  month  in  respect  of  that  claim  and  the  said  other  claims 
and  demands,  the  defendant  promised  the  plaintiff  that  the  plaintiff 
should  in  the  end  come  out  without  a  farthing's  loss,  and  that  the  de- 
fendant should  then  be  either  out  of  the  plaintiff's  debt,  that  is  to  say, 
would  either  satisfy  the  last-mentioned  claim  of  the  plaintiff,  and  the 
said  other  claims  and  demands  of  the  plaintiff  upon  the  defendant,  or 
that  the  defendant  would  secure  the  same  to  the  plaintiff's  satisfaction : 
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Averment,  that  the  plaintiff  did  accordingly  forbear  and  give  time  to 
the  defendant  for  a  month  in  respect  of  that  claim  and  the  said  other 
claims  and  demands,  according  to  the  said  contract,  and  that  all  things 
necessary  to  entitle  the  plaintiff  to  commence  and  maintain  the  action 
as  to  that  second  count  had  been  observed  and  performed  and  had  hap- 
pened ;  and  that  afterwards  the  defendant  departed  from  this  realm  to 
parts  beyond  the  seas,  that  is  to  say,  to  California,  and  then  became 
and  still  was  solvent  and  able  to  satisfy  the  last-mentioned  claim  of  the 
plaintiff;  and  before  the  commencement  of  the  suit,  that  is  to  say, 
whilst  the  defendant  was  in  such  parts  beyond  the  seas,  a  reasonable 
time  had  elapsed  for  the  defendant  to  secure  the  same  claim  to  the 
plaintiff's  satisfaction,  according  to  the  said  contract:  Tet  that  the 
defendant  had  broken  his  said  contract,  and  had  never  been  out  of  the 
plaintiff's  debt,  and  had  never  satisfied  the  same  claim  of  the  plaintiff, 
nor  had  the  defendant  secured  the  same  to  the  plaintiff's  ♦satis- 
faction, according  to  the  said  contract :  and  thereby  and  by  rea- 
son of  the  premises,  the  damages  specially  mentioned  and  alleged  in 
the  first  count  had  severally  and  respectively  arisen  and  happened  to 
the  plaintiff  in  manner  and  form  as  therein  was  expressed,  and  the 
plaintiff  had  not  in  the  end  come  out  without  a  farthing's  loss,  but  had 
sustained  the  several  losses  and  damages  therein  and  in  the  first  count 
mentioned,  contrary  to  the  said  contract  of  the  defendant. 

The  third  count  stated,  that,  the  plaintiff  being  possessed  as  of  his 
own  property  of  one  hundred  certificates  of  one  hundred  shares  in  the 
undertaking  called  the  Demerara  Railway  Company,  the  defendant  con- 
verted the  same  to  his  own  use. 

The  fourth  count  stated  that  the  defendant  wrongfully  detained  from 
the  plaintiff  the  several  certificates  in  the  third  count  mentioned. 

The  fifth  count  stated,  that,  before  and  at  the  time  of  the  writing 
the  letter  and  making  the  contract  therein  in  that  count  mentioned, 
the  claims  of  the  plaintiff  in  the  first,  third,  and  fourth  counts  of  the 
declaration  had  severally  arisen  and  accrued  in  manner  and  form  as 
therein  was  expressed,  and  the  defendant  ought  then  to  have  paid  or 
satisfied  the  plaintiff  for  and  in  respect  of  those  several  claims,  and 
the  defendant  had  from  time  to  time  been  requested  by  the  plaintiff  so 
to  do,  and  the  defendant  had  from  time  to  time  requested  the  plaintiff  to 
give  him  time,  and  to  forbear  and  grant  to  him  indulgence  for  the  pay- 
ment or  satisfaction  of  the  plaintiff's  said  claims,  which  the  plaintiff  had 
accordingly  done ;  and  thereupon  the  defendant,  being  then  insolvent 
and  unable  to  pay  or  satisfy  the  several  claims  of  the  plaintiff  against 
the  defendant  in  that  count  mentioned,  and  for  the  purpose  of  inducing 
the  plaintiff  to  continue  such  indulgence,  and  to  obtain  further  time  for 
the  payment  or  satisfaction  of  the  same  claims  of  the  plaintiff,  and  of 
♦certain  other  claims  of  the  plaintiff  against  the  defendant,  wrote,  r*ogo 
addressed,  and  sent  to  the  plaintiff  a  letter  concerning  the  seve- 
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ral  claims  aforesaid,  which  letter  was  and  is  in  these  words  and  figures, 
that  is  to  say, — «  5,  Southampton  Street,  Bloomsbury  Square,  Thurs- 
day £  p.  8.  My  dear  Deacon, — I  am  indeed  grieved  at  the  tone  of  your 
letter,  which  I  have  just  received.  When  a  man  falls,  there  are  many 
to  condemn  him,  and  but  few,  and  often  none,  to  commiserate  him. 
Misfortune  has  always  been,  and  ever  will  be,  deemed  a  fault.  That  I 
have  wronged  you  in  not  having,  because  incapable,  repaid  or  returned 
that  which  you  lent  me  (thereby  meaning  and  referring,  amongst  other 
loans,  to  the  said  loan  of  the  said  certificates  in  the  first  court  men- 
tioned), 'twere  useless  for  me  to  deny.  But,  how  I  have  wronged  you 
in  feeling, — seeing  that  I  have  ever,  as  I  do  now,  entertain  for  you  the 
sincerest  gratitude  and  regard, — I  know  not,  beset  as  I  am  in  difficulties 
on  every  side,  not  resulting  from  extravagance,  but  from  bad  fortune. 
I  know  how  worthless  are  promises  of  reparation,  how  wholly  disre- 
garded are  entreaties  for  indulgence  (thereby  meaning  that  the  defend- 
ant did  then  entreat  and  ask  for  indulgence  from  the  plaintiff  for  the 
payment  or  satisfaction  of  the  said  claims  of  the  plaintiff) ;  yet  will 
I  say  that  the  most  anxious  endeavour  and  hope  of  every  future 
day  shall  be,  to  prove  my  regard  and  gratitude  in  the  only  way  in  which 
the  world  esteems  the  proof,  by  restoring  to  you  all  that  I  owe  (thereby 
meaning,  amongst  other  things,  the  payment  or  satisfaction  of  the  said 
claims  of  the  plaintiff).  The  Newcastle  shares  were  sold  for  350Z.  Of 
the  Manchester  and  Southampton  shares,  Oswin  has  bought  back  eighty. 
For  the  Derbyshire  shares  which  I  bought  of  you,  I  got  9*.  per  share. 
The  Demerara  shares  (meaning  the  said  one  hundred  certificates  of  the 
said  one  hundred  shares  in  the  said  undertaking  called  The  Demerara 
*3001  ^a^way  *Company)  are  held  by  Mr.  J.  W.  Robins,  29  Thread- 
J  needle  Street,  city,  the  balance  due  to  him  from  me  on  last 
account  day  being  248?.,  to  which  has  to  be  added  whatever  loss  may 
be  found  on  the  closing  of  the  account  which  was  carried  over  in  July. 
'Tis  not  in  your  nature  to  close  the  ear  to  the  sorrows  of  others,  or  to 
steel  your  heart  against  them.  Regard,  therefore,  with  indulgence  and 
pity,  and  not  with  reproach  and  anger,  one  with  whom  some  happy  hours 
have  been  passed,  whom  overpowering  circumstances  and  relentless  fate 
have  now  brought  to  real  misery,  but  who  is  still  not  the  less  sincerely 
and  deeply  obliged :  yours  always,  H.  Gillett  Gridley.  C.  E.  Deacon, 
Esq. :"  That,  in  pursuance  of  that  letter,  and  on  the  faith  of  the  pro- 
mises of  the  defendant  contained  therein,  the  plaintiff,  at  the  request 
of  the  defendant,  did  continue  to  give  him  time  and  to  forbear  and  to 
grant  to  him  indulgence  and  further  time  for  the  payment  or  satisfac- 
tion of  the  several  claims  aforesaid,  as  to  certain  of  those  claims,  until 
the  same  were  paid  and  satisfied,  and,  as  to  the  residue,  that  is  to  say, 
the  claims  of  the  plaintiff  in  the  first,  third,  and  fourth  counts  mentioned, 
until  the  commencement  of  this  suit,  being  a  reasonable  and  proper  time 
in  that  behalf;  and  although  a  reasonable  time  had  elapsed  before  this 
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suit  for  the  performance  by  the  defendant  of  his  said  contract  in  the 
said  letter  contained,  and  although  all  things  necessary  to  entitle  the 
plaintiff  to  commence  and  maintain  this  action  as  to  the  fifth  count  had 
been  observed  and  performed,  and  had  happened,  yet  the  defendant  had 
broken  his  said  contract ;  and  although,  after  the  making  of  that  con- 
tract, the  defendant  departed  from  this  realm,  and  went  to  parts  beyond 
the  seas,  to  wit,  to  California,  and  was  solvent  and  able  to  pay  and 
satisfy,  and  still  was  able  to  pay  and  satisfy,  the  claims  of  the  plaintiff 
in  the  first,  third,  and  fourth  counts  respectively  mentioned,  and  a  rea- 
sonable time  *for  doing  so  had  elapsed ;  yet  the  defendant  had  r^o a-i 
not  restored  to  the  plaintiff  all  that  he  owed,  and  still  owes,  but  *■ 
had  neglected  and  refused,  and  still  neglected  and  refused,  to  pay  or 
satisfy  the  said  claims  of  the  plaintiff  in  the  first,  third,  and  fourth 
counts  mentioned,  contrary  to  his  said  contract  in  that  behalf  so  made 
as  aforesaid. 

The  defendant  demurred  to  the  last  count, — the  ground  of  demurrer 
being,  that  no  contract  between  the  plaintiff  and  the  defendant,  or  other 
cause  of  action,  is  stated  therein,  and  that  the  letter  therein  set  forth, 
and  on  which  the  count  is  founded,  is  not  a  contract,  and  is  nudum 
pactum. 

The  plaintiff  joined  in  demurrer. 

Lush,  in  support  of  the  demurrer.(a) — The  fifth  count  discloses  no 
cause  of  action.  There  is  nothing  in  the  letter  therein  set  out  which 
professes  to  be,  or  could  be  intended  to  be,  a  contract ;  and  there  is  no 
consideration  which  would  sustain  it  if  it  were  so.  From  beginning  to 
end,  the  letter  amounts  to  no  more  than  a  sentimental  apology  and 
lamentation  over  the  writer's  misfortunes.  The  only  part  of  it  which 
at  all  bears  the  aspect  of  a  promise,  is,  that  where  the  defendant  says, 
"I  know  *how  worthless  are  promises  of  reparation,  how  wholly  r*qno 
disregarded  are  entreaties  for  indulgence :  yet  will  I  say  that  *■ 
the  most  anxious  endeavour  and  hope  of  every  future  day  shall  be,  to 
prove  my  regard  and  gratitude  in  the  only  way  in  which  the  world 
esteems  the  proof,  by  restoring  to  you  all  that  I  owe."  This  is  put 
upon  the  ground  of  forbearance.  But  there  is  no  contract  of  forbear- 
ance. The  plaintiff  does  not  allege  that  he  intended  to  sue.  It  is  a 
mere  acknowledgment  of  an  existing  debt.  There  is  no  new  con- 
tract.     This  is,  in  effect,   a  novel  mode  of  setting  out  evidence. 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — "  1.  That  the  fifth 
eonnt  ghows  no  contract  or  other  cause  of  action,  inasmuch  ai  it  shows  no  agreement  to  which 
the  plaintiff  was  a  party :  2.  That  the  defendant's  promise  contained  in  his  letter,  is  nudum 
pactum :  3.  That  it  is  a  mere  accord,  and  not  founded  upon  any  new  consideration,  or  mutually 
binding  on  the  plaintiff  and  the  defendant,  so  as  to  substitute  a  new  cause  of  action.  4.  That 
an  acknowledgment  of,  or  a  promise  to  make  compensation  in  respect  of,  a  cause  of  action  for 
unliquidated  damages,  is  not  a  cause  of  action.  5.  That  no  breach  of  the  defendant's  promise 
contained  in  his  letter  Is  stated ;  such  promise  being,  to  restore  to  the  plaintiff  all  that  defendant 
owed,  and  not  being  a  promise  to  make  him  compensation  in  respect  of  the  causes  of  action  in 
the  first,  third,  or  fourth  counts." 

vol.  xv.— 28  T 
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[Mauls,  J. — If  it  amounts  to  evidence  to  take  the  case  out  of  the 
statute  of  limitations,  an  action  may  be  sustained  upon  it.]  It  dis- 
closes nothing  more  than  the  original  cause  of  action.  [Jervis,  G.  J. — 
In  that  case,  the  defendant  should  have  applied  to  a  judge  to  strike 
out  the  count,  as  being  in  substance  the  same  as  the  others,  or  one 
of  them.]  It  is  a  mere  promise  without  consideration.  [Maule,  J. — 
In  effect,  it  shows  that  the  defendant  was  indebted  to  the  plaintiff  in 
certain  sums,  and,  being  so  indebted,  promised  to  pay.]  An  unliqui- 
dated demand.  [Sullar. — In  fact  the  loan  was  a  loan  of  shares,  to 
be  returned.  Maule,  J. — Then  it  is  an  informal  count  in  detinue.  If 
you  show  that  the  defendant  has  had  placed  in  his  hands  chattels  of  the 
plaintiff,  and  agreed  to  return  them,  but  has  not  done  so,  that  is  detinue. 
The  circumstance  of  special  damage  being  added  makes  no  difference.] 
The  whole  is  a  claim  for  unliquidated  damages.  The  first  count  is  debt 
for  certificates  of  shares  ;  the  third  is,  trover  for  other  certificates ;  and 
the  fourth  is,  detinue  for  the  certificates  in  the  third  count.  The  de- 
fendant being  liable  for  unliquidated  damages  in  respect  of  these 
several  things,  his  letter  promising  to  /pay  affords  no  new  substantive 
ground  of  action.  To  found  a  contract,  there  must  be  some  considera- 
tion :  here  there  is  none.  [Crowder,  J. — It  seems  to  be  a  perfectly 
*oaoi  ^useless  count.  The  question  is,  whether  it  is  bad  in  substance. 
J  There  is  nothing  more  in  it  than  in  the  other  three  counts. 
Maule,  J. — It  will  be  necessary,  to  succeed  upon  this  demurrer,  to  go 
further,  and  to  say  that  the  count  in  question  does  not  contain  what 
the  other  three  do  contain, — a  promise  to  pay.]  It  states  the  existence 
of  the  claims  in  the  other  three  counts  as  the  only  consideration  for  the 
promise,  such  as  it  is.  It  is  submitted  that  there  is  no  consideration, 
and  no  promise. 

Bullar,  contra.(a) — An  absolute  promise  to  pay  a  debt  which  may  or 
may  not  be  barred  by  the  statute  of  limitations,  constitutes  such  a  cause 
of  action  as  may  be  declared  upon.  The  letter  set  out  in  the  fifth  count 
contains  an  absolute  promise  to  restore  or  pay  to  the  plaintiff  all  the 
defendant  owes  him.  The  first  count  is  upon  a  contract  for  a  loan  of 
railway  shares,  to  be  returned  on  request.  Debt  in  the  detinet  lies  for 
chattels :  Com.  Dig.  Pleader  (2  W.  8.)  [Maule,  J. — Debt  and  debt 
in  the  detinet  may  both  be  maintained  for  chattels.  The  difference 
between  debt  and  detinue,  as  to  chattels,  is  this, — If  I  deliver  to  J.  S. 
(or  he  becomes  possessed  of)  chattels  which  he  is  bound  to  return  to  me, 

(a)  The  plaintiff's  points  were, — "  1.  That  the  last  count  discloses  a  good  consideration  for 
the  contract  set  forth :  2.  That  the  demurrer  admits  the  sense  attributed  to  the  letter  in  the  last 
count,  which  sense  might  havo  been  proved  by  other  letters  of  the  defendant  showing  the  cir- 
cumstances under  which  tho  letter  was  written  and  explaining  the  intention  of  it :  3.  That  the 
plaintiff  having,  at  the  defendant's  request,  granted  him  indulgence  until  he  was  able  to  pay  the 
plaintiff's  claim,  is  a  good  executed  consideration  for  the  defendant's  promise  to  pay  when  he 
was  able,  even  although  the  plaintiff  might  not  have  been  bound  to  grant  such  indulgence : 
4.  That  the  defendant's  contract  is  analogous  to  a  contract  by  A.  to  pay  B.  for  any  goods  he  may 
supply  to  C,  which  becomes  binding  on  A.  when  B.  supplies  the  goods,  although  B.  is  not  bound 
to  supply  them." 
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and  does  *not,  detinue  is  the  proper  form ;  whereas,  if  a  man  r^on* 
contracts  to  deliver  me  a  horse,  or  a  fat  capon,  or  the  like,  debt  *- 
is  the  proper  form  of  action  to  enforce  the  obligation.  Lord  Coke 
says, — "  If  I  grant  to  give  a  man  40*.  or  a  robe,  &c,  after  Easter,  he 
may  bring  debt  for  the  one  or  the  other.*']  Supposing  debt  to  be 
maintainable  on  the  first  count,  an  absolute  promise  in  writing  to  pay 
the  debt  affords  a  new  and  substantive  cause  of  action.  It  was  so  held 
in  Lechmere  v.  Fletcher,  1  C.  &  M.  623.  f  There,  A.  and  B.  were 
jointly  indebted  to  C. ;  after  more  than  six  years  had  elapsed  since  the 
debt  accrued,  A.  promised  in  writing  signed  by  him  to  pay  his  propor- 
tion when  applied  to.  Afterwards,  C.  sued  A.  and  B.  jointly,  in  inde- 
bitatus assumpsit,  on  the  original  joint  cause  of  action.  B.  pleaded  the 
general  issue,  and  A.  pleaded  the  general  issue  and  the  statute  of 
limitations.  A  verdict  passed  against  B.  on  the  general  issue,  and  for 
A.  upon  the  general  issue  and  upon  the  issue  on  the  statute  of  limita- 
tions ;  and  judgment  was  entered  for  C.  against  B.,  and  for  A.  against 
C.  C.  afterwards  brought  a  fresh  action  against  A.,  and  declared 
specially  on  the  new  promise  to  pay  his  proportion :  and  it  was  held, 
that  neither  the  recovery  against  B.,  nor  the  verdict  and  judgment  for 
A.,  were  any  answer  to  the  action  against  A.  on  the  new  promise. 
[Williams,  J. — The  declaration  there  stated  that  the  cause  of  action 
against  the  two  was  barred  by  the  statute  of  limitations.  Maule,  J. — 
And  it  states  a  contract  different  from  that  which  existed  before,  viz.,  a 
promise  by  Fletcher  to  pay  his  proportion  of  the  joint  debt.  He  was 
before  a  joint-contractor  with  Fulljames  to  pay  the  whole  debt :  by  the 
new  promise,  he  incurred  a  separate  liability  to  pay  half.]  That  is  not 
the  ground  upon  which  Bayley,  J.,  puts  it :  ho  says,  that,  "  where  there 
is  a  joint  obligation,  and  a  separate  one  also,  you  do  not,  by  recovering 
judgment  against  one,  preclude  yourself  from  suing  the  other."  [Maule, 
J. — Mr.  Baron  *Bayley  expressly  says, — "In  the  present  case,  r^o** 
the  original  debt  was  joint,  but,  afterwards,  a  new  separate  contract  L 
was  entered  into  by  the  defendant,  binding  him  only,  and  binding  him  to 
a  different  extent  from  that  to  which  the  original  joint  contract  would 
have  bound  him.  He  was,  originally,  bound  for  the  whole  debt ;  but, 
under  the  separate  contract,  his  liability  is  limited  to  his  proportion 
only."]  The  cause  of  action  here  is,  not  the  original  contract,  but  the 
contract  declared  on :  the  plaintiff  had  his  option  to  declare  on  the  original 
contract,  or  upon  the  two,  as  he  has  done  here.  [Williams,  J. — Suppose 
a  promise  to  pay,  in  the  most  explicit  terms,  without  writing,  made  within 
the  six  years, — when  does  the  cause  of  action  arise  ?]  Here,  it  would 
be,  when  the  defendant's  ability  arises, — Tanner  v.  Smart,  6  B.  &  C. 
603  (E.  C.  L.  R.  vol.  13),  9  D.  &  R.  649  (E.  C.  L.  R.  vol.  22) ;  Waters 
v.  The  Earl  of  Thanet,  2  Q.  B.  757  (E.  C.  L.  R.  vol.  42),  2  Gale  &  D. 
166.  [Jervis,  C.  J. — That  is  not  the  case  put  by  my  Brother  Wil- 
liams.    He  puts  the  case  of  an  absolute  and  unconditional  promise,  at 
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the  end  of  five  years  and  a  half.  Does  that  make  a  contract  from  which 
the  limitation  is  to  run  ?]  If  in  writing,  it  would  constitute  a  new 
cause  of  action.  [Chowder,  J. — You  contend,  then,  that  a  different 
rule  prevails  since  the  9  G.  4,  c.  14,  requiring  the  promise  to  be  in 
.  writing  ?]  I  do.  The  promise  to  pay  is  the  substitution  of  a  new  cause 
of  action.  In  Bird  v.  Gammon,  3  N.  C.  883  (E.  C.  L.  R.  vol.  32),  5 
Scott,  213,  a  letter  much  less  strong  than  this,  was  held  a  sufficient  ac- 
knowledgment and  promise  to  revive  a  debt :  the  defendant  wrote, — "I 
do  wish  I  could  comply  with  your  request,  for  really  I  am  and  have  been 
very  wretched  indeed  on  account  of  your  account  not  being  paid.  I 
hear  there  is  a  prospect  of  an  abundant  harvest,  which  surely  must  turn 
into  a  goodly  sum,  and  considerably  reduce  your  account.  At  all  events, 
if  it  does  not,  the  concern  must  be  broken  up  to  meet  it  at  last.  My 
*30fil  hope  is,  that,  out  of  the  present  harvest,  you  will  be  *paid." 
-*  [Maulb,  J. — Can  you  declare  against  a  man  for  goods  sold  and 
delivered,  and  then,  in  another  count,  say  that  thfe  defendant,  being  so 
indebted  for  the  goods  in  the  first  count,  promised  to  pay  ?]  Here,  the 
first  count  is  incorporated  in  the  fifth.  [Maulb,  J. — Not  so  incorpo- 
rated as  to  make  a  cause  of  action.]  It  is  submitted  that  there  is  a 
good  consideration  for  the  defendant's  promise,  on  the  ground  that 
there  is  a  request  for  forbearance.  The  defendant  in  an  oblique  way 
asks  indulgence.  [Maule,  J. — The  letter  seems  to  me  to  be  a  tolerably 
successful  attempt  to  say  nothing.]  The  promise  is  made  in  consequence 
of  the  request  to  forbear.  Tindal,  C.  J.,  in  delivering  the  judgment  of 
the  court,  in  Kaye  v.  Dutton,  7  M.  &  G.  807  (E.  C.  L.  R.  vol.  49),  8 
Scott,  N.  R.  495,  says, — "  Two  objections  were  made  to  the  declaration, 
— first,  that  it  did  not  show  any  consideration  for  the  promise  by  the 
defendant, — secondly,  that  the  promise  was  laid  in  respect  of  an  exe- 
cuted consideration,  but  was  not  such  a  promise  as  would  have  been 
implied  by  law  from  that  consideration  ;  and  that,  in  point  of  law,  an 
executed  consideration  will  support  no  promise,  although  express,  other 
than  that  which  the  law  itself  would  have  implied.  The  cases  cited  by 
the  defendant,  viz.  Brown  v.  Crump,  1  Marsh.  567  (E.  C.  L.  R.  vol.  4), 
6  Taunt.  800  (E.  C.  L.  R.  vol.  1),  Granger  v.  Collins,  6  M.  &  W.  458,  f 
Hopkins  v.  Logan,  5  M.  &  W.  241,f  7  Dowl.  P.  C.  360,  Jackson  v. 
Cobbin,  8  M.  &  W.  790,f  1  Dowl.  N.  S.  96,  and  Roscorla  v.  Thomas,  3 
Q.  B.  234  (E.  C.  L.  R.  vol.  43),  2  Gale  &  D.  508,  certainly  support 
that  proposition  to  this  extent, — that,  where  the  consideration  is  one 
from  which  a  promise  is  by  law  implied,  there  no  express  promise 
made  in  respect  of  that  consideration  after  it  has  been  executed,  differ- 
ing from  that  which  by  law  would  be  implied,  can  be  enforced.  But 
those  cases  may  have  proceeded  on  the  principle  that  the  consideration 
was  exhausted  by  the  promise  implied  by  law,  from  the  very  execution 
of  it ;  and,  consequently,  any  promise  made  afterwards  must  *be 
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Bat  the  case  may  perhaps  be  different  where  there  is  a  consideration 
from  which  no  promise  would  be  implied  by  law ;  that  is,  where  the 
party  suing  has  sustained  a  detriment  to  himself,  or  conferred  a  benefit 
on  the  defendant,  at  his  request,  under  circumstances  which  would  not 
raise  any  implied  promise.  In  such  cases,  it  appears  to  have  been  held 
in  some  instances  that  the  act  done  at  the  request  of  the  party  charged, 
is  a  sufficient  consideration  to  render  binding  a  promise  afterwards  made 
by  him  in  respect  of  the  act  so  done.  Hunt  v.  Bate,  Dyer,  272,  and 
several  cases  mentioned  in  the  margin  of  the  report  of  that  case,  seem 
to  go  to  that  extent :  as  also  do  some  others  collected  in  Rol.  Abr.  Ac- 
tion sur  Case  (2)." 

Lush  was  not  called  upon  to  reply. 

Jbrvis,  C.  J. — I  am  of  opinion  that  our  judgment  ought  to  be  for 
the  defendant  upon  the  demurrer  to  the  fifth  count.  The  argument  on 
behalf  of  the  plaintiff  in  support  of  that  count  proceeded  upon  two 
points ;  but  the  count  itself  professes  to  rely  upon  one  ground  only,  viz., 
a  consideration  of  forbearance, — to  raise  which,  there  must  be  a  request 
from  the  defendant  for  forbearance,  and  a  forbearance  by  the  plaintiff 
in  consequence  of  that  request.  But  I  do  not  think  that  the  defendant's 
letter,  which  is  set  out  in  the  fifth  count,  amounts  to  anything  of  the 
sort.  That  letter  does  not  ask  for  indulgence  or  forbearance.  The 
writer  says :  « I  know  how  worthless  are  promises  of  reparation,  how 
jvholly  disregarded  are  entreaties  foHndulgence."  It  was  unnecessary 
for  the  plaintiff  to  ask  for  indulgence,  seeing  that  he  was  in  a  condi- 
tion of  hopeless  insolvency.  It  seems  to  me,  therefore,  that  the  fifth 
count,  so  far  as  regards  the  only  consideration  upon  which  it  professes 
to  proceed,  wholly  fails.  *Mr.  Bullar  relies  also  upon  another  r*ono 
ground,  viz.,  that  the  letter  contains  a  promise  to  pay,  and  that  L 
affords  a  sufficient  foundation  for  the  action.  But,  in  the  view  I  take 
of  the  case,  it  is  unnecessary  to  consider  whether  the  letter  does  or  does 
not  contain  an  absolute  promise  to  pay  the  debt.  It  proceeds, — "  Yet 
will  I  say  that  the  most  anxious  endeavour  and  hope  of  every  future 
day  shall  be,  to  prove  my  regard  and  gratitude  in  the  only  way  in  which 
the  world  esteems  the  proof,  by  restoring  to  you  all  that  I  owe."  That 
can  hardly  amount  to  an  absolute  and  unqualified  promise  of  payment. 
Assuming,  however,  that  it  does,  the  effect  of  the  declaration  is  this, — 
The  plaintiff  has  three  separate  causes  of  action  against  the  defendant, 
viz.,  those  contained  in  the  first,  third,  and  fourth  counts :  having  those 
causes  of  action  against  the  defendant,  the  defendant  writes  him  a  let- 
ter admitting  his  liability,  and  promising  to  pay.  That  was  nothing 
more  than  the  defendant  was  bound  to  do  without  the  letter :  and, 
though  the  letter  might  be  evidence,  it  does  not  express  any  new  cause 
of  action.  If  the  declaration  had  shown  that  the  causes  of  action  re- 
ferred to  were  gone  but  for  the  letter,  and  that  letter  had  shown  such 
a  promise  as  would  revive  them,  so  as  to  raise  a  new  contract,  the  case 

t2 
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might  have  been  different.  But  that  is  not  suggested.  In  declaring 
upon  such  a  letter,  the  plaintiff  was  bound  to  show  upon  the  record  cir- 
cumstances to  make  it  a  cause  of  action.  That  he  has  not  done.  At 
the  utmost,  the  letter  amounts  only  to  a  promise  without  consideration, 
which  will  not  sustain  an  action. 

Maule,  J. — I  am  of  the  same  opinion.  The  fifth  count  refers  to  the 
first,  third,  and  fourth  counts  as  stating  good  causes  of  action  ;  and 
then  it  sets  out  the  defendant's  letter.  The  true  construction  of  that 
letter  is,  that  it  is  a  mere  deprecation  of  harsh  measures.  The  writer 
*30Q1  ^oes  not  dispute  his  liability  to  the  plaintiff  in  "respect  of  some 
J  debt,  and  he  expresses  a  hope  that  he  may  some  day  be  able  to 
prove  his  regard  and  gratitude  to  his  creditor  by  satisfying  his  demand. 
It  does  not,  however,  import  any  new  contract  or  promise.  It  may  be 
that  such  a  letter  would  amount  to  a  sufficient  acknowledgment  or  pro- 
mise, within  the  9  G.  4,  c.  14,  to  take  the  case  out  of  the  operation  of 
the  statute  of  limitations.  But,  when  the  statute  does  not  come  in 
question,  assuming  that  the  letter  does  contain  an  acknowledgment,  or 
even  a  promise,  it  amounts  to  no  more  than  this, — that  a  man,  being 
liable  to  pay  a  debt,  promises  to  pay  it.  Such  a  promise,  which  leaves 
the  legal  rights  of  the  parties  just  where  they  were,  creates  no  new 
cause  of  action.  An  attempt  was  made  to  throw  aside  that  part  of 
the  count  which  states  the  letter,  and  to  sustain  it  upon  the  introduc- 
tory matter.  The  answer  to  that  is,  that  the  introductory  part  is  used 
only  as  introduction,  stating  the  existence  of  a  legal  liability  for  which 
the  defendant  is  already  charged.  The  count,  if  operative  at  all,  could 
only  be  so  by  reason  of  some  promise  contained  in  the  letter,  and  that 
fails,  upon  the  grounds  already  stated.     The  count  is  clearly  bad. 

Williams,  J. — I  am  quite  of  the  same  opinion.  It  was  argued  that, 
if  the  letter  contains  no  consideration  of  forbearance,  there  is  a  pro- 
mise which  affords  a  good  foundation  for  the  fifth  count.  In  the  first 
place,  I  feel  great  difficulty  in  finding  any  promise  at  all.  But,  assum- 
ing that  there  was  a  promise,  it  is  clear  from  the  authorities  that  a  bare 
promise  to  pay  the  claims  referred  to,  without  more,  would  afford  no 
foundation  for  an  action.  Nothing  can  be  clearer.  It  is  unnecessary 
to  consider  whether,  if  the  letter  contained  a  request  for  forbearance, 
the  count  would  disclose  a  consideration  to  support  it ;  for,  I  find  no 
language  in  that  letter  to  justify  Mr.  Bullara  construction  of  it. 
♦31 01  *Crowder,  J. — I  agree  with  the  rest  of  the  court  in  think- 
-J  ing  that  there  is  no  sufficient  consideration  to  support  the  fifth 
count,  and  that  the  count  is  radically  bad. 

Judgment  for  the  defendant. 
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TALBOT  v.  LA  ROCHE.    Nov.  2. 

In  an  action  for  infringement  of  Talbot's  patent  for  "  improvement*  in  obtaining  pictures  or 
representations  of  objects/'  the  court  refused  to  oompel  the  plaintiff  in  his  particulars  of 
breaches  to  specify  particularly  the  persons  and'  occasions,  or  the  particular  parts  of  the  spe- 
cification alleged  to  have  been  infringed, — although  the  declaration  merely  averred  an  infringe- 
ment in  general  terms. 

This  was  an  action  for  an  alleged  infringement  of  a  patent. 

The  declaration  stated  that  the  plaintiff  was  and  is  the  first  and  true 
inventor  of  so  much  of  certain  "  improvements  in  obtaining  pictures 
or  representations  of  objects"  as  was  not  thereinafter  mentioned  to 
have  been  disclaimed  by  him  ;  and  thereupon  Her  Majesty,  Queen  Vic- 
toria, by  letters-patent  under  the  great  seal  of  Great  Britain,  granted 
the  plaintiff  the  sole  privilege  to  make,  use,  and  vend  the  said  inven- 
tion within  England,  Wales,  and  the  town  of  Berwick-upon-Tweed,  for 
the  term  of  fourteen  years  from  the  8th  of  February,  1841,  subject  to 
a  condition  that  the  plaintiff  should,  within  six  calendar  months  next 
after  the  date  of  the  said  letters-patent,  cause  to  be  enrolled  in  the 
High  Court  of  Chancery  an  instrument  in  writing,  under  his  hand  and 
seal,  particularly  describing  and  ascertaining  the  nature  of  his  said 
invention,  and  in  what  manner  the  same  was  to  be  and  might  be  per- 
formed :  that  the  plaintiff  did  within  the  time  prescribed  fulfil  the  said 
condition :  that  the  plaintiff,  after  the  1st  of  October,  1852,  having 
first  obtained  the  leave  of  Her  Majesty's  attorney-general,  duly  cer- 
tified by  his  fiat  and  signature,  for  that  purpose,  caused  to  be  filed  and 
duly  entered,  according  to  the  provisions  of  the  statutes  in  that  behalf, 
in  the  office  for  *filing  specifications  in  Chancery  under  the  Pa-  ~^  1 
tent  Laws  Amendment  Act,  1852,  15  &  16  Vict.  c.  83,  with  the  *• 
said  specification,  a  disclaimer  of  certain  parts  of  the  said  specification 
and  invention,  stating  therein  the  reasons  for  such  disclaimer,  and  such 
disclaimer  not  being  such  as  extended  the  exclusive  right  granted  by 
the  said  letters-patent ;  and  Her  Majesty's  said  attorney-general  duly 
certified  in  his  said  fiat  that  an  action  might  be  brought  in  respect  of 
any  infringement  committed  prior  to  the  filing  of  such  disclaimer :  and 
that  the  defendant  during  the  said  term,  infringed  the  said  patent  right 
otherwise  than  in  relation  to  the  parts  of  the  said  invention  so  dis- 
claimed :  and  the  plaintiff  claimed  50002. 

With  the  declaration  were  delivered  the  following  particulars  of 
breaches : — 

«  That  the  defendant,  on  the  1st  of  August,  1853,  and  on  divers  days 
between  that  day  and  the  commencement  of  this  suit,  at  No.  65,  Oxford 
Street,  in  the  county  of  Middlesex,  infringed  the  plaintiff's  patent,  by 
making,  nsing,  and  selling  pictures  and  portraits  made  and  exe- 
cuted according  to  the  plaintiff's  invention  in  the  said  patent,  other- 
wise than  in  relation  to   the  parts  disclaimed;   and  also  infringed 
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the  said  patent,  by  making,  using,  and  selling  pictures  and  portraits 
whereby  the  plaintiff's  said  invention  was  counterfeited,  imitated,  and 
resembled." 

The  defendant  applied  by  summons  for  further  and  better  particulars, 
whereupon  the  plaintiff  delivered  the  following : — 

"  The  plaintiff  further  says  that  one  of  such  pictures  and  portraits 
was  made  and  sold  by  the  defendant  at  the  place  aforesaid,  to  Ar- 
thur Herbert  Church,  on  or  about  the  27th  day  of  April  last ;  but  the 
plaintiff  states  this  by  way  of  instance  and  example  only,  and  not  so  as 
to  preclude  him  at  the  trial  from  insisting  upon  other  above-mentioned 
infringements." 

*qio-i       *The  specification  of  the  plaintiff's  alleged  invention  was  as 
-*  follows: — 

"The  first  part  of  my  invention,  is,  a  method  of  making  paper 
extremely  sensitive  to  the  rays  of  light.  For  this  purpose,  I  select 
the  best  writing-paper,  having  a  smooth  surface,  and  a  close  and  even 
texture. 

"  First  part  of  the  preparation  of  the  paper.  I  dissolve  100  grains 
of  crystallized  nitrate  of  silver  in  6  ounces  of  distilled  water.  I  wash 
one  side  of  the  paper  with  this  solution,  with  a  soft  camel  hair  brush, 
and  place  a  mark  upon  that  side,  by  which  to  know  it  again.  I  dry 
the  paper  cautiously  at  a  distant  fire,  or  else  I  leave  it  to  dry  spon- 
taneously in  a  dark  place.  Next,  I  dip  the  paper  in  a  solution  of 
iodide  of  potassium  containing  500  grains  of  that  salt  dissolved  in  one 
pint  of  water.  I  leave  the  paper  a  minute  or  two  in  this  solution.  I 
then  take  it  out  and  dip  it  in  water.  I  then  dry  it  lightly  with  blotting- 
paper,  and  finish  drying  it  at  a  fire,  or  else  I  leave  it  to  dry  spon- 
taneously. All  this  process  is  best  done  in  the  evening,  by  candle-light. 
The  paper  thus  far  prepared  may  be  called,  for  the  sake  of  distinction, 
<  iodized  paper.'  This  iodized  paper  is  scarcely  sensitive  to  light,  but 
nevertheless  it  should  be  kept  in  a  portfolio  or  some  dark  place  till 
wanted  for  use.  It  does  not  spoil  by  keeping  any  length  of  time,  pro- 
vided it  is  kept  in  a  portfolio,  and  not  exposed  to  the  light. 

«  Second  part  of  the  preparation  of  the  paper.  This  second  part  is 
best  deferred  until  the  paper  is  wanted  for  use.  When  that  time  is 
arrived,  I  take  a  sheet  of  the  iodized  paper,  and  wash  it  with  a  liquid 
prepared  in  the  following  manner, — Dissolve  100  grains  of  crystallized 
nitrate  of  silver  in  2  ounces  of  distilled  water :  to  this  solution  add  one- 
sixth  of  its  volume  of  strong  acetic  acid :  let  this  mixture  be  called  A. : 
dissolve  crystallized  gallic  acid  in  distilled  water,  as  much  as  it  will  dis- 
*3131  80*ve  *(w^°k  *8  a  Yei7  small  quantity) :  let  this  solution  be  called 
J  B. :  when  you  wish  to  prepare  a  sheet  of  paper  for  use,  mix 
together  the  liquids  A.  and  B.  in  equal  volumes.  This  mixture  I  shall 
call  by  the  name  of  gallo-nitrate  of  silver.  Let  no  more  be  mixed  than 
is  intended  to  be  used  at  one  time,  because  the  mixture  will  not  keep 
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good  for  a  long  period.  Then  take  a  sheet  of  iodized  paper,  and  wash 
it  over  with  this  gallo-nitrate  of  silver,  with  a  soft  camel  hair  brash, 
taking  care  to  wash  it  on  the  side  which  has  been  previously  marked. 
This  operation  should  be  performed  by  candle-light.  Let  the  paper 
rest  half  a  minute,  and  then  dip  it  into  water ;  then  dry  it  lightly  with 
blotting-paper ;  and,  lastly,  dry  it  cautiously  at  a  fire,  holding  it  at  a 
considerable  distance  therefrom.  When  dry,  the  paper  is  fit  for  use ; 
but  it  is  advisable  to  use  it  within  a  few  hours  after  its  preparation. 
Note,  that,  if  it  is  used  immediately,  the  last  drying  may  be  dispensed 
with,  and  the  paper  may  be  used  moist.  Note  2.  Instead  of  using  a 
solution  of  gallic  acid  for  the  liquid  B,  the  tincture  of  galls,  diluted  with 
water,  may  be  used ;  but  it  is  not  so  advisable. 

"  Use  of  the  paper.  The  paper  thus  prepared,  and  which  I  name 
*  Calotype  paper,'  is  placed  in  a  camera  obscura,  so  as  to  receive  the 
image  formed  in  the  focus  of  the  lens.  Of  course,  the  paper  must  be 
screened  or  defended  from  the  light  during  the  time  it  is  being  put  into 
the  camera.  When  the  camera  is  properly  pointed  at  the  object,  this 
screen  is  withdrawn,  or  a  pair  of  internal  doors  are  opened  so  as  to 
expose  the  paper  for  the  reception  of  the  image.  If  the  object  is  very 
bright,  or  the  time  employed  is  sufficiently  long,  a  sensible  image  is 
perceived  upon  the  paper  when  it  is  withdrawn  from  the  camera :  but, 
when  the  time  is  short,  or  the  objects  dim,  no  image  whatever  is  visible 
upon  the  paper,  which  appears  entirely  blank :  nevertheless,  it  is  im- 


pressed with  an  invisible  image;  and  I  have  discovered  *the 


[*314 


means  of  causing  this  image  to  become  visible.  This  is  per- 
formed as  follows : — I  take  some  gallo-nitrate  of  silver,  prepared  in  the 
manner  before  directed,  and  with  this  liquid  I  wash  the  paper  all  over 
with  a  soft  camel  hair  brush.  I  then  hold  it  before  a  gentle  fire,  and, 
in  a  short  time  (varying  from  a  few  seconds  to  a  minute  or  two),  the 
image  begins  to  appear  upon  the  paper.  Those  parts  of  the  paper  upon 
which  light  has  acted  the  most  strongly  become  brown  or  black,  while 
those  parts  on  which  light  has  not  acted  remain  white.  The  image 
continues  to  strengthen  and  grow  more  and  more  visible  during  some 
time.  When  it  appears  strong  enough,  the  operation  should  be  termi- 
nated, and  the  picture  fixed. 

"  The  fixing  process.  In  order  to  fix  the  picture  thus  obtained,  I 
first  dip  it  into  water.  I  then  partly  dry  it  with  blotting-paper,  and 
then  wash  it  with  a  solution  of  bromide  of  potassium  containing  100 
grains  of  that  salt  dissolved  in  8  or  10  ounces  of  water.  The  picture 
is  then  washed  with  water,  and  then  finally  dried.  Instead  of  bromide 
of  potassium,  a  strong  solution  of  common  salt  may  be  used ;  but  it  is 
less  advisable.  The  picture  thus  obtained  will  have  its  lights  and 
shades  reversed,  with  respect  to  the  natural  objects,  viz.,  the  lights  of 
the  objects  are  represented  by  shades,  and  vice  versft.  But  it  is  easy 
from  this  picture  to  obtain  another  which  shall  be  conformable  to 
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nature,  viz.,  in  which  the  lights  shall  be  represented  by  lights,  and  the 
shades  by  shades.  It  is  only  necessary  for  this  purpose  to  take  a 
second  sheet  of  sensitive  calotype  paper,  and  place  it  in  close  contact 
with  the  first,  upon  which  the  picture  has  been  formed.  A  board  is  put 
beneath  them,  and  a  sheet  of  glass  above,  and  the  whole  is  pressed  into 
close  contact  by  screws.  Being  then  placed  in  sunshine  or  daylight 
for  a  short  time,  an  image  or  copy  is  formed  upon  the  second  sheet  of 


*315] 


paper.     This  image  or  copy  is  often  invisible  at  *first :  but  the 


image  may  be  made  to  appear  in  the  same  way  that  has  been 
already  stated.  But  I  do  not  recommend  that  the  copy  should  be 
taken  on  calotype  paper:  on  the  contrary,  I  would  advise  that  it 
should  be  taken  on  common  photographic  paper.  This  paper  is  made 
by  washing  good  writing  paper,  first  with  a  weak  solution  of  common 
salt,  and  next  with  a  solution  of  nitrate  of  silver.  Since  it  is  well 
known,  having  been  freely  communicated  to  the  public  by  myself  in 
the  year  1839,  and  that  it  forms  no  part  of  the  present  invention,  I 
need  not  describe  it  here  more  particularly.  Although  it  takes  a  much 
longer  time  to  obtain  a  copy  upon  this  paper,  than  upon  calotype 
paper,  yet  the  tints  of  the  copy  are  generally  more  harmonious  and 
agreeable.  On  whatever  paper  the  copy  is  taken,  it  should  be  fixed 
in  the  way  already  described.  After  a  calotype  picture  has  furnished 
a  good  many  copies,  it  sometimes  grows  faint,  and  the  subsequent 
copies  are  inferior.  This  may  be  prevented,  by  means  of  a  process 
which  revives  the  strength  of  the  calotype  pictures.  In  order  to  do 
this,  it  is  only  necessary  to  wash  them  by  candle-light  with  gallo-nitrate 
of  silver,  and  then  warm  them.  This  causes  all  the  shades  of  the 
picture  to  darken  considerably,  while  the  white  parts  are  unaffected. 
After  this,  the  picture  is  of  course  to  be  fixed  a  second  time.  The 
picture  will  then  yield  a  second  series  of  copies ;  and  a  great  number 
of  them  may  frequently  be  made.  Note.  In  the  same  way  in  which  I 
have  just  explained  that  a  faded  calotype  picture  may  be  revived  and 
restored,  it  is  possible  to  strengthen  and  revive  photographs  which  have 
been  made  on  other  descriptions  of  sensitive  photographic  paper :  but 
these  are  inferior  in  beauty,  and  moreover  the  result  is  less  to  be  de- 
pended upon.     I  therefore  do  not  recommend  them. 

"  The  next  part  of  my  invention  consists  in  a  mode  of  obtaining  posi- 
*<ttfil  fc*ve  Photographic  pictures,  that  is  to  say,  *photographs  in  which 
J  the  lights  of  the  objects  are  represented  by  lights,  and  the  shades 
by  shades.  I  have  already  described  how  this  may  be  done  by  a  double 
process  :  but  I  shall  now  describe  the  means  of  doing  it  by  a  single  pro- 
cess. I  take  a  sheet  of  sensitive  calotype  paper,  and  expose  it  to  day- 
light until  I  perceive  a  slight  but  visible  discoloration  or  browning  of 
its  surface.  This  generally  occurs  in  a  few  seconds.  I  then  dip  the 
paper  into  a  solution  of  iodide  of  potassium  of  the  same  strength  as  be- 
fore, viz.,  500  grains  to  one  pint  of  water.     This  immersion  apparently 
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removes  the  visible  impression  caused  by  the  light :  nevertheless,  it  does 
not  really  remove  it ;  for,  if  the  paper  were  to  be  now  washed  with 
gallo-nitrate  of  silver,  it  would  speedily  blacken  all  over.  The  paper 
when  taken  oat  of  the  iodide  of  potassium  is  dipped  in  water,  and  then 
lightly  dried  with  blotting-paper :  it  is  then  placed  in  the  focus  of  a 
camera  obscara  which  is  pointed  at  an  object :  after  five  or  ten  minutes, 
the  paper  is  withdrawn,  and  washed  with  gallo-nitrate  of  silver,  and 
warmed  as  before  directed :  an  image  will  then  appear  of  a  positive 
kind,  viz.,  representing  the  lights  of  the  object  by  lights,  and  the  shades 
by  shades.  Engravings  may  be  very  well  copied  in  the  same  way. 
and  positive  copies  of  them  obtained  at  once  (reversed,  however,  from- 
right  to  left).  For  this  purpose,  a  sheet  of  calotype  paper  is  taken, 
and  held  in  daylight,  to  darken  it,  as  before  mentioned :  but,  for  the 
present  purpose,  it  should  be  more  darkened  than  if  it  were  intended 
to  be  used  in  the  camera  obscura.  The  rest  of  the  process  is  the  same. 
The  engraving  and  the  sensitive  paper  should  be  pressed  into  close 
contact,  with  screws  or  otherwise,  and  placed  in  the  sunshine,  which 
generally  effects  the  copy  in  a  minute  or  two.  This  copy,  if  it  is  not 
sufficiently  distinct,  must  be  rendered  visible,  or  strengthened,  with  the 
gallo-nitrate  of  silver,  as  before  described. 

*"  I  am  aware  that  the  use  of  iodide  of  potassium  for  obtaining  r^n1 7 
positive  photographs,  has  been  recommended  by  others ;  and  I  L 
do  not  claim  it  here  by  itself  as  a  new  invention,  but  only  when  used 
in  conjunction  with  the  gallo-nitrate  of  silver,  or  when  the  pictures 
obtained  are  rendered  visible  or  strengthened  subsequently  to  their  first 
formation.  In  order  to  take  portraits  from  the  life,  I  prefer  to  use  for 
the  object  glass  of  the  camera  a  lens  whose  focal  strength  is  only  three 
or  four  times  greater  than  the  diameter  of  the  aperture.  The  person 
whose  portrait  is  to  be  taken  should  be  so  placed  that  the  head  may  be 
is  steady  as  possible ;  and,  the  camera  being  then  pointed  at  it,  an 
mage  is  received  on  the  sensitive  calotype  paper.  I  prefer  to  conduct 
\he  process  in  the  open  air  under  a  serene  sky,  but  without  sunshine. 
The  image  is  generally  obtained  in  half  a  minute  or  a  minute.  If  sun- 
nhine  is  employed,  a  sheet  of  blue  glass  should  be  used  as  a  screen  to 
defend  the  eyes  from  too  much  glare,  because  this  glass  does  not  mate- 
rially weaken  the  power  of  the  chemical  rays  to  affect  the  paper.  *  The 
portrait  thus  obtained  on  the  calotype  paper  is  a  negative  one,  and  from 
this  a  positive  copy  may  be  obtained  in  the  way  already  described. 

"  I  claim, — First,  the  employing  gallic  acid,  or  tincture  of  galls,  in 
conjunction  with  a  solution  of  silver,  to  render  paper  which  has  received 
a  previous  preparation,  more  sensitive  to  the  action  of  the  light : 

"Secondly,  the  making  visible  photographic  images  upon  paper,  and 
strengthening  such  images  when  already  faintly  or  imperfectly  visible, 
by  washing  them  with  liquids  which  act  upon  those  parts  of  the  paper 
which  have  been  previously  acted  upon  by  light : 
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"  Thirdly,  the  obtaining  portraits  from  the  life  by  photographic  means 
upon  paper : 

*31R1       "Fourthly,  the  employing  bromide  of  potassium,  or  *some 
■*  other  soluble  bromide,  for  fixing  the  images  obtained." 

Upon  an  affidavit  of  the  defendant,  stating  that  this  action  was 
brought  to  recover  damages  in  respect  of  alleged  infringements  by  him 
of  the  plaintiff's  patent  "for  improvements  in  obtaining  pictures  or 
representations  of  objects;"  that  the  pictures  made  by  the  defendant 
are  produced  by  a  process  commonly  called  and  known  as  "  the  collodion 
process,"  and  which  process  differs  entirely  from  those  described  in  the 
plaintiff's  specification,  and  could  not,  as  the  deponent  was  advised  and 
believed,  be  considered  as  an  infringement  of  the  plaintiff's  patent ; 
that  the  plaintiff  in  his  specification  describes  various  processes,  all  of 
which  he  claims  to  be  within  the  protection  of  his  patent ;  that  the 
deponent  did  not  know  which  of  the  said  processes  so  described  in  the 
said  specification  the  plaintiff  intended  to  allege  the  deponent  had 
infringed ;  that  the  deponent  had  been  advised  and  believed  that  the 
evidence  that  would  be  required  in  order  to  meet  any  case  that  might 
be  set  up  at  the  trial  to  prove  an  infringement  of  any  one  of  the  pro- 
cesses mentioned  in  the  specification,  would  be  entirely  different  from 
that  which  would  be  required  to  meet  the  proof  of  infringement  of  any 
other  of  the  processes  ;  and  that,  consequently,  the  deponent  was 
greatly  embarrassed  and  perplexed,  and  would  be  put  to  great  and 
unnecessary  expense  and  trouble  in  preparing  his  defence  to  the  action, 
unless  the  court  directed  the  plaintiff  to  furnish  him  full  particulars  of 
such  breaches  of  the  plaintiff's  patent  as  he,  the  plaintiff,  intended  to 
rely  on  at  the  trial. 

Hannen  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
he  should  not  deliver  to  the  defendant  further  and  better  particulars  of 
the  infringements  of  the  patent  complained  of.  He  submitted  that  the 
*31QT  pla*ntiff  *should  specify  more  particularly  the  persons  with  re- 
-*  spect  to  whom,  and  the  occasions  upon  which,  the  alleged  infringe- 
ments occurred ;  and  that  he  should  point  out  with  reasonable  precision 
the  particular  parts  of  the  specification  which  the  defendant  had  used. 
The  specification  sets  forth  a  great  many  processes, — some  of  which  are 
claimed  as  new,  and  all  distinct  in  their  nature, — leading  to  the  produc- 
tion and  perpetuation  of  pictures  upon  paper.  Before  the  passing  of 
the  recent  statute,  the  court,  of  its  own  authority,  sometimes  called 
upon  the  plaintiff  to  give  particulars  of  infringements,  where  the  justice 
of  the  case  seemed  to  require  it.  Thus,  in  Perry  v.  Mitchell,  1  Web- 
ster, P.  C.  269,  which  was  an  action  for  the  infringement  of  two  letters- 
patent  for  improvements  in  pens,  the  specification  set  forth  and  de- 
scribed thirteen  different  pens,  containing  an  indefinite  number  of  slits 
and  adjustments  :  the  declaration  assigned  as  breaches,  the  making,  &c, 
of  pens. and  nibs  in  imitation  of  parts  of  the  said  invention,  with  divers 
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additions  thereto  and  subtractions  therefrom :  and  the  Court  of  Ex- 
chequer compelled  the  plaintiff  to  deliver  particulars  in  writing  of  the 
infringements  on  which  he  intended  to  rely,  specifying  the  particular 
pens  shown  in  the  drawings  annexed  to  the  specification  in  respect  of 
which  such  infringements  had  taken  place.  The  delivery  of  particulars 
in  these  cases  is  now  regulated  by  the  15  &  16  Vict.  c.  83,  the  41st  sec- 
tion of  which  provides,  that,  in  any  action  for  the  infringement  of  let- 
ters-patent, the  plaintiff  shall  deliver  with  his  declaration  particulars  of 
the  breaches  complained  of  in  the  action,  &c,  and  at  the  trial  of  such 
action,  &c,  no  evidence  shall  be  allowed  to  be  given  in  support  of  any 
alleged  infringement,  &c,  which  shall  not  be  contained  in  the  particu- 
lars delivered.  It  must  be  assumed  that  the  legislature  intended  that 
the  particulars  should  give  some  information  which  the  declaration  does 
not  convey.  The  defendant's  affidavit  States  that  the  several  r*q9n 
processes  mentioned  in  the  specification  are  entirely  different  from  *- 
each  other,  and  different  from  that  used  by  the  defendant.  [Jervis,  C. 
J. — The  question  will  be  whether  the  defendant's  process  falls  within 
what  is  called  a  chemical  equivalent.]  The  43d  section,  which  enacts, 
that,  in  taxing  the  costs  in  any  action  for  infringing  letters-patent,  re- 
gard shall  be  had  to  the  particulars  delivered  in  such  action,  and  the 
plaintiff  and  defendant  respectively  shall  not  be  allowed  any  costs  in 
respect  of  any  particulars  unless  certified  by  the  judge  before  whom 
the  trial  was  had  to  have  been  proved  by  such  plaintiff  or  defendant 
respectively,  without  regard  to  the  general  costs  of  the  cause, — throws 
some  light  upon  the  intention  of  the  legislature  in  framing  the  41st 
section ;  for,  if  this  general  form  of  particular  is  allowed,  the  plaintiff 
would  not  be  brought  within  the  operation  of  s.  43.  [Maule,  J. — 
Would  you  be  satisfied  if  the  plaintiff  says  that  your  "  collodion  pro- 
cess" amounts  in  substance  to  an  infringement  of  his  process  ?]  That, 
it  is  submitted,  would  not  be  sufficiently  precise.  The  specification  de- 
scribes two  modes  of  producing  pictures,  by  totally  different  processes. 
[Jervis,  C.  J. — If  the  two  processes  described  in  the  specification  are 
wholly  distinct  froih  each  other,  and  the  defendant's  process  may  be  an 
infringement  of  the  one,  and  not  of  the  other,  he  ought  to  have  better 
particulars.  But,  if  the  whole  is  substantially  one  process,  he  is  not 
entitled  to  them.]  The  defendant  surely  is  entitled  to  be  informed  as 
to  which  particular  process  he  has  infringed.  [Jervis,  C.  J. — We  must 
not  make  the  particulars  more  complicated  than  a  specification.]  The 
particulars  originally  delivered  stated  an  infringement  by  making  and 
selling  pictures  and  portraits  according  to  the  plaintiff's  invention, 
within  certain  dates.  The  amended  particulars  give  one  instance  only. 
The  plaintiff  must  know  what  he  intends  to  prove. 

♦Jervis,  C.  J. — I  am  of  opinion  that  the  defendant  is  not  r*qoi 
entitled  to  any  further  or  better  particulars  in  this  case.    Under  ** 
a  plea  of  want  of  novelty,  the  court  requires  the  particulars  of  objec- 
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tions  to  condescend  upon  particular  instances.  But  that  is  very  differ- 
ent from  this  case ;  the  matter  there  is  not  in  the  knowledge  of  the 
patentee.  But  the  defendant  must  know  whether  and  in  what  respects 
he  has  been  guilty  of  an  infringement. 

Mauls,  J. — I  agree  with  my  Lord  Chief  Justice  in  thinking  that 
there  should  be  no  rule  in  this  case.  It  is  said  that  the  plaintiff  knows 
what  he  intends  to  prove.  He  may  intend  to  call  the  defendant  as  a 
witness  :  but  he  cannot  go  to  the  defendent  before  bringing  the  action, 
and  examine  him  as  to  the  particular  instances  of  infringement  of  which 
he  has  been  guilty.  I  think  the  particulars  already  furnished  are  all 
that  the  plaintiff  can  reasonably  be  called  upon  to  give. 

The  rest  of  the  court  concurring,  Rule  refused. 


SMITH  and  Another  v.  HUMBLE.     Nov.  20. 

A.  demised  land  to  B.  upon  a  building  lease,  at  the  yearly  rent  of  60/.,  clear  of  all  rates,  assess- 
ments, Ac,  the  sewers-rate,  land-tax,  and  landlord's  property  or  income-tax  only  excepted, 
with  the  usual  covenants  for  the  payment  of  rent,  Ao.  B.  having  by  building  on  tbe  land 
increased  its  rateable  value  to  3002.  per  annum ; — Held,  that  he  was  only  entitled  to  deduct 
the  sewers-rate  and  land-tax  upon  the  original  rent,  and  not  in  respect  of  the  improved  value. 

The  declaration  stated,  that,  by  indenture  dated  the  7th  of  January, 
1846,  made  between  Robert  Strong,  of  the  first  part,  Thomas  Rider  the 
younger,  of  the  second  part,  and  the  defendant,  of  the  third  part,  the 
said  Robert  Strong  demised  to  the  defendant  certain  buildings,  land, 
and  premises  at  Southwark,  in  the  county  of  Surrey,  except  as  therein 
^ooo-i  excepted,  to  hold  the  same  *from  the  24th  of  June  then  last  past 
■*  for  seventy-nine  years  then  next  ensuing ;  yielding  and  paying 
therefore  yearly  during  the  said  term  to  the  said  Robert  Strong,  his 
heirs  and  assigns,  the  clear  yearly  rent  of  60?.,  &c,  clear  of  all  parlia- 
mentary, parochial,  and  other  rates,  assessments,  and  deductions  what- 
soever (the  sewers-rate,  land-tax,  and  landlord's  property  or  income-tax, 
only  excepted), — the  first  of  such  quarterly  payments  to  be  made  on  the 
25th  of  March  then  next :  And  the  defendant  did  thereby  covenant 
with  and  to  the  said  Robert  Strong,  his  heirs  and  assigns,  that  he,  the 
defendant,  his  executors,  &c,  should  and  would,  from  time  to  time,  and 
at  all  times,  during  the  said  term,  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  Robert  Strong,  his  heirs  and  assigns,  the  rent  there- 
by reserved,  at  the  times  and  in  the  manner  thereinbefore  appointed  for 
the  payment  thereof,  without  any  deduction  or  abatement  whatsoever 
(except  on  account  of  the  sewers-rate,  land-tax,  and  landlord's  property 
or  income-tax),  according  to  the  true  intent  and  meaning  of  the  said 
indenture ;  and  also  should  and  would  well  and  truly  pay,  satisfy,  and 
discharge  all  parliamentary,  parochial,  and  all  other  taxes,  rates,  duties, 
and  assessments  whatsoever  then  or  during  the  said  term  to  be  charged, 
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assessed,  or  imposed  upon  the  said  demised  premises,  or  upon  the  land- 
lord or  tenant  in  respect  thereof  (except  as  before  excepted) :  Aver- 
ment, that,  at  the  time  of  the  making  of  the  said  demise,  the  said  Robert 
Strong  was  seised  of  the  said  demised  premises  in  his  demesne  as  of 
fee,  and  continued  so  seised,  subject  to  the  said  demise,  until  and  at  the 
time  of  making  the  indenture  next  mentioned ;  and  that,  after  the  said 
demise  was  so  made,  to  wit,  on  the  9th  of  January,  1847,  by  an  inden- 
ture then  made  by  and  between  the  said  Robert  Strong,  of  the  one  part, 
and  Ann  Stanton  Smart  of  the  other  part,  in  pursuance  and  by  virtue 
of  the  act  for  rendering  a  release  *as  effectual  for  the  convey-  r^qoo 
ance  of  freehold  estates  as  a  lease  and  release  by  the  same  par-  *• 
ties,  the  said  Robert  Strong  granted  and  released  the  reversion  of  and 
in  the  said  demised  premises  unto  the  said  Ann  Stanton  Smart,  her 
heirs  and  assigns,  to  have  and  to  hold  the  same  unto  the  said  Ann 
Stanton  Smart,  her  heirs  and  assigns,  to  the  use  of  the  said  Ann  Stan- 
ton Smart,  her  heirs  and  assigns,  for  ever :  that,  by  virtue  thereof,  the 
said  Ann  Stanton  Smart  became  seised  of  the  said  reversion  in  her  de- 
mesne as  of  fee,  and  continued  so  seised  until  and  at  the  time  of  mak- 
ing the  indenture  next  mentioned:  That,  afterwards,  to  wit,  on  the 
13th  of  January,  1850,  by  an  indenture  then  made  by  and  between  the 
said  Ann  Stanton  Smart,  of  the  first  part,  the  Rev.  Robert  Strong  and 
the  Rev.  C.  D.  Strong,  of  the  second  part,  and  the  plaintiffs,  of  the 
third  part,  the  said  Ann  Stanton  Smart  granted  and  conveyed  the  said 
reversion  of  and  in  the  said  demised  premises  unto  the  plaintiffs,  their 
heirs  and  assigns,  to  have  and  to  hold  the  same  unto  the  plaintiffs,  their 
heirs  and  assigns,  to  the  use  of  the  plaintiffs,  their  heirs  and  assigns, 
for  ever :  That,  by  virtue  thereof,  the  plaintiffs  became  and  were,  and 
still  continued,  seised  of  the  said  reversion  in  their  demesne  as  of  fee, 
expectant  on  the  said  lease :  That,  after  the  plaintiffs  became  so  seised, 
on  the  25th  of  March,  1854,  the  sum  of  302.  of  the  rent  aforesaid,  for 
six  months  of  the  said  term,  which  was  yet  unexpired,  became  and  was 
due  to  the  plaintiffs  from  the  defendant  under  the  first-mentioned  in- 
denture ;  and  that  the  defendant  had  not  paid  the  same,  or  any  part 
thereof,  and  had  broken  his  said  covenant  therein:  and  plaintiffs 
claimed  50Z. 

Pleas, — first,  as  to  132.  10a.,  part  of  the  money  claimed,  that  the 
said  indenture  of  lease  was  and  is  duly  sealed  and  delivered  by  the 
said  Robert  Strong  as  his  deed,  and,  so  far  as  regards  the  right  of  the 
defendant  to  deduct  from  the  said  rent  money  paid  by  him  for  land-tax 
and  *sewers-rates,  is  as  follows,  that  is  to  say,  &c.  [describing  the  .^004 
parties  and  the  parcels,  &c,  and  reciting  that  the  lease  was  granted  L 
"in  consideration  of  the  expense  incurred  in  erecting  the  warehouses  and 
buildings  thereinafter  demised,  and  in  consideration  of  the  rents  and  co- 
venants thereinafter  reserved  and  contained  on  the  part  of  the  lessee,'* 
and  proceeding  as  follows], — yielding  and  paying  therefore,  yearly 
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and  every  year,  daring  the  said  term,  unto  the  said  Robert  Strong,  his 
heirs  and  assigns,  the  clear  yearly  rent  of  602.,  by  equal  quarterly  pay- 
ments, on,  &c,  in  every  year,  clear  of  all  parliamentary,  parochial,  and 
other  taxes,  assessments,  and  deductions  whatsoever  (the  sewers-rate, 
land-tax,  and  landlord's  property  or  income-tax,  only  excepted) :  Cove- 
nant for  payment  of  the  reserved  rent,  without  abatement  except,  &c. 
Averment,  that,  in  the  'said  lease  were  also  contained  covenants  by  the 
defendant  to  repair  the  demised  hereditaments;  and  that  the  said 
lease  contained  nothing  further  relevant  to  the  right  of  the  defendant 
to  deduct  from  the  said  rent  money  paid  for  land-tax  or  sewers-r&tes : 
that  the  defendant  built  the  said  demised  buildings  before  the  execution 
of  the  said  lease,  at  his  own  expense :  that,  when  the  said  heredita- 
ments were  demised  to  the  defendant,  the  same  were,  and  thenceforth 
hitherto  had  been,  of  the  same  annual  value,  and  were  and  had  been  in 
the  same  state  and  condition,  and  liable  to  be  assessed  to  and  charged 
with  land-tax  and  sewers-rates  upon  such  same  annual  value :  that  the 
said  Robert  Strong,  before  and  at  the  execution  of  the  said  lease,  well 
knew  the  state  and  condition,  and  the  annual  value,  of  the  said  demised 
Hereditaments,  and  that  the  land-tax  and  sewers-rates  were  chargeable 
as  a  poundage  rate  on  the  amount  of  the  annual  value  of  the  said  de- 
mised hereditaments:  that,  after  the  grant  of  the  reversion  to  the 
plaintiffs,  as  in  the  declaration  mentioned,  a  certain  sum  of  money,  to 
#q9c-i  wit,  152.,  being  one  shilling  in  the  pound  *upon  the  amount  of  the 
-J  said  annual  value  of  the  hereditaments  demised  by  the  said  in- 
denture of  lease  in  the  declaration  mentioned,  had  been  and  was  duly 
assessed  and  charged  on  the  said  hereditaments  for  the  land-tax  upon 
and  in  respect  of  the  said  hereditaments,  for  and  in  respect  of  one  year 
next  preceding,  and  ending  on  the  25th  of  March,  1854:  that  the  de- 
fendant, being  during  that  year,  and  thenceforth  hitherto,  the  occupier 
of  the  said  demised  premises,  was  forced  to  pay,  and  did  before  this 
suit  pay,  to  Her  Majesty,  the  Queen,  the  said  sum  of  152.  for  and  on 
account  of  the  said  tax,  and  that  all  matters  and  things  by  law  required 
to  be  done  or  observed,  or  to  occur,  to  entitle  Her  said  Majesty  to  de- 
mand and  have  the  said  sum  of  152.  of  and  from  the  defendant,  were 
done  and  observed,  and  did  occur,  before  such  payment :  that  the  Bum 
of  132.  10a.  in  the  introductory  part  of  that  plea  mentioned,  was  and 
is  part  of  the  said  sum  of  152.  remaining  unpaid  to  the  defendant :  and 
that  the  plaintiffs  during  all  the  year  immediately  preceding,  and  ending 
on  the  25th  of  March,  1854,  were  seised  as  in  the  declaration  men- 
tioned. 

Secondly, — As  to  62.,  other  part  of  the  money  claimed,  that,  after 
the  grant  of  the  said  reversion  to  the  plaintiffs,  the  Metropolitan  Com- 
missioners of  Sewers,  within  whose  jurisdiction  and  commission  the  said 
demised  hereditaments  were  and  are  situate,  duly  made  a  district  sewers- 
rate  of  6d.  for  every  pound  of  annual  value  of  property  rateable  on  the 
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sewerage  district  within  which  the  said  demised  hereditaments  were  and 
are  situate,  for  a  certain  period  of  time,  to  wit,  one  ye.ar  next  imme- 
diately preceding,  and  ending  on  the  22d  of  February,  1854 ;  and  the 
defendant,  daring  all  that  year,  was,  and  thenceforth  hitherto  had  been, 
the  occupier  of  the  said  demised  hereditaments,  and  was  forced  and 
obliged  to  pay,  and  did  before  this  suit  pay,  to  the  said  commissioners, 
on  account  of  the  said  *sewers-rate,  the  sum  of  7/.  10*.,  being  r^qofi 
the  amount  of  the  said  sewers-rate  charged  upon  the  said  demised  ** 
hereditaments  in  respect  of  3002.,  the  amount  of  the  annual  value 
thereof:  that  all  matters  and  things  by  law  required  to  be  done  or 
observed,  or  to  occur,  to  make  such  payment  by  the  defendant  on  account 
of  such  sewers-rate  obligatory  on  him,  were  done  and  observed,  and  did 
occur,  before  such  payment :  that  the  plaintiffs  were  seised  as  in  the 
declaration  mentioned  during  all  the  said  year  for  which  the  said  sewers- 
rate  was  imposed,  and  thenceforth  hitherto :  that  one  of  the  quarterly 
payments  of  the  rent  in  the  declaration  claimed,  accrued  due  during 
the  year  for  which  the  said  sewers-rate  was  made,  and  in  respect  of  a 
quarter  of  a  year  wholly  comprised  within  such  year  for  which  the  said 
sewers-rate  was  made :  and  that  so  much  of  the  first  plea  was  true  as 
preceded  the  statement  therein  contained,  to  the  effect  that  the  sum  of 
152.  was  assessed  upon  the  said  hereditaments  for  land-tax  for  the  year 
ending  on  the  25th  of  March,  1854. 

The  plaintiffs  demurred  to  these  two  pleas ;  the  grounds  stated  in  the 
margin  being, — "  that  the  defendant  was  only  entitled  to  deduct  land- 
tax  and  sewers-rate  on  the  amount  of  rent  reserved  by  the  lease  to  him, 
and  not  on  the  annual  value  of  the  demised  premises/' 

The  defendant  joined  in  demurrer. 

J.  Brown,  in  support  of  the  demurrer. — It  appears  from  the  record 
that  the  premises  in  respect  of  which  the  taxes  in  question  are  imposed, 
are  of  the  yearly  value  of  3002.,  but  leased  to  the  defendant  at  the 
yearly  rent  of  602.  The  defendant  claims  to  be  entitled  to  deduct  land- 
tax  and  sewers-rate  upon  the  whole  annual  value.  The  question,  so  far 
as  regards  land-tax,  turns  upon  the  statute  38  G.  3,  c.  5,  which  enacts 
"that  the  several  and  respective  tenant  or  tenants  of  all  houses, 
*lands,  tenements,  or  hereditaments  which  should  be  rated  by  c+oyr 
virtue  of  that  act,  were  thereby  required  and  authorized  to  pay  L 
such  sum  or  sums  of  money  as  should  be  rated  upon  such  houses,  lands, 
tenements,  or  hereditaments,  and  to  deduct  out  of  the  rent  so  much  of 
the  said  rate  as  in  respect  of  the  said  rents  of  any  such  houses,  lands, 
tenements,  and  hereditaments,  the  landlord  should  and  ought  to  pay 
and  bear ;  and  the  landlords,  both  mediate  and  immediate,  according  to 
their  respective  interests,  were  thereby  required  to  allow  such  deduc- 
tions and  payments,  upon  the  receipt  of  the  residue  of  the  rent."  That 
statute  authorizes  the  tenant  to  deduct  from  the  current  year's  rent  so 
much  of  the  tax  as  the  landlord  ought  to  bear :  Andrew  v.  Hancock,  3 
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J.  B.  Moore,  278  (E.  C.  L.  R.  vol.  4),  1  Brod.  &  B.  37  (E.  C.  L.  R.  vol.  5). 
In  Yaw  v.  Leman,  1  Wils.  21,  2  Stra.  1191,  it  was  held  that  a  landlord 
who  covenants  to  pay  land-tax,  shall  only  pay  according  to  the  rent 
he  receives,  and  not  according  to  the  rent  the  premises  are  taxed  at. 
So,  in  Hyde  v.  Hill,  it  was  held,  that,  under  a  covenant  in  a  building- 
lease  by  the  tenant  to  pay  all  the  taxes  except  the  land-tax,  the  land- 
lord is  only  to  pay  the  old  land-tax,  and  not  the  additional  land-tax 
occasioned  by  the  improvement  of  the  estate.  Lord  Eenyon  there  said : 
«  The  legislature  did  not  mean  that  the  whole  of  the  land-tax  in  respect 
of  all  the  rent  should  be  borne  by  the  original  landlord,  but  each  was 
to  make  that  allowance  in  proportion  to  the  rent  which  came  to  him. 
On  the  words  of  the  statute,  therefore,  it  is  impossible  to  form  a  doubt. 
And  this  question  does  not  now  arise  for  the  first  time ;  for,  in  Yaw 
v.  Leman,  this  precise  question  was  determined."  And  Buller,  J., 
added :  "  There  was  also  a  case  in  this  court  in  the  year  1765, — Barn- 
factor  v.  Lee,  E.  26  6.  3,  B.  R., — where  A.,  having  granted  a  building- 
lease  to  B.  at  the  yearly  rent  of  7Z.,  which  estate  B.  improved,  and 
jooo-i  afterwards  underlet  for  542.  per  annum,  was  held  only  *liable  to 
J  pay  the  land-tax  in  proportion  to  the  old  rent."  The  like  was 
ruled  by  Abbott,  C.  J.,  in  Whitfield  v.  Brandwood,  2  Stark.  N.  P.  C. 
440  (E.  C.  L.  R.  vol.  3).  Watson  v.  Home,  7  B.  &  C.  285  (E.  C.  L.  R. 
vol.  14),  1 M.  &  R.  191  (E.  C.  L.  R.  vol.  17),  is  a  still  stronger  case.  There, 
the  lessor  demised  for  a  term  of  years  a  piece  of  ground  at  a  fixed  annual 
rent :  the  tenant  covenanted  not  to  build  on  the  land  without  the  license 
of  the  lessor :  the  lessor  covenanted  to  pay  all  taxes  already  charged 
or  to  be  charged  upon  or  in  respect  of  the  demised  piece  of  ground, 
during  the  continuance  of  the  term.  At  the  time  when  the  lease  was 
executed,  the  lessor  gave  a  license  to  the  lessee  to  build  on  the  land 
demised.  The  lessee  did  build,  and  thereby  increased  the  annual  value 
of  the  premises :  and  it  was  held,  that  the  landlord  was  liable  upon  his 
covenant  to  pay  the  taxes  in  proportion  to  the  rent  reserved,  and  not  to  the 
improved  value.  Bayley,  J.,  there  said :  "  The  annual  rent  reserved,  was 
79Z.  12s.  6d.  By  the  lease  the  parties  have  agreed  that  that  sum  should 
be  taken  as  the  annual  value  of  the  premises.  The  covenant,  in  terms, 
is,  to  pay  all  taxes  charged  or  to  be  charged  upon  the  demised  piece  or 
parcel  of  ground  during  the  continuance  of  the  term  :  but  that  covenant 
must  receive  a  reasonable  construction.  If  it  were  literally  construed, 
so  as  to  make  the  landlord  liable  for  all  taxes  charged  in  respect  of  the 
improved  value,  it  might  possibly  happen,  in  consequence  of  the  im- 
proved value  of  the  premises,  and  the  increased  rate  of  taxation,  that 
the  landlord  would  have  nothing  to  receive  for  the  use  of  his  land. 
Now,  that  could  not  have  been  the  intention  of  the  lessor.  As  soon  as 
the  lease  was  executed,  the  property  might  have  been  assessed  at  the 
annual  value  of  191.  12*.  6d. ;  and,  when  the  improvements  were  made, 
and  greater  rates  consequently  imposed,  the  increased  burden  ought  in 
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justice  to  fall  upon  that  person  who  enjoys  the  benefit  of  the  improve- 
ments. It  seems  to  me,  therefore;  that,  when  those  *improve-  r^qoQ 
ments  were  made,  and  the  premises  assessed  in  respect  of  their  *- 
improved  value,  the  tenant  was  entitled  to  deduct  from  the  rent,  not 
the  whole  taxes  charged,  but  that  proportion  of  the  taxes  which  would 
have  been  payable  in  respect  of  the  original  value  of  the  premises." 
The  lease  in  question  was  granted  in  1846,  which  was  long  after  all 
these  cases  were  decided:  and  the  parties  must  be  assumed  to  be 
cognisant  of,  and  to  have  contracted  with  reference  to,  the  existing 
state  of  the  law.  [Jervis,  C.  J. — Are  there  any  authorities  the  other 
way  ?]    None. 

The  sewers-rate  is  in  no  degree  distinguishable  from  the  land-tax  in 
this  respect :  see  11  k  12  Vict.  c.  112,  ss.  76,  77,  78,  79. 

Montague  Smith,  contra. — The  defendant  is  entitled  to  deduct  the 
land-tax  and  sewers-rate  upon  the  premises  demised  as  they  stood  at  the 
date  of  the  lease.  The  present  case  is  distinguishable  from  all  those 
cited,  in  this,  that  the  premises  here  were  of  their  present  value  at  the 
time  the  lease  was  granted.  [Jervis,  C.  J. — The  tenant  builds  on  the 
land,  and,  in  consideration  of  his  outlay,  he  gets  for  602.  a  year  pre- 
mises worth  3002.  a  year.]  In  all  the  cases  relied  on,  the  improve- 
ments were  made  subsequently  to  the  grant  of  the  lease.  Such  was 
the  cade  in  Yea  v.  Leman,  as  appears  from  the  report  in  Strange,  in 
Hyde  v.  Hill,  in  Whitfield  v.  Brandwood,  and  in  Watson  v.  Home.  In 
Ward  v.  Const,  10  B.  k  C.  639  (E.  C.  L.  R.  vol.  21),  5  M.  k  R.  409,  it 
was  held,  that,  where  the  owner  of  a  house,  in  consideration  of  a  pre- 
mium, demised  it  at  one-third  of  its  annual  value,  and  afterwards 
redeemed  the  land-tax,  he  was  entitled  to  receive  from  the  tenant  an 
annual  payment  equal  to  two-thirds  of  the  land-tax  so  redeemed.  Parke, 
J.,  there  observes  that  Lord  Tenterden  had  since  inclined  to  a  different 
opinion  from  that  which  he  had  expressed  in  Whitfield  t>.  Brandwood. 
*[Jervis,  C.  J. — This  is  substantially  a  case  of  improved  value.  i-*qoq 
Maule,  J. — The  clause  in  question  is  merely  explanatory  of  "  all  ** 
deductions :"  it  does  not  amount  to  an  agreement  on  the  part  of  the 
landlord  to  pay  anything  which  he  was  not  otherwise  bound  to  pay.] 

The  sewers-rate  stands  upon  a  somewhat  different  footing.  The  79th 
section  of  the  11  k  12  Vict.  c.  112,  enacts,  "  that,  as  between  landlord 
and  tenant,  every  tenant,  whether  his  tenancy  shall  have  commenced 
before  or  after  the  passing  of  this  act,  and  who  if  this  act  had  not  been 
passed,  would  have  been  entitled  to  deduct  against  or  to  be  repaid  by 
his  landlord  any  sum  paid  by  such  tenant  on  account  of  the  sewers-rate, 
6hall  in  like  manner  be  entitled  to  deduct  against  or  to  be  repaid  by 
his  landlord  any  sum  which  shall  be  paid  by  him  on  account  of  a  district 
sewers-rate  under  this  act."  [Maule,  J. — The  sewers-rate  is  not  a 
regular  annual  tax.  It  is  a  charge  in  respect  of  the  improvement  of 
the  fee-simple  of  the  land.] 
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Brown>  in  reply.— It  is  doubtful,  on  the  11  &  12  Vict.  c.  112,  whether 
the  sewers-rate  is  a  landlord's  tax  at  all.(a)  At  all  events,  the  construc- 
tion of  the  covenant  contended  for  on  the  other  side  is  unreasonable : 
and  the  authorities  cited  will  abundantly  justify  the  court  in  holding 
that  the  plaintiff's  construction  is  the  true  one. 

Jbrvis,  C.  J. — The  authorities  relied  on  by  the  plaintiff  are  not 
distinguishable:  and  it  is  better  to  adhere  to  decisions.  Watson  v. 
Home  is  expressly  in  point  as  to  both  charges.  I  think  the  plaintiff  is 
entitled  to  judgment. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 

(a)  See  Palmer  v.  Earith,  14  M.  A  W.  428.f 


^o-n  *PRITCHARD  v.  The  Official  Manager  of  THE  LONDON  and 
J      BIRMINGHAM    EXTENSION,   NORTHAMPTON,   DA- 
VENTRY,  LEAMINGTON,  and  WARWICK  RAILWAY  COM- 
PANY,— In  re  WEISS.     Nov.  24. 

The  66th  section  of  the  7  A  8  Vict  c.  110,  enables  a  creditor  to  enforce  a  judgment  obtained 
against  a  joint-stock  company  completely  registered,  by  execution  against  shareholders. 

The  50th  section  of  the  winding-up  act,  11  A  12  Vict  o.  45,  provides,  that,  after  the  appointment 
of  an  official  manager  under  that  act,  all  actions  brought  against  the  company  or  any  person 
duly  authorized  to  be  tued  at  nominal  plaintiff  on  behalf  of  the  company,  shall  be  brought 
against  the  official  manager. 

And  the  12  &  13  Vict.  c.  108,  s.  1,  extends  the  provisions  of  the  last-mentioned  act  to  all  partner- 
ships consisting  of  more  than  seven  members : — 

Held,  that  a  judgment  obtained  against  the  official  manager  can  only  be  enforced  against  a 
shareholder,  where  the  action  is  one  which  could  be  brought  against  the  company  as  a  com- 
pany, or  against  some  person  authorized  to  be  sued  on  their  behalf;  and,  consequently,  that 
the  provisions  of  the  winding-up  acts  do  not  apply  to  the  case  of  an  action  against  a  non- 
registered  company. 

The  London  and  Birmingham  Extension,  Northampton,  Daventry, 
Leamington,  and  Warwick  Railway  Company  was  formed  and  provi- 
sionally registered  under  the  7  &  8  Vict.  c.  110,  in  the  year  1846.  No 
act  of  parliament  or  charter  was  ever  obtained,  nor  was  any  deed  of 
settlement  ever  executed.  In  1849,  the  scheme  was  abandoned,  and  on 
the  26th  of  May  in  that  year  an.  order  was  obtained  for  winding  up  the 
affairs  of  the  company,  under  the  statutes  11  &  12  Vict.  c.  45,  and  12 
&  13  Vict.  c.  108,  and  an  official  manager  was  appointed.  The  plain- 
tiff made  a  claim  in  the  master's  office  as  a  creditor  of  the  company. 
His  claim  not  being  allowed,  he  appealed  to  Vice-Chancellor  Knight 
Bruce,  who  decided  that  his  claim  was  to  be  allowed  as  a  debt,  and  an 
action  was  brought  against  the  official  manager,  by  direction  of  the  mas- 
ter, to  ascertain  the  amount.  The  matter  being  referred  to  an  arbitra- 
tor, an  award  was  ultimately  made  in  the  plaintiffs  favour  for  35382., 
•    ~*  tty  which  judgment  was  signed  on  the  24th  of  January  last,  against  the 

^  >*.$!; — 
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defendant  as  official  manager  of  the  company.     Upon  this  judgment  a 
fi.  fa.  was  duly  issued,  and  returned  nulla  bona. 

*Byle8,  Serjt.,  on  a  former  day  in  this  term,  upon  an  affidavit  r+oon 
stating,  amongst  other  things,  that  the  company  had  no  property  *- 
or  effects,  obtained  a  rule,  under  the  7  &  8  Vict.  c.  110,  ss.  66,  68,  call- 
ing upon  F.  F.  Weiss,  a  shareholder  and  contributory  of  the  company, 
to  show  cause  why  execution  should  not  issue  against  him  upon  the 
judgment  so  obtained  against  the  company. 

Channelly  Serjt.,  and  Lush,  now  showed  cause. — This  rule  is  moved 
under  the  statutes  7  &  8  Vict.  c.  110,  and  11  &  12  Vict.  c.  45.  There 
are  two  answers, — first,  that  the  application  is  not  warranted  by  either 
of  those  statutes, — secondly,  that,  if  it  were,  the  case  is  not  one  in 
which  the  court  would  interfere,  inasmuch  as  the  company  have  been 
by  the  conduct  of  the  plaintiff  himself  prevented  from  obtaining  funds 
which  would  have  enabled  them  to  satisfy  the  judgment. 

The  66th  section  of  the  7  &  8  Vict.  c.  110,(a)  clearly  *does  r*qqo 
not  warrant  the  application ;  that  statute  not  applying  to  com-  L 
panies  which  are  not  completely  registered.  Then,  does  the  11  &  12 
Vict.  c.  45,  warrant  it  ?  That  will  depend  mainly  upon  the  50th  and 
57th  sections.  The  50th  section  provides,  that,  after  the  appointment 
of  an  official  manager  under  the  act,  all  actions  to  be  commenced  or 
instituted  by  any  person  against  such  company,  or  any  person  duly 
authorized  to  be  sued  as  the  nominal  defendant  on  behalf  of  the  same, 
shall  be  instituted  against  the  official  manager.  And  s.  57  enacts  "  that 
all  judgments  which  shall  be  entered  up  in  any  action  at  law  against 
the  official  manager  of  any  such  company,  shall  have  the  like  effect  and 
operation  upon  and  against  the  property  of  such  company,  and  upon 
and  against  the  persons  and  property  of  the  contributories  thereof,  and 
shall  be  enforced  in  like  manner  as  if  such  judgments  had  been  entered 
up  against  such  company,  or  against  any  person  duly  authorized  to  be 
sued  on  behalf  of  the  same."     The  judgment  here,  it  is  true,  is  a  judg- 

(a)  Which  enacts  "  that  every  judgment  and  every  decree  or  order  which  shall  be  at  any  time 
after  the  pausing  of  this  aot  obtained  against  any  company  completely  regutered  under  this  act, 
except  companies  incorporated  by  act  of  parliament  or  charter,  or  companies  the  liability  of  the 
members  of  which  is  restricted  by  virtue  of  any  letters-patent,  in  any  action,  suit,  or  other  pro- 
ceeding  prosecuted  by  or  against  such  company  in  any  court  of  law  or  equity,  shall  and  may 
take  effect  and  be  enforced,  and  ezooution  thereon  be  issued,  not  only  against  tbe  property  and 
effects  of  such  company,  but  also,  if  due  diligence  shall  have  been  used  to  obtain  satisfaction  of 
such  judgment,  decree,  or  order,  by  execution  against  the  property  and  effects  of  such  company, 
then  against  the  person,  property,  and  effeots  of  any  shareholder  for  the  time  being,  or  any  for- 
mer shareholder  of  such  company,  in  his  natural  or  individual  capacity,  until  such  judgment, 
decree,  or  order,  shall  be  fully  satisfied;  provided,  in  the  case  of  execution  against  any  former 
shareholder,  that  such  former  shareholder  was  a  shareholder  of  such  company  at  the  time  when 
the  contract  or  engagement  for  which  such  judgment,  decree,  or  order  may  have  been  obtained 
was  entered  into,  or  beoame  a  shareholder  during  the  time  suoh  contract  or  engagement  was 
unexecuted  or  unsatisfied,  or  was  a  shareholder  at  the  time  of  the  judgment,  decree,  or  order 
being  obtained;  provided  also,  that,  in  no  case  shall  execution  be  issued  on  suoh  judgment, 
decree,  or  order,  against  the  person,  property,  or  effects  of  any  such  former  shareholder  of  such 
company,  after  the  expiration  of  three  years  next  after  the  person  sought  to  be  oharged  shall 
have  ceased  to  be  a  shareholder  of  such  company." 
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mont  against  one  who  is  described  as  the  official  manager  of  this  com- 
pany. But  the  57th  section  has  relation  only  to  such  actions  as  may 
be  brought  against  the  company  as  a  company ;  and  the  other  provisions 
of  the  act  show  that  the  company  cannot  be  sued  as  such  until  com- 
pletely registered.  [Maule,  J. — The  winding-up  act  meant  that  the 
official  manager  should  act,  but  not  that  the  official  manager  should  be 
sued  where  the  company  has  no  capacity  of  being  sued.  One  can  very 
well  understand  why  it  should  be  so.  It  is  not  necessary  that  a  company 
*3*U1  *8^ou^  be  complete,  for  the  purpose  of  winding  it  up.  Jervis,  C. 
-■  J. — Should  you  not  have  objected  to  the  judgment  ?]  Mr.  Weiss  is 
no  party  to  the  judgment.  The  object  of  the  statute  was,  merely  to 
put  the  official  manager  in  the  place  of  the  body  corporate.  This  is 
shown  by  the  62d  section.  The  12  &  13  Vict.  c.  108,  s.  1,  merely  ex- 
tends the  winding-up  machinery,  but  does  not  affect  the  rights  of  the 
parties.  [Maule,  J. — That  statute  does  not  affect  to  vary  the  rights 
of  parties,  but  only  to  provide  for  the  mode  of  enforcing  them.  It 
would  be  a  monstrous  thing  for  an  act  of  parliament  to  alter  parties' 
rights :  but  modes  of  procedure  are  constantly  being  altered  by  the 
legislature.] 

Byles,  Serjt.,  and  Ball,  in  support  of  the  rule. — The  remedy  given 
by  the  7  &  and  8  Vict.  c.  110,  s.  66,  is  extended  by  the  winding-up  acts 
to  companies  that  are  only  provisionally  registered.  It  had  been  held 
by  Vice-Chancellor  Knight  Bruce,  with  reference  to  the  11  &  12  Vict, 
c.  45,  that  its  provisions  ought  not  to  be  put  in  force,  except  with  regard 
to  companies  clearly  and  plainly  coming  within  their  meaning, — Ex 
parte  Burge,  In  re  Heme  Bay  Pier  Company,  1  De  G.  &  S.  588 ;  Ex 
parte  Spackman,  In  re  The  Agriculturist  Cattle  Insurance  Company,  1 
De  G.  &  S.  599 ;  Ex  parte  Barber,  In  re  The  London  and  Manchester 
Direct  Independent  Railway  Company,  13  Jurist,  82;  and  accordingly 
his  honour  excluded  provisionally  registered  companies  from  the  opera- 
tion of  the  act.  But  the  Lord  Chancellor,  on  appeal,  in  the  last-men- 
tioned case, — Ex  parte  Barber,  In  re  The  London  and  Manchester 
Direct  Independent  Railway  Company,  1  M'N.  &  G.  176,  1  H.  &  Tw. 
238, — held  that  railway  companies  were  commercial  companies,  and,  as 
such,  were  within  the  provisions  of  the  act.  All  doubt,  however,  is 
removed  by  the  second  winding-up  act,  12  &  13  Vict.  c.  108,  s.  1,  which 
*oor:i  enacts,  "that,  notwithstanding  *anything  in  the  11  &  12  Vict. 
^  c.  45  contained,  importing  a  more  limited  application  thereof, 
the  same  shall  apply  to  all  partnerships,  associations,  and  companies 
whereof  the  partners  or  associates  are  not  less  than  seven  in  number, 
whether  incorporated  or  unincorporated,  and  whether  formed  or  subsist- 
ing before  or  after  the  passing  of  the  said  act,  or  this  act,  other  than 
and  except  railway  companies  incorporated  by  act  of  parliament,  to 
which  companies  such  act  shall  not  apply."  It  is  plain,  therefore,  that 
the  plaintiff  is  now  at  least  entitled  to  execution  under  the  57th  section 
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of  the  11  &  12  Vict.  c.  45.  The  plaintiff  has  obtained  a  judgment 
against  this  company.  [Maule,  J. — The  57th  section  only  applies  to 
cases  in  which  the  company  could  be  sued  as  a  company.]  When  the  12 
k  13  Vict.  c.  108  passed,  every  company,  whatever  its  constitution,  had 
a  person  authorized  to  sue  and  be  sued  on  its  behalf,  viz.  the  official 
manager,  when  appointed.  In  M'Kenzie  v.  The  Sligo  and  Shannon 
Railway  Company,  24  Law  Journ.,  N.  S.,  Q.  B.  17,  Lord  Campbell 
says, — « I  cannot  think  that  the  winding-up  act  (11  &  12  Vict.  c.  45) 
at  all  interferes  with  the  right  of  a  creditor  to  make  his  judgment 
against  the  company  available  by  execution  against  a  shareholder,  where 
he  has  shown  satisfactorily  that  he  has  exhausted  all  reasonable  means 
of  enforcing  it  against  the  property  of  the  company."  [Channell,  Serjt. 
— That  was  a  case  within  the  7  &  8  Vict.  c.  110,  s.  66 :  the  company 
had  obtained  an  act  of  parliament.] 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged, 
without  entering  into  the  second  point  which  has  been  argued  before 
us.  There  is  no  doubt,  that,  since  the  passing  of  the  second  winding- 
up  act,  12  &  13  Vict.  c.  108,  the  provisions  of  the  former  winding-up 
act  of  11  &  12  Vict.  c.  45,  extend  and  are  applicable  to  companies  not 


completely  registered,  and  even  to  ^partnerships.    The  later  act, 
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however,  merely  extends  the  application,  but  does  not  enlarge 
the  provisions  of* the  earlier  one:  it  makes  those  provisions  apply,  so 
far  as  they  are  applicable,  to  unregistered  as  well  as  registered  compa- 
nies, where  there  are  words  fitted  for  that  purpose.  We  must,  there- 
fore, look  to  the  11  &  12  Vict.  c.  45  alone.  In  order  to  arrive  at  a 
correct  construction  of  the  57th  section, — which  provides  "that  all 
judgments  which  shall  be  entered  up  in  any  action  at  law  against  the 
official  manager  of  any  such  company,  shall  have  the  like  effect  and 
operation  upon  and  against  the  property  of  such  company,  and  upon 
and  against  the  persons  and  property  of  the  con tribu tori es  thereof,  and 
shall  be  enforced  in  like  manner,  as  if  such  judgments  had  been  entered 
up  against  such  company,  or  against  any  person  duly  authorized  to  be 
sued  on  behalf  of  the  same," — it  is  necessary  to  look  at  the  50th  section, 
which  enacts,  that,  after  the  appointment  of  an  official  manager  under 
the  act,  all  actions  to  be  commenced  or  instituted  by  any  persons  against 
such  company  or  any  person  duly  authorized  to  be  sued  as  the  nominal 
defendant  on  behalf  of  the  same,  shall  be  instituted  against  the  official 
manager,  and  see  what  actions  can  be  brought  against  the  official 
manager.  They  are  only  actions  which  may  be  brought  against  the 
company  by  name,  or  in  which  the  company  can  be  sued  in  the  name 
of  a  public  officer  authorized  to  be  sued  as  the  nominal  defendant.  It 
was  not  intended  by  the  50th  section  to  enable  a  plaintiff  to  sue  the 
official  manager  where  before  the  act  he  could  only  have  sued  individual 
members  of  the  company  who  had  incurred  personal  liability ;  but  only 
where  the  whole  company  might  be  represented  in  a  suit.    It  is  not,  as 
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my  Brother  Maule  observed  in  the  coarse  of  the  argument,  an  unusual 
thing  for  the  legislature  to  interfere  with  or  modify  remedies,  but  they 
do  not  usually  interfere  with  the  rights  of  parties.  The  contributory 
*ooft-|  sought  to  be  affected  *by  this  judgment,  has  a  right  to  say  that 

-■  this  was  not  an  action  which  could  be  brought  against  the  com- 
pany, nor  the  judgment  capable  of  being  enforced  in  the  manner  in 
which  it  might  have  been  enforced  if  the  action  had  been  brought  against 
the  company  or  against  some  officer  or  person  representing  them.  The 
obvious  meaning  of  the  57th  section,  is,  that,  where  you  can  sue  the 
company  by  their  own  name,  or  any  person  as  representing  them,  a 
judgment  against  the  official  manager  may  be  enforced  against  the  com- 
pany, and  against  the  contributories  thereof,  in  the  same  manner  as  if 
the  judgment  had  been  obtained  against  the  company.  For  these  rea- 
sons, I  think  this  is  not  a  case  within  the  act. 

Maule,  J. — This  is  an  application  to  enforce  against  Weiss,  a  con- 
tributory of  the  London  and  Birmingham  Extension,  Northampton, 
Daventry,  Leamington,  and  Warwick  Railway  Company,  a  judgment 
obtained  against  a  person  who  is  described  as  the  official  manager  of 
that  company.  Now,  the  only  law  that  authorizes  a  creditor  of  a  com- 
pany to  sue  the  official  manager,  is,  the  50th  section  of  the  11  &  12 
Vict.  c.  45.  That  section  provides,  that,  after  the  appointment  of  an 
official  manager  under  the  act,  all  actions  to  be  commenced  or  instituted 
by  any  persons  against  such  company,  or  any  person  duly  authorized  to 
be  sued  as  the  nominal  defendant  on  behalf  of  the  same,  shall  be  insti- 
tuted against  the  official  manager.  It  is  parcel  of  a  set  of  provisions 
for  winding  up  the  affairs  of  joint-stock  companies.  It  was  no  part  of 
the  policy  or  the  intention  of  the  legislature  to  affect  the  rights  of  the 
creditors  of  joint-stock  companies,  but  only  to  modify  and  regulate  the 
remedies  for  enforcing  those  rights,  for  general  convenience.  The 
legislature  were  cognisant  of  the  fact  that  there  were  three  ways  in 
*oqqi  which  joint-stock  ^companies  were  usually  sued, — first,  by  an 

J  action  against  them  in  their  corporate  name, — secondly,  by  an 
action  against  the  company  in  the  name  of  a  public  officer  authorized  to 
be  sued  for  them, — thirdly,  by  an  action,  where  the  company  was  not 
perfectly  formed,  in  which  it  was  sought  to  charge  some  individual 
member  or  members  who  had  so  dealt  with  the  plaintiff  as  to  render 
them  personally  responsible  to  him.  The  winding-up  act,  11  &  12  Vict, 
c.  45,  provides  for  those  three  cases, — for  the  two  former,  by  the  50th 
section,  which  enacts  that,  after  the  appointment  of  an  official  manager 
under  the  act,  all  actions  to  be  commenced  or  instituted  by  any  per- 
sons against  such  company,  or  any  person  duly  authorized  to  be  sued 
as  the  nominal  defendant  on  behalf  of  the  same,  shall  be  instituted 
against  the  official  manager.  Then  the  57th  section  provides  "  that  all 
judgments  which  shall  be  entered  up  in  any  action  at  law  against  the 
official  manager  of  any  such  company,  shall  have  the  like  effect  and 
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operation  upon  and  against  the  property  of  such  company,  and  upon 
and  against  the  persons  and  property  of  the  contributories  thereof,  and 
shall  be  enforced  in  like  manner,  as  if  such  judgment  had  been  entered 
up  against  such  company,  or  against  any  person  duly  authorized  to  be 
sued  on  behalf  of  the  same," — that  is  to  say,  that,  in  the  cases  provided 
for  by  s.  50,  the  remedies  of  the  plaintiff  upon  the  judgment  are  to  be 
unaffected  by  the  circumstance  of  the  official  manager  being  sued.  Then, 
s.  62  provides  for  the  cases  in  which  an  individual  or  several  members 
of  the  company  may  be  sued  in  respect  of  their  having  by  their  conduct 
made  themselves  contractors  with  the  plaintiff.  In  such  a  case  as  that, 
the  official  manager  is  not  substituted  for  the  defendants,  but  the  master 
in  Chancery  may  if  he  think  fit  order  him  to  defend  in  the  names  of 
the  parties  charged,  with  a  view  to  protect  the  interests  of  the  com- 
pany. The  existence  of  *that  section  shows  strongly  that  the  r*o«Q 
judgment  in  the  present  case  is  one  which  the  statute  does  not  *- 
authorize  the  plaintiff  to  obtain.  And  that  disposes  of  the  case.  I 
therefore  think  the  rule  which  seeks  to  charge  Mr.  Weiss,  must  be  dis- 
charged with  costs. 

Williams,  J. — I  am  of  the  same  opinion.  The  procedure  which*  we 
are  called  upon  by  this  rule  to  authorize,  is  the  creature  of  the  statute 
7  &  8  Vict.  c.  110.  I  concur  with  the  Lord  Chief  Justice  and  my 
Brother  Maule,  that  the  object  of  the  winding-up  act  was  merely  to 
substitute  the  official  manager  as  defendant  in  those  cases  where  before 
the  remedy  was  against  the  company  by  its  corporate  name  or  in  the 
name  of  one  authorized  to  sue  and  be  sued  for  them.  It  is  clear,  there- 
fore, that  the  present  application  has  no  foundation ;  and  the  rule  must 
be  discharged. 

Crowdbr,  J. — I  am  of  the  same  opinion.  The  66th  section  of  the  7 
&  8  Vict.  c.  110  distinctly  points  out  the  effect  of  a  judgment  as  against 
companies  which  are  completely  registered.  The  question  is,  whether 
the  50th  section  of  the  11  &  12  Vict.  c.  45  is  confined  to  actions  against 
companies  completely  registered,  or  is  to  be  extended  to  all  actions 
against  persons  as  members  of  joint-stock  companies,  whether  registered 
or  not.  When  we  look  at  the  language  of  the  50th  section,  I  think  it 
is  impossible  to  hold  it  to  be  applicable  in  the  extended  way  contended 
for  by  my  Brother  Byles.  It  provides,  that,  after  the  appointment  of 
an  official  manager  under  the  act,  all  actions  to  be  commenced  or  insti- 
tuted by  any  persons  against  such  company,  or  any  person  duly  author- 
ized to  be  sued  as  nominal  defendant  on  behalf  of  the  same,  shall  be 
instituted  against  the  official  manager.  It  appears  to  me  that  these 
words  "against  such  company,"  or  "any  person  duly  authorized  to  be 
sued  as  nominal  ^defendant  on  behalf  of  the  same,"  can  only  r*<w/i 
refer  to  such  actions  as  could  be  brought  against  the  company.  *- 
Then  comes  the  57th  section,  which  enacts  that  all  judgments  which 
shall  be  entered  up  in  any  action  at  law  against  the  official  manager  of 
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any  such  company,  shall  have  the  like  effect  and  operation  upon  and 
against  the  property  of  snch  company,  and  upon  and  against  the  per- 
sons and  property  of  the  contributories  thereof,  and  shall  be  enforced 
in  like  manner,  as  if  such  judgments  had  been  entered  up  against  such 
company  or  against  any  person  duly  authorized  to  be  sued  on  behalf  of 
the  same.  Nothing  can  be  clearer  than  that  that  section  must  be  con- 
strued with  reference  to  the  50th  section :  the  judgment  (in  an  action 
against  the  official  manager)  is  to  have  the  like  effect  and  operation  as 
if  it  had  been  obtained  against  the  company  or  against  a  person  author- 
ized to  be  sued  on  behalf  of  the  company.  That  must  proceed  upon  the 
principle  that  the  action  is  properly  brought,  where  the  company  is 
completely  registered.  Rule  discharged,  with  costs. 


ByleSy  Serjt.,  prayed  that  the  rule  might  be  discharged  without  costs, 
observing  that  the  point  was  a  new  one,  and  that  the  party  brought 
before  the  court  was  not  a  stranger  to  the  company. 

Per  Curiam. — There  is  no  reason  for  deviating  from  the  ordinary 
rule. 


*341]         *In  the  Matter  of  EDWARD  VANN.    Nov.  7. 

An  attorney!  being  consulted  by  a  client  who  waa  nnder  a  charge  of  criminally  assaulting  a 
female  child  of  tender  years,  obtained  from  the  client  a  sum  of  200/.,  to  do  the  best  he  could 
for  him,  but  with  an  understanding  that  no  account  of  the  transaction  should  be  kept  or 
rendered.  Having  suoceeded  in  procuring  the  prisoner's  discharge,  the  attorney  was  called 
upon  after  the  lapse  of  nearly  six  years  to  deliver  a  bill : — The  court  refused  to  order  him  to 
do  so ;  but  referred  the  whole  matter  to  the  master,  who  in  the  result  discharged  the  rule,  but 
without  costs. 

A  rule  was  obtained  by  Finlason,  in  Trinity  Term  last,  at  the 
instance  of  one  David  Wilson,  calling  upon  Edward  Vann,  an  attorney 
of  this  court,  to  show  cause  why  he  should  not  deliver  to  Wilson  a  bill 
of  costs  in  all  causes  and  matters  wherein  he  had  been  concerned  for 
Wilson,  and  why  he  should  not  give  credit  therein  for  all  sums  of  money 
received  from  or  on  account  of  Wilson. 

The  matter  had  already  been  before  Williams,  J.,  at  Chambers ;  but 
that  learned  judge  had  declined  to  make  any  order,  leaving  the  party 
to  apply  to  the  court. 

The  affidavit  upon  which  the  rule  was  obtained,  stated,  that,  in  the 
month  of  November,  1848,  Wilson  retained  Vann  as  his  attorney  to 
defend  hira  against  a  charge  preferred  against  him  at  the  police  court, 
Worship  Street ;  that,  having  to  appear  again  upon  bail,  the  deponent 
(Wilson)  called  upon  Vann  to  pay  him  for  his  services;  that  Vann 
refused  to  state  what  his  charges  were,  but  informed  the  deponent,  that, 
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upon  the  next  hearing,  he  would  employ  eminent  counsel,  and  would 
require  a  deposit  of  a  large  sum  of  money  to  secure  him  against  the 
expense  he  would  be  put  to  in  conducting  the  defence ;  that  the  sum 
demanded  by  Vann  for  that  purpose  was  200/.,  which  the  deponent 
gave  him  (at  his  particular  request)  in  gold ;  that,  within  two  months 
after  his  discharge  from  the  said  charge,  the  deponent,  upon  two  sepa- 
rate occasions,  called  at  Vann's  office  and  asked  him  for  an  account  of 
his  charges  and  expenses,  and  to  account  for  the  2002. ;  and  that  Vann 
on  those  occasions  refused  to  render  him  any  account,  and  threatened 
him  with  an  indictment. 

*Hawkin8  now  showed  cause,  upon  an  affidavit  (amongst  r<eq  ,0 
others)  of  Edward  Vann,  stating,  that,  in  November,  1848,  Wil-  *- 
son,  being  a  fnarried  man,  and  a  member  of  the  board  of  trustees  of 
the  poor  of  the  parish  of  St.  Leonard,  Shoreditch,  was  charged  at  the 
police  office,  Worship  Street,  with  a  criminal  assault  upon  a  female 
child  of  tender  years,  and  applied  to  the  deponent  for  advice,  and 
entreated  him  to  save  him  at  whatever  cost ;  that  Wilson  particularly 
requested  the  deponent  to  keep  no  record  or  memorandum  of  the  busi- 
ness, and  that  no  entry  should  be  made  or  any  account  kept  by  the 
deponent  touching  anything  that  might  be  done  in  relation  to  the 
charge ;  that  Wilson  also  requested  the  deponent  not  to  allow  any  of 
his  clerks  to  know  anything  of  the  matter,  and  stated  that  he  did  not 
wish  for  any  account  or  explanation  as  to  what  might  be  paid  by  the 
deponent  to  the  friends  of  the  child,  or  their  attorney,  but  requested 
to  be  allowed  to  place  in  the  deponent's  hands  a  sum  of  money,  to  do 
the  best  he  could  with  on  his  behalf;  that,  whilst  out  on  bail  on  the 
said  charge,  Wilson  placed  in  the  deponent's  hands  a  sum  of  2002., 
wherewith  to  "  pay,  satisfy,  and  discharge  all  the  costs,  charges,  and 
expenses  of  the  defence  of  Wilson  against  the  said  charge,  and  also  all 
the  moneys  which  it  might  be  necessary  to  pay  in  order  to  free  him 
from  the  said  charge,  or  to  induce  the  friends  of  the  child  to  forego 
the  further  prosecution  thereof,  and  to  forego  any  action  for  damages 
for  the  alleged  assault ;  and  that  the  deponent  then  agreed  with  Wilson 
to  receive,  and  did  receive  from  him  the  said  sum  of  money,  and  then 
agreed  to  bear  the  said  Wilson  harmless  from  all  costs,  damages,  &c, 
in  relation  to  his  defence  and  his  liberation  from  the  said  charge ;"  that 
it  was  then,  at  the  express  request  of  Wilson,  agreed  by  the  deponent 
that  no  account  in  writing,  or  otherwise,  was  to  be  kept  or  rendered  by 
the  deponent  to  Wilson  of  any  costs,  charges,  *disbursements,  r*q4o 
or  expenditure  relating  to  the  said  defence,  or  the  liberation  of  *- 
Wilson  from  the  said  charge,  or  of  the  said  sum  of  money ;  that  the 
deponent  did  afterwards  apply  and  dispose  of  the  said  sum  of  money 
for  the  benefit  of  Wilson,  in  accordance  with  the  terms  upon  which  he 
so  received  it ;  that,  at  the  instigation  and  request  of  Wilson,  before 
he  was  finally  liberated  from  the  said  charge,  several  private  conferences 
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took  place  between  the  deponent  and  the  solicitor  for  the  prosecution, 
and  other  parties,  on  the  subject  of  the  charge,  the  particulars  of  which 
conferences  the  deponent  had  always  been,  and  still  was,  under  solemn 
promise  not  to  reveal :  that,  ultimately,  and  after  Wilson  had  again 
appeared  before  the  magistrate,  through  the  assistance  rendered  to  him 
by  the  deponent,  and  with  the  aid  of  the  counsel  on  both  sides,  the 
prosecution  was  withdrawn,  and  Wilson  discharged  from  custody,  and 
a  compromise  was  effected,  by  which  the  parents  of  the  child  agreed  to 
forego  all  actions  for  damages  against  Wilson  in  respect  of  the  alleged 
assault ;  that  Wilson  afterwards  expressed  himself  satisfied  with  what 
had  been  done,  and  the  account  between  him  and  the  deponent  was 
agreed  to  be  finally  closed ;  that,  at  the  request  of  Wilson,  the  deponent 
kept  no  record  or  memorandum  of  the  transaction,  nor  was  any  entry 
made  or  account  kept  by  him  respecting  the  same ;  and  that  the  depo- 
nent had  not  the  means  of  making  out  or  rendering  to  Wilson  any  bill 
of  costs  or  account  in  respect  of,  the  said  business  or  of  the  said  sum 
of  20(M. 

He  submitted,  that,  after  so  great  a  lapse  of  time,  and  it  being  ex- 
pressly sworn  by  Vann  that  the  money  deposited  with  him  had  been 
expended  for  the  purpose  for  which  it  was  given  to  him,  it  was  unrea- 
sonable to  call  upon  him  to  deliver  a  bill. 

*«U4.1  JERvis,  C.  J. — An  attorney  ought  not  to  take  advantage  *of 
J  the  difficult  position  in  which  his  client  is  placed,  to  extort  from 
him  such  a  bargain  as  this.  I  think  Mr.  Vann  ought  to  furnish,  not  a 
technical  bill  of  costs,  but  such  a  general  account  of  the  money  he  has 
expended  on  behalf  of  Wilson,  as  the  master  may  think  that  under  the 
peculiar  circumstances  he  ought  to  give.  The  attorney,  one  would  ex- 
pect, would  be  glad  of  an  opportunity  to  explain  such  a  transaction. 
Let  the  whole  matter  go  to  the  master,  and  let  him  dispose  of  it. 

The  rest  of  the  court  concurring,  and  the  parties  consenting,  the  rule 
was  referred  to  the  master,  who,  in  the  result,  was  so  far  satisfied  with 
the  account  given  by  Mr.  Vann,  that  he  directed  the  rule  to  be  dis- 
charged ;  but  he  declined  to  allow  Mr.  Vann  his  costs. 

Rule  discharged  accordingly. 


GRIFFITHS  v.  TEETGEN.    Nov.  4. 

A.  agreed  with  B.  to  permit  his  (B.'s)  daughter  (who  was  then  residing  with  him  as  part  of  his 
family)  to  enter  his  (A.'s)  service,  to  assist  in  his  business  during  a  temporary  absence  of  his 
wife : — Held,  that  B.  might  maintain  an  aotion  for  her  seduction  by  A.  during  that  period. 

This  was  an  action  against  the  defendant  for  the  seduction  of  the 
plaintiff's  daughter.  The  declaration  was  in  the  usual  form,  alleging 
that  the  daughter  was  the  servant  of  the  plaintiff,  and  that  the  plaintiff 
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had  by  means  of  the  seduction  lost  and  been  deprived  of  the  services  of 
his  said  daughter  and  servant. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  daugh- 
ter was  not  the  plaintiff's  servant,  in  manner  and  form  as  alleged.  Issue 
thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term,  when  the  following  facts  appeared  in  evidence : 
— The  plaintiff's  daughter,  who  was  about  twenty-six  years  of  age,  had 
formerly  lived  in  the  service  of  the  defendant,  who  kept  a  toy-shop,  re- 
ceiving wages  at  the  rate  of  10Z.  a  year;  *but  had  returned  to  r+q4r 
her  father's  house,  and  resided  with  him  as  a  member  of  his  *- 
family.  The  defendant's  wife  having  gone  out  of  town  for  a  short  time, 
and  the  defendant  being  in  want  of  somebody  to  attend  to  his  shop  in 
her  absence,  he  applied  to  the  parents  of  the  girl  to  permit  her  to  stay 
with  him  until  his  wife's  return,  probably  for  a  week.  She  was  to  be  paid 
for  her  services ;  but  no  distinct  arrangement  was  made  as  to  the  rate 
of  remuneration :  and,  when  she  left,  after  having  been  at  the  defend- 
ant's house  about  a  fortnight, — during  which  time  the  defendant  de- 
bauched her, — Mrs.  Teetgen  gave  her  8*.,  and  asked  her  if  she  was 
satisfied.  She  then  returned  to  her  father's  house,  where  she  remained 
until  she  found  herself  with  child,  when  her  father  turned  her  out,  but 
ultimately  received  her  back,  and  she  was  in  due  time  delivered  of  a 
child  at  her  father's  house. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  plaintiff  was 
not  entitled  to  recover,  inasmuch  as  the  daughter  was  not  his  servant, 
but  the  servant  of  the  defendant  at  the  time  of  the  alleged  seduction, 
and  consequently  that  the  foundation  of  the  action  failed. 

The  jury,  under  the  direction  of  the  Lord  Chief  Justice,  returned  a 
verdict  for  the  plaintiff,  with  251.  damages  ;  and  leave  was  reserved  to 
the  defendant  to  move  to  enter  a  verdict  for  him  on  the  second  issue,  if 
the  court  should  be  of  opinion  that  the  objection  taken  at  the  trial  was 
well  founded. 

Prentice  now  moved  accordingly. — This  sort  of  action  is  only  main- 
tainable at  the  suit  of  the  father  in  respect  of  services  due  and  actually 
rendered  to  him  by  the  daughter  at  the  time  the  cause  of  action  arises. 
Now,  here,  the  evidence  clearly  showed,  that,  at  the  time  of  the  seduc- 
tion, the  daughter  was  the  hired  servant  of  the  defendant.  [Maule,  J. 
— The  girl  was  living  with  her  father  and  mother :  she  was  her  father's 
servant.  She  *was  invited  to  go  to  the  defendant's  house  for  a  r*oAa 
temporary  purpose.  And  she  afterwards  returns  to  her  father's  *• 
house,  and  resides  there  as  before.]  It  was  expressly  decided  in  Blay- 
mire  v.  Haley,  6  M.  &  W.  55,  f  that  an  action  cannot  be  maintained  by 
a  father  for  the  seduction  of  his  daughter  while  she  is  in  the  domestic 
service  of  another  person,  although  it  be  alleged  in  the  declaration  that 
she  was  there  with  the  intention  on  the  part  of  her  father  and  herself 
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that  she  should  return  to  her  father's  when  she  quitted  her  service,  un- 
less she  should  go  into  another  service.  And  Parke,  B.,  says :  "  Here, 
the  girl  was  in  the  actual  service  of  another  person,  and  her  intention 
was,  not  to  return  at  any  definite  time  to  her  father's  house,  but  only 
on  her  dismissal  from  her  service,  and  in  the  uncertain  event  of 
her  not  going  into  another  service.  That  an  action  for  seduction  will 
not  lie  under  such  circumstances,  has  been  expressly  decided  in  Dean  v. 
Peel,  5  East,  45.  In  order  to  sustain  this  action,  there  must  be  dam- 
num et  injuria.  The  plaintiff  not  having  shown  any  right  to  the 
services  of  his  daughter  at  the  time  of  the  seduction,  there  is  here 
damnum  absque  injuriaV'  [Jervis,  G.  J.— What  is  there  more  in  this 
case  than  going  to  a  friend's  house  for  a  short  period  ?  My  Brother 
Parke,  in  the  case  you  rely  on,  adds, — "  A  mere  temporary  absence 
undoubtedly  would  not  be  sufficient  to  defeat  the  action ;  but  that  is 
very  different  from  a  continued  and  regular  service."  Maule,  J. — The 
girl  did  not  hire  herself.  The  father  (or  the  mother)  agreed  to  lend 
the  defendant  his  servant  for  a  short  time, — till  his  wife  returned  from 
the  country.]  If  she  was  a  hired  servant  of  the  defendant,  the  length 
of  hiring  was  of  no  importance.  The  question  is,  whether  this  defend- 
ant could  not  have  maintained  an  action  if  a  third  person  had  seduced 
the  girl. 

*<U7l  Jervis,  C.  J. — My  impression  of  the  evidence  was,  *and  is, 
J  that  the  plaintiff's  daughter  was  staying  at  the  defendant's  house 
rather  in  the  character  of  a  visiter  that  in  that  of  a  servant.  The  8*. 
which  was  given  to  her  by  the  defendant's  wife  when  she  left,  was  rather 
by  way  of  gratuity  than  as  payment  of  wages. 

Maule,  J. — I  see  nothing  in  the  position  which  the  daughter  held 
whilst  residing  at  the  defendant's  house,  which  should  at  all  interfere 
with  the  relation  of  servant  to  her  father.  It  seems  to  me  that  there 
was  ample  evidence  of  service  to  entitle  the  plaintiff  to  maintain  the 
action. 

Crowder,  J. — I  am  entirely  of  the  same  opinion.  At  the  time  of 
her  seduction  by  the  defendant,  this  young  person  was  only  temporarily 
absent  from  her  father's  roof.  She  still  continued  to  form  essentially 
a  part  of  his  family.  The  case  very  nearly  resembles  that  of  Speight 
v.  Oliveira,  2  Stark.  N.  P.  C.  493  (E.  C.  L.  R.  vol.  3),  where  A.  having, 
with  intent  to  seduce  the  servant  and  daughter  of  B.,  hired  her  as  his 
servant,  and  by  that  means  obtained  possession  of  her  person, — it  was 
held,  that  B.  might  maintain  an  action  against  him  for  such  seduction. 
Abbott,  C.  J.,  there  says:  "During  the  time  that  the  girl  was  in  her 
father's  house,  she  was  his  servant :  was  there  an  end  put  to  that  service  ? 
It  is  alleged  by  the  defendant  that  there  was,  because  he  himself  hired 
her  for  the  purpose  of  keeping  his  own  house,  at  Is.  per  week.  But, 
if  he  did  not  really  hire  her  with  that  intention,  but  with  the  wicked 
view  of  seducing  her,  then  I  am  of  opinion  that  the  relation  of  master 
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and  servant  was  never  contracted  between  them."     I  agree  with  the 
rest  of  the  court  in  thinking  that  there  should  be  no  rule. 

fyile  refused. 

A  father  may  have  an  action  for  the  control  her  person  or  to  require  her 
seduction  of  his  minor  daughter,  though  services:  Emery  v.  Gowen,  4  Green- 
she  resides  out  of  his  family,  if  he  has  leaf,  33 ;  Vanhorn  v.  Freeman,  1  Halst. 
not  divested  himself  of  the  right  to  322 ;  Vossel  v.  Cole,  10  Missouri,  634. 
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A.  held  a  farm  of  B.,  subject,  amongst  others,  to  the  following  covenants  contained  in  a  draft 
lease  under  which  a  former  tenant  had  held, — 1.  to  house  the  produce  on  the  farm,  and  to 
thresh,  feed,  and  fodder  the  same  thereon,  and  not  to  sell  or  dispose  of  any  part  thereof,  except 
tu  after  mentioned, — 2.  that  A.  should  be  at  liberty  to  sell  hay  and  wheat  straw  (except  that  of 
the  last  year's  produce),  bringing  back  for  every  load  of  hay  or  straw  two  loads  of  manure, — 
3.  that  A.  should,  on  the  determination  of  the  tenanoy,  leave  all  the  hay,  straw,  and  manure 
arising  during  the  last  year  of  his  tenanoy  for  the  use  of  B.  or  of  the  incoming  tenant,  being 
paid  for  the  hay  and  wheat  straw  at  a  fair  valuation, — these  latter  words  "fair  valuation" 
having  been  substituted  in  the  draft  lease  for  "  consuming  price." 

In  an  action  by  A*  against  B.  to  recover  the  value  of  hay  and  wheat  straw  left  by  the  former  at 
the  expiration  of  his  tenancy,  it  appeared  that  a  valuation  had  been  made  by  an  umpire,  who 
was  the  only  witness  called  at  the  trial,  and  who  stated  that  he  had  valued,  not  at  a  "  con- 
suming price,"  nor  a  "  market  price,"  but  at  a  "  fair  valuation ;"  and  the  jury  returned  a 
verdict  in  accordance  with  his  valuation  : — 

Held,  that  there  w.as  nothing  from  which  the  court  could  see  that  the  valuation  had  been  made 
upon  an  erroneous  principle ;  and,  what  was  a  "fair  valuation"  being  a  question  for  the  jury, 
there  was  no  ground  for  interfering  with  the  verdict. 

Whether  the  oourt  could  properly  notice  the  substitution  of  the  words  "fair  valuation"  for  "con- 
suming price,"  in  the  draft  lease, — quctre  t 

Held,  also,  that  the  valuation  of  the  umpire  was  not  invalidated  by  the  circumstance  of  his 
having  altered  it  after  he  had  delivered  it  out,  by  striking  out  an  item  which  ought  not  to  have 
been  included  therein. 

This  was  an  action  by  an  outgoing  tenant  of  a  farm  called  Bury 
Farm,  at  Walden,  in  the  county  of  Hertford,  against  his  landlady,  to 
recover  compensation  for  certain  hay,  straw,  and  manure  left  by  him  on 
the  farm.  The  defendant  pleaded, — first,  that  the  umpire  did  not  duly 
value, — secondly,  payment  into  court  of  520Z. 

The  cause  was  tried  before  Lord  Chief  Baron  Pollock,  at  the  last 
assizes  at  Hertford,  when  the  following  facts  were  proved,  or  admitted : 
— The  plaintiff's  father,  William  Cumberland,  in  February,  1840,  became 
tenant  of  the  farm  in  question  under  a  proposal  for  a  lease  in  the  terms 
contained  in  the  draft  lease  hereinafter  mentioned,  and  continued  in 
possession  thereof  upon  the  terms  of  such  draft  lease  until  his  death ; 
and,  after  his  death,  his  widow  and  the  plaintiff,  as  his  executrix  and 
executor,  continued  to  hold  the  farm  upon  the  same  terms  as  William 
Cumberland  had  held  it,  until  the  death  of  the  widow ;  and,  from  that 
time,  the  plaintiff  alone  continued  to  hold  down  to  March,  1852,  when  a 
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new  agreement  was  entered  into  under  which  the  plaintiff  became  tenant 
*<UQ1  *fr°m  7ear  fco  7ear  uPon  *ke  8ame  terms  in  all  respects,  save  the 
J  substitution  of  a  corn  rent  for  a  money  rent. 
The  draft  lease  above  referred  to  was  as  follows : — 

Draft  of  an  indenture  of  lease  of  the of ,  1840,  between 

Demster  Heming  and  John  Warwick,  of  the  first  part,  the  Bight  Hon. 
Thomas  Bowes,  Earl  of  Strathmore,  of  the  second  part,  The  Hon. 
Charlotte  Lyon  Bowes,  commonly  called  Lady  Glamis,  widow,  of  the 
third  part,  and  William  Cumberland,  of  the  fourth  part.  Demise  of 
the  farm  and  premises  in  question  to  William  Cumberland,  his  execu- 
tors, &c,  "  from  the  29th  of  September  then  next  for  four  years  thence 
next  ensuing,  and  fully  to  be  complete  and  ended,  and  thence  from 
year  to  year,  as  yearly  tenant  thereof,  until  such  tenancy  shall  be  de- 
termined as  after  provided."  The  draft  contained,  amongst  others,  the 
following  covenants : — "  And  also  that  he,  the  said  W.  Cumberland,  his 
executors  or  administrators,  shall  and  will  manage  and  cultivate  the 
said  farm  and  land  (except  the  pasture  lands)  according  to  the  rotation 
of  crops  and  in  manner  usual  in  the  four-course  system,  so  that  no  more 
than  two  white  straw  crops,  such  as  wheat,  barley,  or  oats,  shall  in  any 
case  succeed  each  other,  but  shall  have  a  green  or  pulse  crop  or  a  fal- 
low constantly  intervene,  and  so  that  the  arable  lands  shall  have  a 
summer-fallow  every  fourth  year ;  nor  shall  more  than  one  wheat  crop 
be  taken  off  the  same  lands  in  one  course  of  four  years :  And  also  shall 
and  will  in  each  year  make  and  continue  fallow  at  least  one-fourth  part 
of  the  said  arable  lands  as  and  for  a  summer-fallow ;  and  shall  and  will 
in  a  proper  and  husbandlike  way  plough  and  dress  the  same,  at  the  rate 
of  ten  loads  per  acre  of  good  rotten  dung,  or  equivalent  manure :  and 
shall  and  will  in  the  last  year  of  this  demise  leave  the  one-fourth  part 
of  the  said  arable  lands  which  shall  be  in  course  for  fallow  for  wheat, 
and  shall  and  will  permit  and  suffer  the  said  D.  Heming  and  John  Bar- 
*<tf  01  ^er'  *or  ot^er  the  person  or  persons  for  the  time  being  entitled 
J  as  aforesaid,  and  their  or  his  servants  or  workmen,  or  incoming 
tenant,  in  the  last  year  of  this  demise,  to  enter  the  said  lands  so  to 
be  left  for  a  summer-fallow,  to  prepare  the  same  in  such  manner  as  to 
them  or  him  shall  seem  meet :  And  also  shall  and  will  house,  inbarn, 
and  set  up  upon  the  said  demised  premises  all  the  corn,  hay*  and  pro- 
duce which  shall  grow  or  arise  from  the  said  demised  lands  and  grounds, 
or  any  of  them,  and  there  thresh,  feed,  and  fodder  out  the  same  for 
the  better  increase  and  making  of  dung  and  compost  there,  and  in  a 
husbandlike  manner  spread,  bestow,  and  lay  all  the  dung,  muck,  stover, 
manure,  soil,  and  compost  that  shall  arise  and  be  made  upon  the  said 
premises,  or  any  part  thereof,  during  the  continuance  of  his  tenancy, 
in  and  upon  the  lands  and  grounds  hereby  demised,  or  some  of  them, 
where  most  needed,  and  shall  not  nor  will  sell  or  otherwise  dispose  of 
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the  same,  or  any  part  thereof,  except  as  after  mentioned  :(a)  And  it  is 
agreed  that  the  said  W.  Cumberland,  his  executors  or  administrators, 
are  to  be  at  liberty  to  sell  and  dispose  of  his  hay  and  wheat  straw  (ex- 
cept that  of  the  last  year's  produce)  on  the  terms  that  he  or  they  do 
immediately  afterwards  bring  back  and  return  upon  the  said  premises, 
for  every  load  of  hay  or  straw  sold  or  disposed  of,  two  loads  of  good 
rotten  dung  or  other  equivalent  manure,  and  spread  and  bestow  the 
same  in  a  husbandlike  manner  upon  the  said  demised  lands  where  most 
needed :  And  also  shall  and  will,  on  the  determination  of  his  tenancy, 
leave  on  the  said  hereby  demised  premises  all  the  hay,  wheat  straw, 
and  all  other  straw,  as  shall  not  be  used  in  fodder,  arising  from  the  last 
year's  crop,  and  also  all  the  dung,  muck,  stover,  and  compost  as  shall 
arise  or  be  made  upon  the  said  premises  in  the  last  year  of  his  tenancy, 
to  and  for  the  use  of  the  said  D.  Heming  and  John  Barker,  their  heirs 
or  assigns,  or  other  the  person  *for  the  time  being  entitled  as  r^oc-i 
aforesaid,  or  his  or  their  succeeding  or  incoming  tenant,  being  *- 
paid  or  allowed  for  the  hay  and  wheat  straw  at  a,  fair  valuation  :(b)  And 
also  that  it  shall  and  may  be  lawful  to  and  for  the  said  D.  Heming  and 
John  Barker,  their  heirs  or  assigns,  or  other  the  person  for  the  time 
being  entitled  as  aforesaid,  or  his  or  their  succeeding  or  incoming  tenant, 
and  his  and  their  servants  and  workmen,  with  horses  and  carts,  in  the 
last  year  of  the  tenancy  hereby  created,  to  enter  into  and  upon  so  much 
of  the  said  arable  lands  as  shall  then  be  in  course  for  a  summer-fallow, 
and  to  plough,  fallow,  and  manure  the  same  in  such  manner  as  to  them 
or  him  shall  seem  meet ;  and  also  to  enter  upon  the  dung,  manure,  and 
compost  that  shall  then  be  in  the  yards  and  other  parts  of  the  said  pre- 
mises, and  to  take,  carry  out,  and  use  the  same  in  the  said  arable  lands 
which  shall  then  be  in  course  for  a  summer-fallow  as  aforesaid ;  And 
also  that  the  said  D.  Heming  and  John  Barker,  or  other  person  entitled 
as  aforesaid,  or  their  or  his  tenant,  shall  be  at  liberty,  in  the  last  year 
of  his  tenancy,  to  sow  grass-seeds  on  such  of  the  said  arable  lands  as 
shall  then  be  sowed  with  lent  or  spring  corn,  and  the  said  W.  Camber- 
land,  his  executors  or  administrators,  shall  and  will  harrow  the  same  in 
gratis,  and  preserve  the  same  from  harm  or  being  fed  off."  The  draft 
further  contained  all  the  covenants  usual  in  a  farming  lease. 

Upon  the  plaintiff's  giving  up  the  farm,  at  Michaelmas,  1853,  a  dis- 
pute arose  between  him  and  the  defendant  as  to  the  valuation  of  the 
hay  and  straw  left  by  him ;  the  plaintiff  insisting  that  he  was  entitled 
to  be  paid  for  them  at  a  "fair  valuation,"  as  contradistinguished  from 
a  "consuming  price,"  which  the  defendant  contended  for.  Valuers 
were  accordingly  appointed  on  each  side.  They  not  agreeing,  an  um- 
pire was  appointed,  who  valued  the  hay,  straw,  &c,  left  on  the  premises, 

(a)  These  words  were  in  substitution  of  the  words,  "  wheat,  straw,  and  hay  (except  that  of 
the  last  year's  produce),  only  excepted." 
(6)  These  words  were  in  substitution  of  the  words  "consuming  price." 

vol.  xv. — 32 
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♦3^21  at  ^e  8um  °^  *1f^m  ***•  **d;  accompanying  his  valuation  with 
■*  the  following  certificate, — "I  certify  that  I  have  valued  the 
above  at  a  marketable  price  in  its  present  situation." 

Eve,  the  umpire,  who  was  the  only  witness  called  at  the  trial,  stated 
that  he  did  not  value  at  a  "consuming  price,"  or  at  a  « market  price," 
but  at  a  "fair  valuation." 

It  further  appeared,  that,  after  Eve  had  delivered  out  his  valuation 
to  the  parties,  he  discovered  that  he  had  made  a  mistake,  by  including 
in  his  valuation  a  small  quantity  of  old  hay  which  he  ought  not  to  have 
valued,  and  accordingly  he  altered  the  valuation  by  striking  off  21.  as 
the  value  of  the  hay  so  improperly  included. 

The  jury  having  returned  a  verdict  for  the  plaintiff  for  2521. 11*.  3<J., 
the  difference  between  the  sum  paid  into  court,  and  the  amount  of  the 
valuation  as  altered, 

Channel^  Serjt.,  on  a  former  day  in  this  term,  pursuant  to  leave  re- 
served to  him  for  that  purpose,  moved  to  enter  a  nonsuit,  or  for  a  new 
trial. — By  the  terms  of  the  covenant,  the  tenant  was  bound  to  consume 
on  the  farm  all  the  hay  and  straw,  or,  if  any  were  carried  off,  to  bring 
back  an  equivalent  in  manure.  But,  in  the  last  year  of  the  tenancy, 
he  bound  himself  to  leave  the  hay  and  straw  at  a  fair  valuation, — that 
is,  regard  being  had  to  the  other  covenants,  to  be  consumed  on  the 
farm  by  the  incoming  tenant.  [Jervis,  C.  J. — The  universal  rule  is, 
that  the  tenant  is  to  leave  the  hay  and  straw  at  fodder  price.  Unless 
that  is  controlled  by  the  words  here  substituted,  it  means  a  consuming 
price.  Maulb,  J. — The  substitution  of  "fair  valuation"  for  "consum- 
ing price,"  would  seem  to  show  that  something  different  was  intended.] 
The  next  objection  is,  that  there  was  no  such  valuation  here  as  to 
entitle  the  plaintiff  to  recover.  The  valuation  delivered  out  by  the 
^or on  umpire  did  not  pursue  his  authority :  and,  though  he  afterwards 
^  ^altered  his  valuation  for  the  purpose  of  curing  the  defect,  he 
was  then  functus  officio.  [Maulb,  J. — The  umpire  was  not  functus : 
he  had  not  valued  at  all  until  he  gave  out  the  perfect  valuation.  If  a 
man  does  not  communicate  the  value  of  a  specific  thing  which  he  is  em- 
ployed to  value,  he  does  not  value  it.]  That  would  cure  every  objec- 
tion in  the  case  of  an  award  which  is  bad  for  excess.  [Maulb,  J. — 
Not  so.  The  award  is  bad,  not  because  the  arbitrator  has  exceeded 
his  authority,  but  because  he  has  not  done  that  which  the  parties  had 
required  him  to  do.]  A  rule  nisi  having  been  granted  on  the  first 
point  only, 

Lush,  on  a  subsequent  day,  showed  cause. — The  umpire  had  the  draft 
lease  shown  to  him,  and  he  stated  that  he  valued  neither  at  a  consuming 
price  nor  a  market  price,  but  at  a  fair  valuation  as  between  outgoing  and 
incoming  tenant.  The  fact  of  the  words  "  fair  valuation"  having  been 
substituted  for  "  consuming  price,"  shows  that  the  parties  contemplated 
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something  more  than  was  meant  by  the  clause  as  it  originally  stood. 
There  was  no  evidence  that  the  valuation  was  not  a  fair  one. 

Channell,  Serjt.,  and  Bodwell,  in  support  of  the  rule. — The  words 
«  at  a  fair  valuation"  must  be  construed  with  reference  to  the  precedent 
matter  in  the  lease.  There  are  three  covenants  which  it  is  essential  to 
look  at.  By  the  first  of  these,  the  tenant  binds  himself  to  « house, 
inbarn,  and  set  up  upon  the  demised  premises  all  the  corn,  hay,  and  pro- 
duce which  shall  grow  or  arise  from  the  said  demised  lands  and  grounds, 
and  there  thresh,  feed,  and  fodder  out  the  same  for  the  better  increase 
and  making  of  dung  and  compost  there,  and  in  a  husbandlike  manner 
spread,  bestow,  and  lay  all  the  dung,  muck,  &c,  that  shall  arise  and  be 
made  upon  the  *said  premises  during  the  continuance  of  his  r^or^ 
tenancy,  in  and  upon  the  lands  and  grounds  thereby  demised,  *- 
and  shall  not  nor  will  sell  or  otherwise  dispose  of  the  same,  or  any  part 
thereof,  except  as  qfter  mentioned."  That,  of  itself,  would  give  the 
tenant  no  right  to  carry  off  hay  or  straw.  The  next  covenant  is, — "  And 
it  is  agreed  that  the  said  W.  Cumberland,  his  executors  or  administra- 
tors, are  to  be  at  liberty  to  sell  and  dispose  of  his  hay  and  wheat  straw 
(except  that  of  the  last  year's  produce)  on  the  terms  that  he  or  they  do 
immediately  afterwards  bring  back  and  return  upon  the  said  premises, 
for  every  load  of  hay  or  straw  sold  or  disposed  of,  two  loads  of  good 
rotten  dung,"  &c.  That  covenant  expressly  excludes  the  tenant's  right 
to  carry  away  or  sell  hay  or  straw  during  the  last  year  of  the  tenancy. 
Then  comes  the  third  covenant,  upon  which  the  question  more  imme- 
diately arises, — "  And  also  shall  and  will,  on  the  determination  of  his 
tenancy,  leave  on  the  said  hereby  demised  premises  all  the  hay,  wheat 
straw,  and  all  other  straw,  as  shall  not  be  used  in  fodder,  arising  from 
the  last  year's  crop,  and  also  all  the  dung,  &c,  as  shall  arise  or  be  made 
upon  the  said  premises  in  the  last  year  of  his  tenancy,  to  and  for  the 
use  of  the  landlord,  or  the  succeeding  or  incoming  tenant,  being  paid  or 
allowed  for  the  hay  and  wheat  straw  at  a  fair  valuation."  Looking  at 
these  three  covenants,  it  is  manifest  that  the  words  "fair  valuation," 
taken  with  reference  to  the  obligations  of  the  tenant,  mean,  a  fair  valu- 
ation at  a  consuming  price.  That  the  umpire  here  has  failed  to  value 
upon  that  principle,  is  plain,  both  from  his  certificate  and  from  his  evi- 
dence. In  the  former,  he  says  he  has  valued  the  hay  and  straw  "  at  a 
marketable  price  in  its  present  situation."  He  had  evidently  forgotten 
the  position  of  landlord  and  tenant,  and  had  entirely  overlooked  the 
obligations  of  the  covenants.  Then,  on  his  examination  at  the  trial, 
he  said  he  did  not  value  at  a  *" consuming  price,"  or  at  a  "mar-  rto^ 
ket  price,"  but  at  a  "fair  valuation  :"  whereas,  by  the  true  con-  '- 
struction  of  the  covenants,  it  is  submitted  he  was  bound  to  value  at  a 
consuming  price.  Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  by  an  outgoing  tenant  against  his  landlady,  to 
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recover  the  value  of  certain  hay  and  straw  left  by  him  for  the  incoming 
tenant,  on  quitting  a  farm :  and  the  contention  between  the  parties,  was, 
upon  what  principle  the  valuation  ought  to  be  made.  It  appears  that 
the  plaintiff's  father  had  formerly  held  the  farm  under  certain  terms 
mentioned  in  a  draft  lease,  the  material  covenants  of  which  were, — first, 
to  house  upon  the  demised  premises  all  the  hay  and  produce  of  the  farm, 
and  thresh,  feed,  and  fodder  the  same  thereon,  and  not  to  sell  or  dispose 
of  any  part  thereof,  except  as  after  mentioned, — secondly,  that  the 
tenant  should  be  at  liberty  to  sell  hay  and  wheat  straw  (except  that  of  the 
last  year's  produce),  he  bringing  back  for  every  load  of  hay  or  straw, 
two  loads  of  manure, — thirdly,  that,  on  the  determination  of  the  tenancy, 
the  tenant  should  leave  all  the  hay,  straw,  and  manure  arising  during 
the  last  year  of  his  tenancy,  for  the  use  of  the  landlady  or  the  incom- 
ing tenant,  being  paid  for  the  hay  and  wheat  straw  at  a  fair  valuation; 
these  latter  words  having  been  substituted  in  the  draft  lease,  for  the 
words  "  at  a  consuming  price."  At  the  trial,  the  plaintiff  claimed  to 
have  the  hay  and  straw  valued  at  "  a  fair  valuation,"  without  regard  to  a 
consuming  value:  the  defendant,  on  the  other  hand,  insisted,  that, 
regard  being  had  to  the  covenants,  the  valuation  was  to  be  at  a  "  con- 
suming price."  The  Lord  Chief  Baron  was  inclined  to  think  that  the 
*orfi1  plaintiff's  construction  was  the  correct  one ;  *and  the  plaintiff 
-J  had  a  verdict.  In  the  course  of  the  discussion  before  us  on  the 
motion  to  enter  a  nonsuit,  it  was  very  ingeniously  urged  by  my  Brother 
Ohannellj  that,  whatever  might  be  the  effect  of  the  alteration  in  the 
draft  lease,  the  tenant  was  only  entitled  to  be  paid  at  a  consuming  price. 
His  argument  was  in  substance  this, — There  are  three  covenants  bear- 
ing on  the  subject.  By  the  first,  the  tenant  is  bound  to  consume  all 
the  produce  upon  the  farm.  The  second,  which  was  in  the  tenant's 
ease,  entitled  him  to  sell  hay  and  straw  on  condition  of  his  bringing  back 
two  loads  for  one  of  manure, — the  last  year  of  the  tenancy  being  ex- 
cluded. The  third  compelled  him  to  leave  all  the  last  year's  hay  and 
straw,  &c,  the  tenant  being  paid  for  the  hay  and  wheat  straw  at  a  fair 
valuation.  As,  therefore,  the  tenant  was  bound  to  consume  all  the  hay 
and  straw,  on  the  farm  under  the  first  covenant,  and  could  not  carry 
away  hay  and  straw  at  all  during  the  term,  except  under  the  second 
covenant,  and  then  only  to  the  exclusion  of  the  last  year's  produce,  my 
Brother  Channell  insisted  that  the  last  year's  produce,  regard  being 
had  to  the  tenant's  obligations  under  the  first  aid  second  covenants, 
must  be  paid  for  at  a  consuming  price,  notwithstanding  the  substitution 
of  the  words  "at  a  fair  valuation."  On  the  other  hand,  Mr.  Lush 
insisted  that  he  might  look  at  the  draft  lease,  and,  finding  the  words 
"fair  valuation"  to  have  been  substituted  for  "consuming  price,"  which 
stood  there  before,  he  might  reasonably  call  upon  the  court  to  hold 
that  the  parties  intended  by  "  fair  valuation"  something  different  from 
«  consuming  price."     If  it  were  necessary  to  determine  whether  or  not 
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we  could  look  at  the  alteration  in  the  draft,  as  a  key  to  the  meaning 
of  the  parties,  I  most  confess  I  should  have  felt  considerable  doubt. 
It  might  be  letting  in  contradictory  parol  evidence  to  show  the  circum- 
stances under  which  the  alteration  was  made.  But  we  are  all  of 
♦opinion,  that,  for  the  purposes  of  this  rule,  it  will  not  be  neces-  r^qeir 
sary  to  take  that  matter  into  oar  consideration  at  all ;  for,  look-  *• 
ing  at  the  three  covenants  to  which  our  attention  has  been  invited,  the 
plaintiff  is  bound  to  leave  the  hay  and  straw  of  the  last  year's  produce 
on  the  farm,  to  be  paid  for  at  a  fair  valuation.  Even  in  that  view, 
the  plaintiff  is  entitled  to  keep  the  verdict.  Whether  and  what  is  a 
fair  valuation,  is  a  question  for  the  jury ;  and,  the  only  witness  who 
was  called  at  the  trial  having  stated  that  the  valuation  here  made  was 
a  fair  valuation,  I  see  no  reason  for  being  dissatisfied  with  the  verdict. 
The  rule,  therefore,  will  be  discharged.  Rule  discharged. 


JOHNSON  v.  HARRIS.    Nov.  24. 

By  the  7  A  8  Vict  e.  96,  s.  25,  sums  payable  by  way  of  annuity  are  to  be  deemed  debts :  and  by 
a.  57, — reciting  "  that  it  is  expedient  to  limit  the  present  power  of  arrest  upon  final  process/'  it 
is  enacted  ''that  no  person  shall  be  taken  or  charged  in  execution  upon  any  judgment  obtained 
in  any  action  for  the  recovery  of  any  debt,  wherein  the  turn  recovered  shall  not  exceed  201., 
exclusive  of  the  costs  recovered  by  such  judgment" 

A.  signed  judgment  for  500J.  on  a  warrant  of  attorney  given  by  B.  to  secure  an  annuity  of  Z21. 
by  half-yearly  payments,  and  took  B.  in  execution : — Held, — dubitante  Williams,  J., — that  B. 
was  entitled  to  be  discharged  from  custody  under  the  above  act,  the  "  sum  recovered"  by  the 
action  being  16/. 

The  defendant  had  given  a  warrant  of  attorney,  in  1842,  for  5002., 
to  secure  to  the  plaintiff  an  annuity  of  32/.,  by  half-yearly  payments. 
He  afterwards  petitioned  the  insolvent  debtors  court ;  and,  after  his 
discharge,  a  half-yearly  instalment  of  the  annuity  becoming  due,  judg- 
ment was  signed  on  the  warrant  of  attorney,  and  a  ca.  sa.  issued  for 
162.,  under  which  he  was  taken  in  execution. 

Application  was  made  to  Cresswell,  J.,  at  Chambers,  for  his  discharge 
from  custody,  under  the  7  &  8  Vict.  c.  96,  as.  25,  57 ;  but  that  learned 
judge  dismissed  the  summons,  and  the  defendant  was  remanded  to 
prison. 

*  Rowley,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  r*oro 
to  rescind  the  order  of  Cresswell,  J.,  to  set  aside  the  subsequent  L 
proceedings,  and  to  discharge  the  defendant.  He  referred  to  the  sta- 
tute, and  to  the  case  of  Harris  v.  Parker,  3  Dowl.  P.  C.  451,  where,  in 
debt,  the  judgment  was  for  1002.,  and  the  execution  for  182.  10*.  only, 
which  was  alleged  to  be  the  real  debt :  and  Parke,  B.,  held  the  defendant 
entitled  to  be  discharged  from  custody, — under  the  48  G.  3,  c.  123. 

Byles,  Serjt.,  now  showed  cause. — The  defendant  is  not  entitled  to 
be  discharged  from  custody  under  the  48  G.  8,  c.  123,  8.  1,  which  ap- 
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plies  to  parties  in  execution  for  any  "debt  or  damages,"  not  exceeding 
202.,  exclusive  of  costs.  It  can  only  be  under  the  7  &  8  Vict.  c.  96, 
ss.  25,  57,  that  he  can  be  discharged,  if  at  all.  The  25th  section  en- 
acts that  every  sum  of  money  which  shall  be  payable,  by  way  of  an- 
nuity or  otherwise,  at  any  future  time  or  times,  by  virtue  of  any  bond, 
covenant,  or  other  securities  of  any  nature  whatsoever,  shall  be  deemed 
and  taken  to  be  debts  within  the  meaning  of  the  act.  And  s.  57,  reci- 
ting "that -it  is  expedient  to  limit  the  present  power  of  arrest  upon 
final  process,"  enacts  "  that  no  person  shall  be  taken  or  charged  in  exe- 
cution upon  any  judgment  obtained  in  any  of  Her  Majesty's  superior 
courts,  or  in  any  county  court,  court  of  requests,  or  other  inferior 
court,  in  any  action  for  the  recovery  of  any  debt,  wherein  the  sum  re- 
covered shall  not  exceed  the  sum  of  202.,  exclusive  of  the  costs  recovered 
by  such  judgment."  Here,  the  sum  recovered  by  the  judgment  is  5001 
That  judgment  stands  as  a  security  for  the  instalments.  The  case, 
therefore,  is  not  within  either  the  words  or  the  spirit  of  the  act.  In 
Harris  v.  Parker,  the  judgment  substantially  was  for  182.  10*.  only. 
[Maule,  J. — The  object  of  this  provision,  is,  to  restrain  the  executions 
*orqi  of  creditors  against  the  persons  *of  their  debtors.  The  sum 
■*  "  recovered  "  here,  if  paid,  would  be  162.  only.  Ought  we,  look- 
ing at  the  spirit  of  the  act,  to  permit  a  creditor  to  incarcerate  his 
debtor  for  a  sum  of  162.  ?]  Upon  that  construction  of  the  act,  what- 
ever may  be  the  amount  for  which  judgment  is  signed,  the  defendant 
will  be  entitled  to  his  discharge  if  he  is  in  execution  for  less  than  202. 
[Williams,  J. — The  latter  words  of  the  clause, — "  Exclusive  of  the 
costs  recovered  by  such  judgment," — seem  to  tie  it  to  the  judgment.'] 
Upon  a  judgment  for  5002.,  the  plaintiff  has  his  debtor  in  execution  for 
162.  Has  he  recovered  162.?  [Williams,  J. — I  am  far  from  satisfied 
that  my  Brother  Maule's  construction  is  the  true  one.  Jervis,  G.  J. — 
Suppose  the  defendant  pays  the  162.,  what  has  the  plaintiff  recovered 
in  the  action?]  In  one  sense,  no  doubt,  he  would  have  recovered  162. 
only.  But,  in  truth  he  has  by  the  judgment  recovered  5002.  He 
would  need  no  new  judgment  to  entitle  him  to  issue  execution  for  any 
future  instalment  of  the  annuity. 

Jervis,  C.  J. — The  words  of  the  7  &  8  Vict.  c.  96,  s.  57,  are  sus- 
ceptible of  two  meanings.  The  sum  recovered  by  the  judgment  in  this 
case  technically  no  doubt  is  5002.  But  nobody  out  of  court  would  say 
that  this  defendant  is  in  custody  for  a  sum  recovered  exceeding  202. 
The  defendant  may  purchase  his  liberty  for  162.  I  think  he  is  entitled 
to  his  discharge. 

Maule,  J. — I  also  think,  that,  in  the  sense  meant  by  the  legislature, 
the  plaintiff  here  has  recovered  162.  only,  and  not  5002.  The  spirit  and 
the  intention  of  the  act  are  very  evident ;  and  the  words  are  capable 
of  a  construction  which  *will  carry  them  into  effect.  And  I  think,  that, 
in  favour  of  the  liberty  of  the  subject,  we  ought  to  give  the  words  of 
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the  act  a  large  and  liberal  construction  so  as  to  effectuate  the  intention 
of  its  framers. 

♦Williams,  J. — I  should  have  great  difficulty  in  arriving  at  r*ofi/v 
the  construction  which  my  Lord  and  my  Brother  Maule  have  put  *- 
upon  the  statute ;  though  I  do  not,  under  the  circumstances  of  this  case, 
regret  that  my  learned  Brothers  have  come  to  such  a  conclusion. 

Crowder,  J. — I  also  have  entertained  some  doubt  as  to  the  true  con- 
struction of  the  57th  section.  But,  looking  at  the  intention  of  that 
provision,  I  incline  to  think  that  the  conclusion  arrived  at  by  my  Lord 
and  my  Brother  Maule  may  be  supported.  The  section  speaks  of  "  any 
action  for  the  recovery  of  any  debt."  This  action  was  really  brought 
to  recover  162.  Rule  absolute. 


BABONNEAU  v.  FARRELL.    Nov.  4. 

In  slander,  the  declaration  stated,  that  the  plaintiff  was  engaged  in  the  trade  of  a  manufacturer 
of  asphalte,  and  had  been  employed  by  the  board  of  ordnance  to  relay  the  entrance  of  their 
office  with  new  aaphalte,  and  had  duly  performed  the  work ;  and  that  the  defendant  spoke  of 
and  concerning  the  plaintiff  in  his  said  trade,  and  of  and  concerning  the  plaintiff  in  reference 
to  the  said  work,  the  false  and  defamatory  words  following : — "  The  old  materials  hare  been 
re-laid  by  your  company  in  the  asphalte  work  executed  in  front  of  the  Ordnance  Office ;  and 
I  hare  soen  the  work  done," — innuendo,  "  that  the  plaintiff  had  been  guilty  of  dishonesty  in 
the  conduct  of  his  said  trade,  by  laying  down  again  the  old  asphalte  materials  which  had 
before  been  used  at  the  entrance  of  the  said  Ordnance  Office,  instead  of  new  asphalte, 
according  to  his  said  contract :" — Held,  that  the  declaration  was  sufficient,  and  the  innuendo 
not  too  large. 

This  was  an  action  of  slander.  The  declaration  stated,  that  the 
plaintiff  was  engaged  in  the  trade  of  a  manufacturer  of  asphalte,  under 
the  name  and  style  of  Babonneau  &  Go. ;  and  that,  shortly  before  the 
committing  of  "the  grievance  complained  of,  he  had  been  employed  by 
the  board  of  ordnance  to  relay  the  entrance  of  the  Ordnance  Office 
with  new  asphalte,  and  had  duly  performed  the  work :  yet  that  the 
defendant,  well  knowing  the  premises,  and  intending  to  injure  the  plain- 
tiff, falsely  spoke  and  published  of  and  concerning  the  plaintiff  in  his 
said  trade  and  business,  and  of  and  concerning  the  *plaintiff.in 
reference  to  his  said  work,  in  the  presence  of  John  Smith,  an 
agent  of  the  plaintiff,  and  others,  the  false  and  defamatory  words  follow- 
ing, that  is  to  say,  "  The  old  materials  have  been  re-laid  by  your  (mean- 
ing the  plaintiff's)  company  in  the  asphalte  work  executed  in  front  of 
the  Ordnance  Office,  Pall  Mall  (meaning  the  said  work  so  executed  by 
the  plaintiff  for  the  board  of  ordnance  as  aforesaid),  and  I  (meaning 
the  plaintiff)  have  seen  the  work  done  (thereby  meaning  that  the  plain- 
tiff had  been  guilty  of  dishonesty  in  the  conduct  of  his  said  trade  and 
business,  by  laying  down  again  the  old  asphalte  materials  which  had 
before  been  used  at  the  entrance  of  the  said  Ordnance  Office,  instead 
of  new  asphalte  according  to  his  said  contract):"  by  means  of  the 
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speaking  and  publishing  of  which  said  words,  the  plaintiff  had  been 
greatly  injured  in  his  said  trade  and  business,  &c. 

Plea, — not  guilty ;  whereupon  issue  was  tried. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  in  London  after 
last  term,  the  plaintiff's  contract  with  the  board  of  ordnance,  and 
the  due  performance  thereof  by  him,  were  proved,  as  also  was  the  speak- 
ing of  the  words  by  the  defendant,  as  alleged  in  the  declaration. 
His  Lordship  merely  left  it  to  the  jury  to  say  whether  the  words 
were  proved,  and  the  jury  returned  a  verdict  for  the  plaintiff,  with  40*. 
damages. 

J.  H.  Hodgson  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— The  words  charged  not  being  actionable  in  themselves,  the 
Lord  Chief  Justice  should  have  told  the  jury  that  the  defendant  was 
not  liable  unless  it  was  proved  that  he  knew  the  nature  of  the  contract 
between  the  plaintiff  and  the  Ordnance  Office.  He  should  have  asked 
the  jury,  not  only  whether  the  defendant  spoke  the  words,  but  whether 
he  spoke  them  in  the  sense  imputed  to  them  in  the  declaration.  [Maulb, 
*<lfi91  *^* — ^e  *nnuen<*°  imputes  an  intention  to  the  speaker  in  using 
"-*  them.  The  plaintiff  was  bound  to  prove,  and  it  is  not  suggested 
that  he  did  not  prove,  that  the  words  were  spoken  on  an  occasion  and 
under  circumstances  which  satisfied  the  jury  that  the  defendant  meant 
to  impute  to  the  plaintiff  that  which  the  innuendo  conveys.]  ,  The 
innuendo  gives  the  words  a  larger  meaning  than  they  naturally  bear. 
[Orowder,  J. — The  meaning  imputed  to  the  words  by  the  innuendo,  is 
no  more  than  the  natural  inference.] 

Per  Curiam. — There  is  no  ground  for  a  rule.  The  innuendo  does 
not  enlarge  the  sense  of  the  slanderous  words,  but  merely  shows  the 
intention  of  the  speaker.  Rule  refused. 


GITTINS  v.  STMES.    Nov.  24. 

The  rale  for  a  writ  of  injunction, — as,  to  restrain  a  defendant  from  infringing  a  patent, — under 
the  Common  Law  Procedure  Act,  17  A  18  Viot  o.  125,  s.  82,  is  a  rule  to  show  cause  only,  m 
the  first  instanoe. 

The  same  relief  may  be  had  under  the  Patent  Law  Amendment  Aot,  15  A  16  Viot  c  83,  s.  42. 

The  82d  section  of  the  Common  Law  Procedure  Act,  1854, — 17  k 
18  Vict.  c.  125, — enacts  "  that  it  shall  be  lawful  for  the  plaintiff,  at 
any  time  after  the  commencement  of  the  action,  and  whether  before  or 
after  the  judgment,  to  apply  ex  parte  to  the  court  or  a  judge  for  a  writ 
of  injunction  to  restrain  the  defendant  in  such  action  from  a  repetition 
or  continuance  of  the  wrongful  act  or  breach  of  contract  complained  of, 
or  the  committal  of  any  breach  of  contract  or  injury  of  a  like  kind 
arising  out  of  the  same  contract,  or  relating  to  the  same  property  or 
right ;  and  such  writ  may  be  granted  or  denied  by  the  court  or  judge 
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upon  such  terms  as  to  the  duration  of  the  writ,  keeping  an  account, 
giving  security,  or  otherwise,  as  to  such  court  or  judge  shall  seem  rea- 
sonable and  just,  and,  in  case  of  disobedience,  such  writ  may  be  enforced 
by  attachment  by  the  court,  or,  when  such  court  shall  not  be  sitting,  by 
a  judge :  provided  always  *that  any  order  for  a  writ  of  injunc- 


tion made  by  a  judge,  or  any  writ  issued  by  virtue  thereof,  may 
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be  discharged  or  varied  or  set  aside  by  the  court,  on  application  made 
thereto  by  any  party  dissatisfied  with  such  order." 

An  action  having  been  brought  against  the  defendant  for  the  infringe- 
ment of  a  patent  obtained  by  the  plaintiff  for  an  improved  money-till, 
on  the  7th  of  January,  1853, 

Slitter,  Serjt.,  upon  an  affidavit  that  the  plaintiff  was  the  true  and 
first  inventor  of  the  patent  till,  that  the  defendant  had  infringed  his 
patent,  and  that  due  notice  of  the  motion  had  been  given,  applied  for  a 
writ  of  injunction,  under  the  above  statute,  to  restrain  the  defendant 
from  further  infringing  the  patent  right.  [Jervis,  C.  J. — This  might 
more  conveniently  be  done  under  the  Patent  Law  Amendment  Act, 
1852,-15  &  16  Vict.  c.  83,— s.  42.(a)]  It  may  also  be  done  under 
the  Common  Law  Procedure  Act.  [Maulb,  J. — Is  the  plaintiff  in  such 
a  position  that  he  might  have  obtained  an  injunction  in  Chancery  ?] 
He  is. 

Jervis,  C.  J. — The  practice  in  equity  is,  to  direct  an  action  at  law 
to  try  the  right,  and  that  an  account  be  taken  in  the  mean  time,  and  to 
grant  an  interloctory  injunction  until  the  cause  is  determined.  We 
must  do  *here  as  nearly  as  possible  as  the  court  of  equity  would  r^oaA 
do.  A  rule  nisi  may  go,  and  we  may  mould  it  on  cause  being  L 
shown. 

Miller,  Serjt.,  on  a  subsequent  day,  prayed  that  the  rule  might  be 
drawn  up  to  show  cause  at  Chambers. 

Jervis,  C.  J. — This  being  the  first  motion  upon  the  subject,  and  the 
rule  not  having  yet  been  promulgated  in  any  of  the  courts,  it  would 
hardly  be  right  to  send  it  to  a  judge  at  Chambers  to  settle  the  practice. 

Rule  nisi  accordingly.(i) 

(a)  Which  enacts,  that,  "in  any  action  in  any  of  Her  Majesty's  superior  courts  of  record  at 
Westminster  and  in  Dublin  for  the  infringement  of  letters-patent,  it  shall  be  lawful  for  the  court 
in  which  euch  action  is  pending,  if  the  court  be  then  sitting,  or,  if  the  court  be  not  sitting,  then 
for  the  judge  of  such  court,  on  the  application  of  the  plaintiff  or  defendant  respeotiTely,  to  make 
such  order  for  an  injunction,  inspection,  or  account,  and  to  giro  such  direction  respecting  such 
action,  injunction,  inspection,  and  account,  and  the  proceedings  therein  respeotirely,  as  to  such 
court  or  judgo  may  seem  fit." 

(6)  Nothing  further  was  heard  of  the  matter. 


vol.  xv. — 88  y2 


V 
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In  the  Matter  of  ELIZABETH,  the  Wife  of LEGGE. 

Nov.  21. 

The  court  allowed  a  commission  for  taking  the  acknowledgment  of  a  married  woman  in  Australia 
under  the  3  &  4  W.  4,  o.  74,  e.  83,  to  go  oat  with  a  blank  for  the  Christian  name  of  the  hus- 
band, whieh  (the  marriage  having  taken  place  there)  waa  unknown  here. 

Brewer  moved  that  a  commission  might  go  to  Australia  to  take  the 
acknowledgment  of  a  married  woman  there,  a  blank  being  left  therein 
for  the  Christian  name  of  the  husband.  It  appeared  by  affidavit  that 
the  lady  had  married  there  a  person  named  Legge,  but  that  there  was 
no  person  to  be  found  in  this  country  who  knew  his  Christian  name. 
He  referred  to  In  re  Apperton,  1  C.  B.  447  (E.  C.  L.  R.  vol.  50),  where 
the  court  allowed  a  commission  to  go  to  Sydney  with  a  blank  for  the 
Christian  name  of  the  lady,  under  precisely  similar  circumstances. 

Per  Curiam. — In  re  Apperton  is  a  stronger  case  than  this.  Let  the 
commission  go.  Fiat. 


*865]        *IN  THE  EXCHEQUER  CHAMBER. 

DALBY  v.  THE  INDIA  AND  LONDON  LIFE-ASSURANCE 
COMPANY.    Dee.  2. 

The  oontroot  of  life-assurance  is  a  mere  contract  to  pay  a  certain  sum  of  money  upon  the  death 

of  a  person  in  consideration  of  the  due  payment  of  certain  annual  premiums  during  his  life. 

It  is  not  a  contract  of  indemnity. 
Where  a  policy  effected  by  a  creditor  on  the  life  of  his  debtor,  is  valid  at  the  time  it  is  entered 

into,  the  circumstance  of  the  interest  of  the  assured  in  such  life  ceasing  before  the  death  doea 

not  invalidate  it,  by  reason  of  the  provisions  of  the  14  G.  3,  o.  48. 
Godsall  v.  Boldero,  9  East,  72,  overruled. 

This  was  an  action  upon  a  policy  of  assurance  effected  by  the  plain- 
tiff, on  the  9th  of  January,  1847,  for  and  on  behalf  of  the  directors  of 
the  Anchor  Life-Assurance  Company,  in  the  sum  of  10002.,  on  the  life 
of  His  Royal  Highness,  Adolphus  Frederick,  Duke  of  Cambridge,  for 
the  whole  term  of  such  life,  in  consideration  of  the  sum  of  1222.  15*. 
10d.,  and  an  undertaking  to  pay  the  like  sum  yearly  during  the  life  of 
the  duke. 

The  declaration,  after  setting  out  the  policy,  which  was  subject  to 
the  following,  amongst  other,  conditions,  "  The  funds  or  property  of 
the  company  for  the  time  being  remaining  unapplied  and  undisposed  of, 
and  inapplicable  to  prior  claims  and  demands,  in  pursuance  of  the  powers, 
trust9,  and  authorities  of  the  company's  deed  of  settlement,  and  of  the  pro- 
visions of  the  7  &  8  Vict.  c.  110,  shall  alone  be  answerable  for  any  claims 
under  the  policy/ ' — averred,  that  the  said  Adolphus  Frederick,  Duke 
of  Cambridge,  lived  beyond  the  said  first  period  of  twelve  calendar 
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months,  and  until  a  certain  day,  to  wit,  the  8th  of  July,  1850, 
when  the  said  Adolphus  Frederick,  Duke  of  Cambridge,  died ;  and  that, 
daring  the  life  of  the  said  Adolphus  Frederick,  Duke  of  Cambridge,  and 
at  the  expiration  of  the  said  last-mentioned  period,  and  of  each  and 
every  subsequent  period  of  twelve  calendar  months  during  the  life  of 
the  said  Adolphus  Frederick,  Duke  of  Cambridge,  he,  the  plaintiff,  for 
and  on  behalf  of  the  Anchor  Life- Assurance  Company  as  aforesaid,  did 
pay  to  the  said  first-mentioned  company  the  further  sum  or  *pre-  r*qfip 
mium  of  1221.  15*.  lOd.  for  and  in  respect  of  the  then  next  sue-  l- 
ceeding  period  of  twelve  calendar  months ;  and  the  said  policy  remained 
and  was  in  force,  to  wit,  from  the  making  thereof  until  and  at  the  time 
of  the  death  of  the  said  Adolphus  Frederick,  Duke  of  Cambridge :  That 
afterwards,  and  after  the  death  of  the  said  Adolphus  Frederick,  Duke 
of  Cambridge,  to  wit,  on  the  28th  of  November,  1850,  the  death  of  the 
said  Adolphus  Frederick,  Duke  of  Cambridge,  was  duly  notified  by  the 
plaintiff  to  the  directors  of  the  said  company,  and  proof  thereof  then 
made  to  the  satisfaction  of  the  directors  of  the  said  company :  That 
everything  averred  by  him,  the  plaintiff,  in  the  said  declaration  or  state- 
ment in  the  said  policy  of  assurance  recited  and  mentioned,  was  true : 
That,  at  the  time  of  the  making  of  the  said  policy \  and  thence  until  the 
death  of  the  said  Adolphus  Frederick,  Duke  of  Cambridge,  the  Anchor 
Life- Assurance  Company  aforesaid  was  interested  in  the  life  of  the  said 
Adolphus  Frederick,  Duke  of  Cambridge,  to  the  amount  so  insured 
thereon  as  aforesaid :  That  the  plaintiff  and  the  Anchor  Life-Assurance 
Company  had  respectively  complied  with,  observed,  and  performed  all 
things  in  the  said  policy  and  conditions  contained  on  his  and  their  part 
and  behalf  to  be  complied  with  and  observed  and  performed,  according 
to  the  form  and  effect  of  the  said  policy  of  assurance :  That,  although 
three  calendar  months  since  the  making  of  such  proof  as  aforesaid  of 
the  death  of  the  said  Adolphus  Frederick,  Duke  of  Cambridge,  had 
long  since  elapsed,  and  the  funds  and  property  of  the  India  and  London 
Life-Assurance  Company  aforesaid  remaining  unapplied  and  undisposed 
of,  and  inapplicable  to  prior  claims  and  demands,  according  to  the  form 
and  effect,  true  intent,  and  meaning  of  the  said  policy,  were  at  all  times 
during,  and  at  the  expiration  of,  the  said  last-mentioned  period  of  three 
calendar  months,  and  had  been  from  hence  hitherto,  and  still  were, 
sufficient  and  available  for  payment  of  the  said  sum  of  10002.,  and 
•were  subject  and  liable  to  pay  the  same  to  the  plaintiff,  accord-  r*Q»~, 
ing  to  the  defendants'  said  deed  of  settlement, — of  all  which  said  *- 
premises  the  said  company  then  had  notice :  Yet  that  the  defendants 
(although  often  requested  so  to  do)  did  not  nor  would,  within  three 
calendar  months  after  such  proof  as  aforesaid  so  made  as  aforesaid  of 
the  death  of  the  said  Adolphus  Frederick,  Duke  of  Cambridge,  or  at 
any  time  afterwards,  pay  to  the  plaintiff,  or  to  the  said  Anchor  Life- 
Assurance  Company,  the  said  sum  of  10002.,  or  any  part  thereof;  but 
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had  hitherto  wholly  refused  and  neglected  so  to  do,  and  had  therein 
wholly  failed  and  made  default,  contrary  to  the  form  and  effect  of  the 
said  instrument  or  policy  of  assurance,  and  of  their  said  covenant  by 
them  in  that  behalf  made  as  aforesaid,  &c. 

The  defendants  pleaded,  that  the  said  Anchor  Life-Assurance  Com- 
pany was  not  interested  in  the  life  of  the  said  Adolphus  Frederick, 
Duke  of  Cambridge,  in  manner  and  form  as  the  plaintiff  had  above 
thereof  in  the  declaration  in  that  behalf  alleged.     Issue  thereon. 

The  cause  came  on  for  trial  before  Cresswell,  J.,  at  the  sittings  in 
Middlesex  after  Michaelmas  Term,  1851,  when,  a  point  being  reserved 
for  the  opinion  of  the  Court  of  Common  Pleas  involving  a  question  as 
to  the  propriety  of  the  decision  of  the  case  of  Godsall  v.  Boldero,  9 
East,  72,  it  was,  after  several  arguments,  at  the  suggestion  of  that 
court,  agreed  that  the  facts  should  be  stated  for  the  opinion  of  the 
court  of  error  in  the  shape  of  a  bill  of  exceptions,  which  was  accordingly 
done  in  substance  as  follows  : — 

Before  the  date  of  the  policy  in  the  declaration  mentioned,  certain 
persons  calling  themselves  the  Anchor  Life-Assurance  Company  had 
granted  to  the  Rev.  John  Wright  four  several  policies  of  insurance  on 
the  life  of  the  Duke  of  Cambridge,  to  the  amount  of  30002.  Three  of 
*^fiR1  ^ese  policies  were  dated  the  18th  of  October,  *1843,  and  one 
-*  the  3d  of  November,  1843, — two  of  them  being  for  10002.  each, 
and  the  other  two  for  5002.  each.  These  four  several  sums  of  money 
were  by  the  terms  of  the  policies  to  be  paid  by  the  Anchor  Life-Assu- 
rance Company  to  Wright  on  the  death  of  the  Duke.  The  Anchor 
Life-Assurance  Company  being  desirous  to  secure  and  indemnify  them- 
selves, to  the  extent  of  10002.,  against  their  liability  for  the  3000Z.  pay- 
able according  to  the  last-mentioned  policies  to  Wright  on  the  death  of 
the  Duke,  the  plaintiff,  as  one  of  the  members  and  directors  of  the  said 
company,  by  the  authority  and  on  behalf  of  the  said  company,  effected 
the  policy  in  the  declaration  with  the  defendants  for  10002.,  by  way  of 
a  cross  or  counter  assurance  to  that  amount,  on  the  life  of  the  Duke, 
against  the  policies  so  effected  by  Wright  with  the  Anchor  Life-Assu- 
rance Company. 

By  a  deed  bearing  date  the  1st  of  December,  1848,  in  consideration 
of  the  surrender  to  them  by  Wright  of  the  four  policies  above  men- 
tioned, and  of  the  sum  of  3252.,  the  directors  of  the  Anchor  Life-Assu- 
rance Company  granted  to  Wright  an  annuity  of  1202.,  during  the  joint 
lives  of  himself  and  his  then  wife,  and  of  802.  for  the  life  of  the  survi- 
vor. Upon  the  execution  of  this  deed,  the  said  four  policies  were  deli- 
vered up  by  Wright  to  the  company  to  be  cancelled,  and  were  cancelled 
accordingly.  ■  All  the  premiums  which  according  to  the  terms  of  the 
said  policies  had  become  due  previously  to  or  at  the  time  of  the  delivery 
up  of  the  said  policies,  had  been  paid  by  Wright  to  the  Anchor  Life-As- 
surance Company. 
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At  the  respective  times  of  effecting  the  said  four  several  policies  of 
assurance  with  the  said  Anchor  Life- Assurance  Company,  William  Cal- 
verly  Curteis  was  a  partner  in,  and  one  of  the  directors  of,  the  said 
Anchor  Life-Assurance  Company,  and  remained  and  continued  so  until 
and  at  the  time  of  the  trial.  After  the  execution  and  delivery  of  the  deed 
last  mentioned,  and  the  ^cancellation  of  the  said  four  policies,  the 


said  policy  of  assurance  in  the  declaration  mentioned  was  given 
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over  to  the  said  W.  C.  Curteis.  All  the  premiums  in  respect  of  the 
policy  in  the  declaration  mentioned,  paid  after  the  same  was  so  given 
over  to  the  said  W.  C.  Curteis  as  aforesaid,  were  paid  by  the  plaintiff 
to  the  defendants  with  moneys  received  by  him  from  the  said  W.  C. 
Curteis  for  the  purpose  of  paying  such  premiums,  and  being  the  proper 
moneys  of  the  said  W.  C.  Curteis,  and  not  of  the  Anchor  Life- Assu- 
rance Company.  The  plaintiff  never  communicated  to  the  defendants 
that  the  policy  in  the  declaration  mentioned  had  been  given  over  to  the 
said  W.  C.  Curteis,  or  that  the  premiums  paid  to  them  after  the  same 
had  been  so  given  over  to  him  were  paid  with  the  moneys  of  the  said 
W.  C.  Curteis :  nor  did  the  plaintiff  ever  communicate  to  the  defend- 
ants that  the  several  policies  granted  by  the  said  Anchor  Life- Assurance 
Company  to  Wright,  had  been  so  delivered  up  and  cancelled,  or  that 
the  said  annuities  had  been  so  granted  to  Wright. 

The  defendants  put  in  a  bill  in  Chancery  which  had  been  filed  by 
them  against  the  now  plaintiff  and  the  Anchor  Assurance  Company  on 
the  1st  of  April,  1851,  and  the  answer  thereto.  In  this  answer,  the 
plaintiff  and  the  Anchor  Assurance  Company  admitted,  that  the  assur- 
ance effected  by  the  policy  of  the  9th  of  January,  1847,  was  in  the 
nature  of  what  is  commonly  known  by  the  name  of  a  cross-assurance, 
and  was  effected  by  Dalby  as  agent  of  the  Anchor  Assurance  Company, 
and  on  their  behalf,  for  the  purpose  of  securing  them  against  a  part  of 
their  liability  for  the  3000?.  which  they  had  become  liable  to  pay  on  the  • 
policies  on  the  life  of  the  Duke  of  Cambridge  granted  by  the  said 
Anchor  Life- Assurance  Company  to  Wright ;  and  that  the  premiums 
on  the  said  policy  of  the  9th  of  January,  1847,  were  paid  up  to  the 
time  of  the  death  of  the  Duke,  *on  the  8th  of  July,  1850.  The  r*o^0 
answer  further  stated,  that  the  said  policies  for  30Q0Z.  were  *- 
effected  by  Wright  with  the  Anchor  Life-Assurance  Company  in  the 
months  of  October  and  November,  1843;  that  the  said  Anchor  Life- 
Assurance  Company  having  subsequently  passed  a  rule  to  limit  the  risk  ^ 
upon  a  single  life  to  2000 J.,  they,  on  the  9th  of  January,  1847,  effected 
the  said  policy  for  1000J.  with  the  India  and  London  Life-Assurance 
Company ;  that,  up  to  the  month  of  October,  1848,  Wright  had  paid 
premiums  upon  the  said  policies* for  3000Z.,  amounting  together  to 
1350Z. ;  that  he  agreed  with  the  Anchor  Assurance  Company  to  sur- 
render the  said  policies,  and  to  pay  tjje  said  company  a  sum  of  325 J., 
in  consideration  that  the  said  company  would  grant  to  him  and  his  wife 
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an  annuity  of  1202.  during  their  joint  lives,  and  802.  a  year  during  the 
life  of  the  survivor ;  and  accordingly  the  Anchor  Assurance  Company, 
in  October,  1848,  agreed  to  cancel,  and  did  cancel,  the  said  policies  for 
80002.,  and,  in  consideration  thereof,  and  of  the  said  sum  of  3252., 
granted  to  Wright  and  his  wife  an  annuity  to  the  amount  and  upon  the 
terms  aforesaid,  and  thenceforward  became,  and  were  then,  liable  for 
the  same ;  that  the  said  W.  C.  Curteis,  who  then  was,  and  still  remained, 
one  of  the  directors  of  the  said  Anchor  Assurance  Company,  being,  as 
such  director,  liable  for  the  payment  of  the  said  annuity,  was  desirous 
to  continue  the  aforesaid  policy  for  10002.  with  the  India  and  London 
Life- Assurance  Company ;  that  the  other  directors  of  the  Anchor  As- 
surance Company  agreed  thereto,  and  handed  over  the  said  policy  for 
10002.  to  him,  and  he,  the  said  W.  C.  Curteis,  by  the  hands  of  Dalby, 
thenceforward  continued  to  pay  the  annual  premium  of  1222.  15s.  10(2. 
upon  the  same  policy  to  the  said  India  and  London  Life- Assurance  Com- 
pany to  the  time  of  the  death  of  the  said  Duke  of  Cambridge ;  that  the 
payment  of  the  said  annuity  of  1202.  to  Wright  and  his  wife,  and  of  802. 
*3711  t0  *^e  8ur7*vor>  so  granted  as  aforesaid  in  respect  of  the  trans- 
-J  actions  upon  the  aforesaid  several  policies  with  the  Anchor 
Assurance  Company  and  the  India  and  London  Life- Assurance  Com- 
pany, was  a  liability  continuing  from  the  time  of  the  grant  of  the  said 
annuity  to  the  time  of  the  death  of  the  said  Duke  of  Cambridge,  and 
the  Anchor  Assurance  Company,  and  the  said  W.  C.  Curteis  as  one  of 
the  directors  of  the  same  company,  were  during  the  time  aforesaid,  and 
still  remained,  liable  to  the  payment  of  the  same  annuity,  and  that  he, 
the  said  W.  C.  Curteis,  having  taken  upon  himself  the  payment  of  the 
said  premium  of  1222. 15a.  10c2.  to  the  India  and  London  Life-Assurance 
Company,  was  interested  in  the  said  policy  for  10002.  effected  with  that 
company,  to  the  extent  and  in  the  manner  aforesaid  ;  that,  subsequently 
to  the  death  of  the  said  Duke  of  Cambridge,  application  for  the  payment 
of  the  said  policy  for  10002.  was  made  by  Dalby,  on  behalf  of  the  said 
W.  C.  Curteis,  to  the  India  and  London  Life- Assurance  Company,  and 
the  company  having  objected  to  pay  that  sum,  in  February,  1851,  an 
action  was  brought  to  recover  it ;  that  the  said  W.  C.  Curteis,  in  order 
to  inform  and  satisfy  the  India  and  London  Life- Assurance  Company 
as  to  his  interest  in  the  said  policy  for  10002.,  on  the  27th  of  May, 
1851,  wrote  and  sent  a  letter  to  the  said  company,  as  follows : — 

"  Doctors'  Commons,  May  27,  1851. 
"  Gentlemen, — As  you  are  determined  to  be  informed  of  the  exact 
circumstances  relative  to  the  policy  of  assurance  in  your  office  upon  the 
life  of  His  late  Royal  Highness,  the  Duke  of  Cambridge,  I  beg  to  ac- 
quaint you  that  I  am  the  bond  fide  holder  of  that  policy,  and  that  I 
became  possessed  of  it  under  th^following  circumstances: — Mr.  Wright, 
who  had  assured  the  life  of  the  late  Duke  for  30002.  with  the  Anchor 
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Assurance  Company,  finding  the  payment  of  the  premiums  *in-  r*o7^ 
convenient,  requested  the  directors  of  that  company  to  commute  ^ 
his  claims  which  would  arise  upon  the  Duke's  death,  into  an  immediate 
annuity.  This  the  company  acceded  to ;  and  I,  as  a  director  of  that 
company,  am  personally  bound  to  pay  that  annuity.  When  the  annuity 
was  granted,  some  of  the  directors  were  of  opinion  that  the  policy  for 
10002.  in  the  India  and  London  office  should  be  discontinued:  but  I 
objected  to  that  course,  and  stated,  that,  if  the  directors  as  a  body  de- 
clined to  keep  up  the  policy,  if  they  would  allow  me,  I  would  do  so  on 
my  own  account,  and  would  give  to  the  company  whatever  sum  might 
be  considered  the  value  of  the  policy.  The  company  upon  this  allowed 
me  to  do  as  I  proposed :  but,  as  the  policy  was  of  no  great  value,  and 
was  at  the  time  partly  my  own,  did  not  require  me  to  pay  anything  for 
it.  And  so  little  did  I  think  of  the  possibility  of  any  question  arising 
when  the  Duke's  decease  might  occur,  that  I  did  not  require  a  transfer 
to  be  made  to  me  of  the  policy,  nor  even  any  memorandum  of  its  being 
my  property,  until  after  I  had  paid  the  second  premium ;  when  I  re- 
quested Mr.  Dalby  to  write  me  a  note  stating  the  policy  was  mine ; 
which  note  is  now  in  my  possession.  Under  these  circumstances,  gen- 
tlemen, I  trust  you  will  no  longer  delay  paying  the  just  claim,  and  thus 
put  an  end  to  all  further  dispute  and  litigation.  The  policy  was  origi- 
nally in  part  my  own ;  and  I  submit  that  I  had  subsequently  a  perfect 
right  to  keep  it  alive.  I  had  in  the  first  instance  an  insurable  interest 
in  his  late  Royal  Highness's  life  ;  and  that  interest  in  effect  is  a  con- 
tinuing interest  at  this  day,  as  I  am  bound  to  pay  Mr.  Wright's  an- 
nuity, the  consideration  for  which  being  the  sum  of  30002.,  payable  to  < 
him  on  the  death  of  the  Duke,  whenever  that  might  happen. 

"  Your  very  obedient  servant, 

«W.  C.  Cuiitbis." 
♦The  answer  further  admitted  that  the  policies  granted  by  r^o 
the  Anchor  Assurance  Company  to  Wright  were  cancelled  on  the  *- 
18th  of  October,  1848,  and  denied  that  the  policy  for  10002.  had  been 
kept  up  by  Dalby  as  a  private  speculation  of  his  own,  or  of  himself 
jointly  with  any  other  person  or  persons  other  than  the  said  Anchor 
Assurance  Company,  and  not  having  any  insurable  interest  in  the  life 
of  the  said  Duke  of  Cambridge ;  but,  admitting  that  Dalby  had  not 
and  never  had  any  insurable  interest  in  the  life  of  the  said  Duke, 
alleged  that  the  said  policy  for  10002.  having  been  effected  by  and  for 
the  benefit  of  the  said  Anchor  Assurance  Company,  and  the  said  W. 
C.  Curteis,  as  one  of  the  directors  of  the  said  Anchor  Assurance  Com- 
pany, having  had  such  interest  in  the  life  of  the  Duke  as  aforesaid,  and 
still  having  such  interest  as  aforesaid  in  the  said  policy,  and  Dalby  being 
the  resident  director  of  the  said  Anchor  Assurance  Company,  it  was 
submitted  that  he  was  the  proper  person  in  whose  name  proceedings 
should  be  taken  to  recover  the  amount  due  upon  the  said  policy  of  10002. ; 
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and  that  the  subsequent  premiums  were  paid  by  the  said  W.  0.  Curteis, 
and  the  action  brought  on  his  behalf,  &c. 

The  learned  judge  directed  the  jury,  that,  upon  the  facts  so  proved, 
the  said  Anchor  Life-Assurance  Company  wa&  not,  and  the  members 
constituting  the  same  company  were  not,  and  that  there  was  no  evidence 
that  such  company  or  members  was  or  were,  interested  in  the  life  of  the 
said  Adolphus  Frederick,  Duke  of  Cambridge,  in  manner  and  form  as 
the  plaintiff  had  thereof  in  the  declaration  in  that  behalf  alleged :  and 
thereupon  the  jury  gave  their  verdict  for  the  defendants.  But  the 
counsel  on  the  part  of  the  plaintiff,  before  the  jury  had  pronounced 
their  said  verdict,  excepted  to  the  said  direction  of  the  said  justice,  and 
insisted,  that  upon  the  facts  so  proved,  the  said  Anchor  Life-Assurance 
Company  was,  and  that  there  was  evidence  that  the  said  company  were, 
♦3741  *ia*ere8ted  ia  the  life  of  the  said  Duke,  in  manner  and  form  as 
J  the  plaintiff  had  thereof  in  the  declaration  in  that  behalf  alleged, 
and  that  the  said  justice  ought  so  to  have  directed  the  jury.  And, 
inasmuch,  &c. 

The  exceptions  came  on  for  argument  in  the  Exchequer  Chamber,  on 
the  27th  of  November  last,  before  Parke,  B.,  Alderson,  B.,  Wightman, 
J.,  Erie,  J.,  Flatt,  B.,  and  Crompton,  J. 

Bramwell  (with  whom  were  H.  Tindal  Atkinson  and  F.  J.  Smith), 
for  the  plaintiff. — Life-assurance  is,  in  effect,  a  contrivance  for  accu- 
mulating. The  contract  which  the  assured  enters  into  with  the  office, 
is,  not  a  contract  to  make  good  any  loss  to  the  assured,  but  a  simple 
and  absolute  contract  to  pay  a  given  sum  of  money  on  the  death  of  the 
life,  in  consideration  of  certain  unvarying  annual  payments  in  the  mean 
time.  [Alderson,  B. — The  case  of  Godsall  v.  Boldero,  9  East,  72, 
starts  with  the  palpable  fallacy,  that  it  is  a  mere  contract  of  indemnity. 
In  the  case  of  a  fire  or  marine  insurance,  the  office  does  not  necessarily 
pay  anything.  Life-assurance  is  altogether  different :  every  life  must 
come  to  an  end.  In  Godsall  v.  Boldero,  it  happened  to  be  the  contract 
of  a  creditor.]  Life-policies  bear  no  analogy  whatever  to  fire  or  sea- 
policies.  A  life-policy  increases  in  value  as  time  progresses :  not  so  a 
fire  or  a  marine  policy.  The  latter  are  strictly  contracts  of  indemnity. 
At  common  law,  wagering  policies, — Cousins  v.  Nantes,  3  Taunt. 
513, — or  policies  on  the  lives  of  persons  in  which  the  assured  has 
no  interest, — Schwieger  v.  Magee,  1  Cooke  &  Alcock  (Irish),  182,-r- 
were  valid.  It  was  only  by  the  19  G.  2,  c.  37,  that  the  former 
were  prohibited, — 1  Arnould  on  Insurance,  277  (where  the  cases  are 
collected), — and  the  latter  by  the  14  G.  3,  c.  48, — Goreham  i».  Sweet- 
ing, 2  Saund.  200.  Then,  has  the  14  G.  3,  c.  48,  made  any  difference 
which  affects  this  case  ?  It  is  submitted  that  the  only  effect  is,  that 
*37V1  **^e  Party  ©ntering  into  the  contract  shall  have  an  interest  in 
-*  the  life  assured  at  the  time  the  contract  is  entered  into.  The 
14  G.  3,  c.  48,  is  intituled  "  An  act  for  regulating  insurances  upon 
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lives,  and  for  prohibiting  all  such  insurances,  except  in  cases  where  the 
persons  insuring  shall  have  an  interest  in  the  life  or  death  of  the  per- 
sons insured."  The  1st  section  recites  that  "  it  hath  been  found  by 
experience  that  the  making  insurances  on  lives,  or  other  events,  wherein 
the  assured  shall  have  no  interest,  hath  introduced  a  mischievous  kind 
of  gaming ;"  and,  for  remedy  thereof,  enacts,  "  that,  from  and  after  the 
passage  of  this  act,  no  insurance  shall  be  made  by  any  person  or  per- 
sons, bodies  politic  or  corporate,  on  the  life  or  lives  of  any  person  or 
persons,  or  On  any  event  or  events  whatsoever,  wherein  the  person  or 
persons  for  whose  use,  benefit,  or  on  whose  account  such  policy  or  poli- 
cies shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or 
wagering ;  and  that  every  assurance  made  contrary  to  the  true  intent 
and  meaning  hereof,  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever."  The  2d  section  enacts  "that  it  shall  not  be  lawful  to 
make  any  policy  or  policies  on  the  life  or  lives  of  any  person  or  persons, 
or  other  event  or  events,  without  inserting  in  such  policy  or  policies  the 
person  or  persons'  name  or  names  interested  therein,  or  for  whose  use, 
benefit,  or  on  whose  account  Buch  policy  is  so  made  or  underwrote." 
The  3d  section  enacts  "  that,  in  all  cases  where  the  insured  hath  inter- 
est in  such  life  or  lives,  event  or  events,  no  greater  sum  shall  be  reco- 
vered or  received  from  the  insurer  or  insurers  than  the  amount  or  value 
of  the  interest  of  the  insured  in  such  life  or  lives,  or  other  event  or 
events."  And  the  4th  section  excludes  from  the  operation  of  the  act 
insurances  on  ships,  goods,  or  merchandises.  [Parke,  B. — No  doubt 
it  was  a  valid  contract  at  common  law.  It  all  depends  on  the  14  G.  3, 
c.  48.]  If  the  contract  was  *valid  at  the  time  it  was  made,  the  r^ona 
statute  does  not  avoid  it.  The  fact  of  the  debt  being  paid,  and  L 
so  the  interest  of  the  creditor  in  the  life  ceasing,  ought  not  in  reason 
or  justice  to  deprive  him  of  the  premiums  which  he  may  have  paid  for 
a  long  series  of  years.  Or,  suppose  the  debtor  dies  leaving  no  available 
assets,  and  the  office  pay  the  sum  insured  upon  his  life  by  a  creditor ; 
that  clearly  does  not  discharge  the  debt :  is  the  office  entitled  to  demand 
the  money  back,  if  the  debtor's  executors, — say,  ten  years  after  his 
death, — become  possessed  of  funds  wherewith  to  pay  the  debt  ?  That 
must  be  the  result,  if  Gocfsall  v.  Boldero  be  sustained.  In  Godsall  v. 
Boldero,  the  plaintiff,  a  creditor  of  Mr.  Pitt,  had  insured  his  life  in  the 
Pelican  Insurance  Office  for  5002.  At  the  time  of  effecting  the  policy, 
and  at  the  time  of  Mr.  Pitt's  death,  he  was  indebted  to  the  plaintiff  in 
a  sum  exceeding  5002.  After  Mr.  Pitt's  death,  his  debts  (and  the 
plaintiff's,  amongst  others)  were  paid  by  a  parliamentary  grant.  The 
plaintiff  brought  an  action  against  the  Pelican  Office ;  and,  in  the  argu- 
ment of  Dampier,  the  claim  was  rested,  with  one  exception,  upon  the 
true  footing.  It  was  improperly  conceded  by  him  that  the  interest  of 
the  assured  must  continue  up  to  the  time  of  the  death  of  the  debtor. 
Marryat,  on  the  other  hand,  argued  that  the  contract  was  strictly  and 
VOL.  xv. — 34  Z 
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properly  a  contract  of  indemnity  only.  And  in  the  reply  it  was  cor- 
rectly denied  "  that  the  subsequent  payment  of  the  debt  oat  of  the 
grant  of  parliament  was  like  the  case  of  salvage  on  a  marine  policy ; 
for,  that  was  an  advantage  calculated  upon  by  the  underwriters  in 
fixing  the  amount  of  the  premium ;  but  here  the  solvency  of  the  debtor 
formed  no  basis  of  the  calculation,  but  only  the  probable  duration  of 
his  life."  Lord  Ellenborough,  in  delivering  the  judgment  of  the  court, 
adopting  the  argument  of  the  defendant,  says :  "  This  assurance,  as 
every  yother  to  which  the  law  gives  effect  (with  the  exceptions  only 
*3771  *whi°h  are  contained  in  the  2d  and  3d  sections  of  the  statute  19 

-*  G.  2,  c.  37),  is  in  its  nature  a  contract  of  indemnity,  as  distin- 
guished from  a  contract  by  way  of  gaming  or  wagering.  The  interest 
which  the  plaintiffs  had  in  the  life  of  Mr.  Pitt  was  that  of  creditors ;  a 
description  of  interest  which  has  been  held  in  several  late  cases  to  be 
an  insurable  one,  and  not  within  the  prohibition  of  the  statute  14  G. 
3,  c.  48,  s.  1.  That  interest  depended  upon  the  life  of  Mr.  Pitt,  in 
respect  of  the  means,  and  of  the  probability  of  payment,  which  the 
continuance  of  his  life  afforded  to  such  creditors,  and  the  probability 
of  loss  which  resulted  from  his  death.  The  event  against  which  the 
indemnity  was  sought  by  this  assurance,  was  substantially  the  expected 
consequence  of  his  death  as  affecting  the  interests  of  these  individuals 
assured  in  the  loss  of  their  debt.  The  action  is,  in  point  of  law,  founded 
upon  a  supposed  damnification  of  the  plaintiffs,  occasioned  by  his  death, 
existing  and  continuing  to  exist  at  the  time  of  the  action  brought :  and, 
being  so  founded,  it  follows,  of  course,  that  if,  before  the  action  was 
brought,  the  damage,  which  was  at  first  supposed  likely  to  result  to  the 
creditors  from  the  death  of  Mr.  Pitt,  were  wholly  obviated  and  pre- 
vented by  the  payment  of  his  debt  to  them,  the  foundation  of  any  action 
on  their  part,  on  the  ground  of  such  insurance,  fails.  And  it  is  no 
objection  to  this  answer,  that  the  fund  out  of  which  this  debt  was  paid 
did  not  (as  was  the  case  in  the  present  instance)  originally  belong  to 
the  executors,  as  a  part  of  the  assets  of  the  deceased :  for,  though  it 
were  derived  to  them  aliunde,  the  debt  of  the  testator  was  equally  satis- 
fied by  them  thereout ;  and  the  damnification  of  the  creditors,  in  respect 
of  which  their  action  upon  the  assurance  contract  is  alone  maintaina- 
ble, was  fully  obviated  before  their  action  was  brought.  This  is  agree- 
*3781  a^e  to  ^e  doctrine  of  Lord  Mansfield,  in  Hamilton  v.  Mendes,  2 

■*  *Burr.  1210.  The  words  of  Lord  Mansfield  are, — *  The  plain- 
tiff's demand  is  for  an  indemnity:  his  action,  then,  must  be  founded 
a  upon  the  nature  of  the  damnification,  as  it  really  is  at  the  time  the 
action  is  brought.  It  is  repugnant,  upon  a  contract  for  indemnity,  to 
recover  as  for  a  total  loss,  when  the  event  has  decided  that  the  damni- 
fication in  truth  is  an  average,  or  perhaps  no  loss  at  all.'  <  Whatever 
undoes  the  damnification  in  the  whole,  or  in  part,  must  operate  upon 
the  indemnity  in  the  same  degree.     It  is  a  contradiction  in  terms,  to 
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bring  an  action  for  indemnity,  where,  upon  the  whole  event,  no  damage 
has  been  sustained.' "  The  first  part  of  the  judgment  assumes  the 
whole  question.  And  the  only  authority  Lord  Ellenborough  quotes,  is 
Hamilton  v.  Mendes,  which  was  the  case  of  a  marine  policy,  which  is 
strictly  and  properly  an  indemnity.  Mr.  Smith,  by  selecting  this  as  a 
Leading  Case,  and  not  impugning  it,  seems  to  give  some  additional 
weight  to  it.  In  the  note  at  p.  170,  of  Vol.  2,  he  says :  "  The  principal 
case  of  Godsall  v.  Boldero  did  not,  indeed,  turn  on  the  statute  of  14 
G.  3,  but  on  the  common  law  doctrine,  that  insurance  is  a  contract  of 
indemnity.  The  act  applies  to  cases  where  there  never  was  an  interest 
to  insure ;  the  common  law  doctrine  to  cases  where  there  was  an  interest, 
but  the  insured  has  been  indemnified  without  the  aid  of  the  insurers. 
The  doctrine  established  by  Godsall  v.  Boldero,  as  applicable  to  such 
cases,  is  recognised  in  Ex  parte  Andrews,  in  re  Emett,  1  Madd.  573." 
Ex  parte  Andrews,  however,  was  decided  on  another  point,  though  it 
certainly  assumes  Godsall  v.  Boldero  to  be  law.  It  was  also  in  some 
sort  recognised  by  Lord  Tenterden  in  Barber  v.  Morris,  1  M.  &  Bob. 
62 :  but  it  was  not  necessary  to  the  decision  of  the  case.  So,  in  Hen- 
son  v.  Blackwell,  4  Hare,  434,  which  was  a  somewhat  remarkable  case. 
A  debtor  and  his  wife  joined  in  an  assignment  of  the  chose  in  action  of 
the  wife  to  a  *creditor  of  the  husband,  to  secure  300 J.  owing  by  r*o»rg 
the  husband.  The  creditor  afterwards  insured  the  life  of  the  L 
wife  in  a  sum  of  200!.  The  chose  in  action  was  not  reduced  into  pos- 
session in  the  lifetime  of  the  wife.  The  wife  died,  and  the  creditor 
received  from  the  insurance  office  the  2002. :  and  it  was  held,  in  a  suit 
for  redemption,  that  if  the  creditor  had  no  insurable  interest  in  the  life 
of  the  debtor's  wife,  the  debtor  could  have  no  claim  to  the  application 
of  the  sum  insured  towards  the  payment  of  his  debt ;  that  there  the 
creditor  had  such  insurable  interest,  but  the  risk  ceased  at  the  death  of 
the  wife ;  and  that  the  money  afterwards  paid  by  the  insurance  office, 
being  paid  in  their  own  wrong,  the  debtor  was  not  entitled  to  have  it 
applied  in  reduction  of  his  debt.  All  these  cases  are  the  offspring  of 
Godsall  v.  Boldero,  and  must  fall  with  it.  Upon  what  principle  is  it 
that  a  policy  is  operative  in  the  hands  of  the  assignee,  if  the  contract 
be  a  mere  contract  of  indemnity  ?  And  that  it  is  so  available  in  the 
hands  of  the  assignee,  is  clear  from  Ashley  v.  Ashley,  3  Simons,  149, 
and  numerous  other  cases.  Here,  the  Anchor  Assurance  Company  had 
paid  two  annual  premiums  on  this  policy  before  the  arrangement  entered 
into  with  Wright.  The  policy,  therefore,  was  worth  something.  They 
might  have  sold  it ;  and  the  title  of  the  purchaser  would  not  have  been 
affected  by  what  afterwards  took  place  between  them  as  to  the  annui- 
ties :  he  still  would  have  had  an  interest  in  the  Duke's  life. 

Channett,  Serjt.  (with  whom  were  Partridge  and  Coxon),  contr&. — 
The  plaintiff  can  only  recover  in  respect  of  an  interest  in  the  life  in- 
sured continuing  down  to  the  period  of  the  death.    [Parke,  B. — You 
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had  better  address  yourself  to  the  question  whether  or  not  an  interest 
at  the  time  of  the  contract  is  sufficient.  If  we  should  think  that  not 
enough,  we  can  hear  you  on  the  other  point  afterwards.]  The  cases  of 
*Qftm  ^re  an(*  *mar*ne  insurances  do  not  materially  bear  upon  the 

-*  question  now  to  be  discussed.  They  are  upon  the  face  of  them 
contracts  of  indemnity,  and  nothing  more.  Many  cases  have  decided 
that  the  interest  in  fire  policies  must  continue  down  to  the  time  of  the 
fire :  it  will  be  enough  to  cite  one, — The  Sadlers'  Company  v.  Badcock, 
2  Atk.  554.  As  to  marine  assurances, — before  the  passing  of  the  19 
G.  2,  c.  37,  doubts  had  been  entertained  whether  a  policy  "  interest  or 
no  interest"  was  good :  and  the  courts  had  at  last  arrived  at  the  con- 
clusion that  such  policies  were  not  void  at  common  law,  but  that,  if 
the  policy  did  not  so  state,  it  must  be  taken  to  be  a  policy  on  interest ; 
and  a  declaration  on  such  a  policy  would  be  bad  if  it  did  not  aver  inte- 
rest. That  state  of  things  was  corrected  by  the  19  G.  2,  c.  37,  which 
passed  for  the  purpose  of  invalidating  wager  policies,  with  two  or  three 
exceptions.  The  question  does  in  some  degree  depend  upon  the  deci- 
sion in  Godsall  v.  Boldero.  Supposing  that  case  to  be  rightly  decided, 
on  the  ground  stated  on  the  other  syie,  it  will  govern  the  present. 
But  it  may  also  be  supported  on  the  ground  that  there  was  a  cesser  of 
interest  before  the  commencement  of  the  action.  Lord  Ellenborough 
never  could  have  intended  to  use  the  word  "  indemnity"  in  the  sense 
which  has  been  suggested.  The  debt  there  was  paid  before  the  expiration 
of  three  months  after  Mr.  Pitt's  death :  there  was,  therefore,  no  vested 
right  of  action  at  the  time.  [Parke,  B. — There  was  a  vested  right  to 
the  money  immediately  on  the  death.]  The  decision  of  Godsall  v.  Bol- 
dero took  place  long  after  the  passing  of  the  14  G.  3,  c.  48 :  and  Lord 
Ellenborough  must  be  understood  as  speaking  of  the  law  as  explained  by 
that  statute.  Doubts  formerly  existed  whether  that  statute  was  a  de- 
claratory or  an  enacting  statute.  In  a  case  argued  before  the  Exchequer 
Chamber  in  Ireland, — The  British  Commercial  Insurance  Company  v. 
*3811  *^a8ee>  *  Cooke  &  Alcock,  182,  where  it  had  been  contended 

-*  at  the  Bar  that  the  statute  was  only  declaratory  of  the  common 
law  of  England,  Bushe,  C.  J.,  said :  "  No  authority  has  been  cited  to 
show  that  such  an  insurance  has  been  held  illegal,  as  being  against 
policy  or  morals,  in  any  case  decided  in  England  before  the  statute ; 
and  it  is  only  necessary  to  look  at  the  statute,  to  be  satisfied  that  it  is 
not  declaratory,  for,  it  does  not  recite  any  existing  doubt,  or  prevailing 
mistake  as  to  the  law,  but,  on  the  contrary,  recites  <that  making 
insurances  on  lives  or  other  events  in  which  the  assured  shall  have  no 
interest,  has  been  found  by  experience  to  have  introduced  a  mischievous 
kind  of  gaming,'  and  then  enacts,  'that,  from  and  after  the  passing  of 
this  act,  no  insurance  shall  be  made  in  which  the  insured  shall  have  no 
interest :'  thus  recognising  the  frequency  of  the  practice,  and  the  neces- 
sity for  preventing  it  in  future"   It  may  be  conceded  that  the  contract 


15  COMMON  BENCH.    (6  J.  SCOTT.)  381 

would  not  be  invalidated  at  common  law.  But,  to  hold  the  statute  14 
G.  3,  $.  48,  b.  1,  to  be  confined  to  interest  at  the  time  of  the  contract, 
will  be  giving  the  statute  a  construction  more  narrow  than  its  language 
fairly  warrants.  Whatever  be  the  true  construction  of  the  1st  section, 
it  must  be  read  in  conjunction  with  the  3d,  which  provides,  that,  "  in 
all  cases  where  the  insured  hath  interest  in  such  life  or  lives,  event  or 
events,  no  greater  sum  shall  be  recovered  or  received  from  the  insurer 
or  insurers  than  the  amount  or  value  of  the  interest  of  the  insured  in 
such  life  or  lives,  event  or  events."  Taking  these  two  sections  together, 
their  meaning  is,  that  a  policy  on  the  life  of  a  third  person,  is  a  con- 
tract of  indemnity  to  the  extent  that  the  statute  has  so  made  it,  viz.  to 
the  extent  of  the  interest  the  party  seeking  to  enforce  it  has  at  the  time 
of  suing.  And  to  that  extent  Lord  Ellenborough's  judgment  in  God- 
sail  -v.  Boldero  is  right.  The  statute  has  made  it  a  contract  of  indemnity 
because  nothing  could  be  recovered  *on  it  but  the  interest  at  the  r^ooq 
time  of  the  death.  [Alderson,  B. — Lord  Ellenborough  means  '- 
to  say  that  a  man  insuring  his  own  life  enters  into  a  contract  of 
indemnity.  It  is  impossible  for  words  to  be  plainer.]  There  may  be 
some  little  inaccuracy  in  the  report :  but  the  case  may  be  supported  on 
the  ground  above  suggested.  Godsall  v.  Boldero  has  received  the 
Banction  of  many  eminent  judges.  Lord  Tenterden,  in  Barber  i>.  Mor- 
ris, 1  M.  &  Rob.  62,  treated  it  as  a  sound  decision.  In  Phillips  v. 
Eastwood,  1  Lloyd  &  Goold  (Cases  temp.  Sugden),  270,  290,  it  was 
cited :  and  the  Lord  Chancellor  said :  "  As  between  the  insurance  office 
and  the  insured,  the  policy  of  assurance  is  only  a  contract  of  indemnity  ; 
but,  as  between  man  and  man,  it  is  generally  treated  as  an  additional 
permanent  security.  There  may  be  various  sorts  of  policies :  a  man 
has  an  interest  in  his  own  life,  and  may  insure  it ;  that  is,  in  effect,  a 
contract  with  the  office  to  have  a  sum  of  money  paid  at  his  death.  The 
character  of  an  insurance  by  way  of  indemnity  is,  to  provide  for  the 
case  where  the  party  may  sustain  a  loss.  But,  where  the  object  is  to 
Becure  a  debt  or  sum  of  money  in  the  nature  of  a  loan,  there  it  is,  in 
the  hands  of  the  creditor,  and  as  between  him  and  the  debtor,  in  the 
nature  of  an  additional  security  for  the  debt."  His  Lordship  adopts  the 
view  above  suggested :  and  the  case  shows  that  there  is  an  obvious  and 
a  sound  distinction  between  an  assurance  on  a  man's  own  life,  and  an 
insurance  by  a  creditor  for  the  purpose  of  securing  a  debt.  In  Humphrey 
v.  Arabin,  2  Lloyd  &  Goold  (Cas.  temp.  Plunket),  318, — where  it  was  held, 
that  payment  to  a  creditor  by  an  assurance  company  of  the  amount  of  a 
policy  on  the  life  of  the  debtor  is  not  pro  tanto  a  satisfaction  of  the  debt 
of  the  latter, — Godsall  v.  Boldero,  and  Ex  parte  Andrews  having  been 
cited,  the  Lord  Chancellor  said :  "  That  case  (Godsall  v.  Boldero)  was 
upon  an  assurance  made  under  the  law  of  England  with  the  Pelican 
Life  *  Assurance  Company  on  the  life  of  Mr.  Pitt.  The  debt  r*qoq 
due  to  the  plaintiff  by  Mr.  Pitt  was  paid  by  his  executors,  and  *- 

z2 


383  DALBY  v.  LIFE-ASSURANCE  CO.    M.  T.  1854. 

the  plaintiff  having  brought  his  action  against  the  assurance  company 
on  the  policy,  and  that  fact  being  pleaded  by  them  and  found  hy  the 
verdict,  it  was  decided  by  the  Court  of  King's  Bench,  on  a  case  reserved, 
that  the  payment  of  the  debt  by  the  executors  was  a  discharge  to  the 
assurance  company,  and  the  fact  of  the  funds  being  supplied  aliunde 
made  no  difference.  The  proposition,  therefore,  that  <  the  satisfaction 
of  the  debt  discharges  the  insurer,'  is  now  undeniable.  But  it  by  no 
means  follows  that  the  converse  of  the  proposition  is  true,  and  that  the 
payment  by  the  insurer  shall  amount  to  a  satisfaction  of  the  debt.  No 
authority  has  been  cited  to  sustain  this  latter  proposition.  The  case 
of  Ex  parte  Andrews,  2  Rose,  410,  has  been  cited  for  the  purpose; 
but  it  does  not  decide  the  question,  and  appears  to  me  rather  to  fur- 
nish a  contrary  inference."  And,  after  commenting  upon  that  case, 
his  Lordship  proceeds, — "  The  argument  of  Lord  Ellenborough  in  the 
case  of  Godsall  v.  Boldero  rests  merely  on  the  decision  of  Lord  Mans- 
field in  the  case  of  Hamilton  v.  Mendes ;  and  both  cases  go  altogether 
upon  the  contract  with  the  insurers  being  a  contract  of  indemnity. 
Now,  this  grows  solely  out  of  the  enactments  of  the  legislature,  and  on 
the  contract  being  such  an  one  as  the  law  gives  effect  to :  and  it  is  a 
mistake  to  say,  as  it  has  been  argued  in  this  case,  that  therefore  the 
insurer  is  in  the  nature  of  a  surety  for  the  payment  of  the  debt  of  the 
principal  debtor.  The  protection  of  the  insurer  grows  merely  out  of 
the  policy  of  the  law,  and  the  particular  enactment  of  the  legislature : 
but,  with  reference  either  to  the  party  who  gets  the  insurance,  or  with 
reference  to  the  debtor,  there  is  no  circumstance  which  puts  him  in  the 
character  of  a  surety  for  the  debtor.  He  has  no  right  to  call  on  the 
*ooji  debtor's  executors  to  pay  the  debt ;  and  it  is  *no  concern  of 
■"  his  whether  the  debtor  is  able  to  pay  or  utterly  insolvent." 
Here,  then,  we  have  an  adoption  of  Lord  Ellenborough's  decision  in 
Godsall  v.  Boldero,  by  Sir  John  Leach,  V.  C,  in  Ex  parte  Andrews, 
2  Ro9e,  410,  by  Sir  James  Wigram,  V.  C,  in  Henson  v.  Blackwell,  4 
Hare,  434,  by  Lord  St.  Leonards,  C,  in  Philips  v.  Eastwood,  1  Lloyd 
&  Goold,  270,  and  by  Lord  Plunket,  C,  in  Humphrey  v.  Arabin,  2 
Lloyd  &  Goold,  318.  And  it  is  certainly  somewhat  singular  that  these 
objections  to  the  soundness  of  the  decision  in  Godsall  v.  Boldero  should 
now  be  presented  for  the  first  time.  [Alderson,  B. — Lord  St.  Leo- 
nards adds,  in  Phillips  v.  Eastwood, — "  Godsall  v.  Boldero  decided  that 
the  money  could  not  be  recovered  from  the  office,  if  the  debt  were  paid 
aliunde ;  but  the  offices  have  not  found  it  to  be  for  their  benefit  to  act  on 
the  rigid  rule,  and  I  believe  they  generally  pay  without  inquiry."  God- 
sall v.  Boldero,  therefore,  seems  not  to  have  been  acted  upon  by  the 
offices  ;  and  it  could  not  have  been  carried  to  a  court  of  error.]  It  is 
submitted  that  Godsall  v.  Boldero  was  rightly  decided, — assuming  that 
it  went  on  the  ground  that  the  policy  is  a  contract  of  indemnity,  by 
reason  of  the  provision  contained  in  the  3d  section  of  the  14  G.  3,  c. 


15  COMMON  BENCH.     (G  J.  SCOTT.)  384 

48.  If  that  section  limits  the  creditor's  right  to  sue  on  the  policy 
where  the  interest  ceases  before  the  death,  that  will  support  Godsall  v. 
Boldero,  and  entitle  the  defendants  to  judgment. 

Bramwelly  in  reply. — It  is  said  that  Godsall  v.  Boldero  has  never 
been  disparaged  until  to-day.  But  it  is  clear,  that,  by  common  con- 
sent, it  has  never  been  acted  upon ;  and  it  is  now  conceded  that  the 
reasoning  of  the  judgment  cannot  be  supported.  The  argument  upon 
which  it  is  endeavoured  to  sustain  the  decision,  departs  from  the  gram- 
matical construction  of  the  statute.  The  word  «  hath,"  in  the  3d  sec- 
tion refers,  not  to  the  time  of  the  *action  brought  upon  the  po-  p^^ 
licy,  but  to  the  time  of  entering  into  the  contract.  In  truth,  the  *- 
3d  section  merely  intended  to  limit  the  party's  right  to  recover,  to  the 
extent  of  the  interest  he  had  in  the  life,  or  other  event,  when  the  policy 
was  effected.  [Alderson,  B. — The  clause  was  inserted  in  order  to  pre- 
vent colourable  insurances.  A  man  might  lend  another  52.,  to  enable 
him  to  insure  for  10,0002.] 

Pabkb,  B. — If  we  should,  upon  consideration,  think  that  the  interest 
must  be  a  continuing  interest,  as  my  Brother  Ohannell  contends,  we 
will  hear  the  matter  further  discussed  upon  the  question  whether  the 
facts  disclosed  upon  this  bill  of  exceptions  show  such  continuing  inte- 
rest. Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  court : — 

This  case  comes  before  us  on  a  bill  of  exceptions  to  the  ruling  of  my 
Brother  Gresswell  at  Nisi  Prius.  We  learn,  that,  on  the  trial,  he  reserved 
the  important  point  which  arose  in  it  for  the  consideration  of  the  Court 
of  Common  Pleas ;  and  that,  when  it  came  on  for  discussion,  it  was 
thought  right  to  put  it  on  the  record  in  the  shape  of  a  bill  of  exceptions, 
that  it  may  carried,  if  it  should  be  thought  proper,  to  the  highest  tri- 
bunal :  and  we  have  now,  after  a  very  able  argument  on  both  sides,  to 
dispose  of  it  in  this  court  of  error. 

It  is  an  action  on  what  is  usually  termed  a  policy  of  life-assurance, 
brought  by  the  plaintiff  as  a  trustee  for  the  Anchor  Assurance  Company, 
on  a  policy  for  10002.  on  the  life  of  his  late  Royal  Highness,  the  Duke 
of  Cambridge. 

The  Anchor  Life-Assurance  Company  had  insured  the  Duke's  life  in 
four  separate  policies, — two  for  10002.,  and  two  for  5002.  each,  granted 
by  that  company  to  one  *Wright.  In  consequence  of  a  resolu-  r*qofi 
tion  of  their  directors,  they  determined  to  limit  their  insurances  ■- 
to  20002.  on  one  life ;  and,  this  insurance  exceeding  it,  they  effected  a 
policy  with  the  defendants  for  10002.  by  way  of  counter-insurance. 

At  the  time  this  policy  was  subscribed  by  the  defendants,  the  Anchor 
Company  had  unquestionably  an  insurable  interest  to  the  full  amount. 
Afterwards,  an  arrangement  was  made  between  the  office  and  Wright, 
for  the  former  to  grant  an  annuity  to  Wright  and  his  wife,  in  conside- 
ration of  a  sum  of  money,  and  of  the  delivery  up  of  the  four  policies  to 
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hv  cancelled,  which  was  done ;  but  one  of  the  directors  kept  the  present 
policy  on  foot,  by  the  payment  of  the  premiums  till  the  Duke's  death. 

It  may  be  conceded,  for  the  purpose  of  the  present  argument,  that 
these  transactions  between  Wright,  and  the  office  totally  put  an  end  to 
that  interest  which  the  Anchor  Company  had  when  the  policy  was 
effected,  and  in  respect  of  which  it  was  effected :  and  that,  at  the  time 
of  the  Duke's  death,  and  up  to  the  commencement  of  the  suit,  the  plain- 
tiff had  no  interest  whatever. 

This  raises  the  very  important  question,  whether,  under  these  cir- 
cumstances, the  assurance  was  void,  and  nothing  could  be  recovered 
thereon. 

If  the  court  had  thought  some  interest  at  the  time  of  the  Duke's 
death  was  necessary  to  make  the  policy  valid,  the  facts  attending  the 
keeping  up  of  the  policy  would  have  undergone  further  discussion. 

There  is  the  usual  averment  in  the  declaration,  that,  at  the  time  of 
the  making  of  the  policy,  and  thence  until  the  death  of  the  Duke,  the 
Anchor  Assurance  Company  was  interested  in  the  life  of  the  Duke,  and 
a  plea,  that  they  were  not  interested  modo  et  formft, — which  traverse 
makes  it  unnecessary  to  prove  more  than  the  interest  at  the  time  of 
^ooirn  making  the  policy,  if  that  interest  was  ^sufficient  to  make  it 
•*  valid  in  point  of  law :  Lush  v.  Russell,  5  Exch.  203.  f  We  are  all 
of  opinion  that  it  was  sufficient ;  and,  but  for  the  case  of  Oodsall  v.  Bol- 
dero,  9  East,  72,  should  have  felt  no  doubt  upon  the  question. 

The  contract  commonly  called  life-assurance,  when  properly  consi- 
dered, is  a  mere  contract  to  pay  a  certain  sum  of  money  on  the  death 
of  a  person,  in  consideration  of  the  due  payment  of  a  certain  annuity 
for  his  life, — the  amount  of  the  annuity  being  calculated,  in  the  first 
instance,  according  to  the  probable  duration  of  the  life:  and,  when 
once  fixed,  it  is  constant  and  invariable.  The  stipulated  amount  of  an- 
nuity is  to  be  uniformly  paid  on  one  side,  and  the  sum  to  be  paid  in  the 
event  of  death  is  always  (except  when  bonuses  have  been  given  by  pros- 
perous offices)  the  same,  on  the  other.  This  species  of  insurance  in  no 
way  resembles  a  contract  of  indemnity. 

Policies  of  assurance  against  fire  and  against  marine  risks,  are  both 
properly  contracts  of  indemnity, — the  insurer  engaging  to  make  good, 
within  certain  limited  amounts,  the  losses  sustained  by  the  assured  in 
their  buildings,  ships,  and  effects.  Policies  on  maritime  risks  were 
afterwards  used  improperly,  and  made  mere  wagers  on  the  happening 
of  those  perils.  This  practice  was  limited  by  the  19  G.  2,  c.  37,  and 
put  an  end  to  in  all  except  a  few  cases.  But,  at  common  law,  before 
this  statute  with  respect  to  maritime  risks,  and  the  14  G.  3,  c.  48,  as 
to  insurances  on  lives,  it  is  perfectly  clear  that  all  contracts  for  wager- 
policies,  and  wagers  which  were  not  contrary  to  the  policy  of  the  law, 
were  legal  contracts ;  and  so  it  is  stated  by  the  court  in  Cousins  t>. 
Nantes,  3  Taunt.  315,  to  have  been  solemnly  determined  in  the  case  of 
Lucena  v.  Crawford,  2  Bos.  &  P.  324,  2  N.  R.  269,  without  even  a  dif- 
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ference  of  opinion  among  all  the  judges.  To  the  like  effect  was  the 
decision  of  the  court  of  error  in  Ireland,  before  all  the  judges  except 
three,  in  The  *British  Insurance  Company  v.  Magee,  Cooke  &  r^o 
Alcock,  182,  that  the  insurance  was  legal  at  common  law.  *- 

The  contract,  therefore,  in  this  case,  to  pay  a  fixed  sum  of  10002.  on 
the  death  of  the  late  Duke  of  Cambridge,  would  have  been  unquestion- 
ably legal  at  common  law,  if  the  plaintiff  had  had  an  interest  thereon  or 
not :  and  the  sole  question  is,  whether  this  policy  was  rendered  illegal 
and  void  by  the  provisions  of  the  statute  14  G.  8,  c.  48.  This  depends 
upon  its  true  construction. 

The  statute  recites,  that  the  making  insurances  on  lives  and  other 
events  wherein  the  assured  shall  have  no  interest,  hath  introduced  a 
mischievous  kind  of  gaming :  and,  for  the  remedy  thereof,  it  enacts, 
<<  that  no  insurance  shall  be  made  by  any  one  on  the  life  or  lives  of  any 
person  or  persons,  or  on  any  other  events  whatsoever,  wherein  the  per- 
son or  persons  for  whose  use  and  benefit,  or  on  whose  account,  such 
policy  shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or 
wagering ;  and  that  every  assurance  made  contrary  to  the  true  intent 
and  meaning  hereof  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever." 

As  the  Anchor  Assurance  Company  had  unquestionably  an  interest 
in  the  continuance  of  the  life  of  the  Duke  of  Cambridge, — and  that  to 
the  amount  of  1000Z.,  because  they  had  bound  themselves  to  pay  a  sum 
of  1000J.  to  Mr.  Wright  on  that  event, — the  policy  effected  by  them 
with  the  defendants  was  certainly  legal  and  valid,  and  the  plaintiff, 
without  the  slightest  doubt,  could  have  recovered  the  full  amount,  if 
there  were  no  other  provisions  in  the  act. 

This  contract  is  good  at  common  law,  and  certainly  not  avoided  by 
the  1st  section  of  the  14  G.  8,  c.  48.  This  section,  it  is  to  be  observed, 
does  not  provide  for  any  particular  amount  of  interest.  According  to 
it,  if  there  was  any  interest,  however  small,  the  policy  would  not  be 
avoided. 

♦The  question  arises  on  the  third  clause.  It  is  as  follows : —  r*qoq 
"  And  be  it  further  enacted,  that,  in  all  cases  where  the  insured  L 
hath  interest  in  such  life  or  lives,  event  or  events,  no  greater  sum  shall 
be  recovered  or  received  from  the  insurer  or  insurers,  than  the  amount 
or  value  of  the  interest  of  the  assured  in  such  life  or  lives,  or  other 
event  or  events." 

Now,  what  is  the  meaning  of  this  provision  ? 

On  the  part  of  the  plaintiff,  it  is  said,  it  means  only,  that,  in  all  cases 
in  which  the  party  insuring  has  an  interest  when  he  effects  the  policy,  j 
his  right  to  recover  and  receive  is  to  be  limited  to  that  amount ;  other- 
wise, under  colour  of  a  small  interest,  a  wagering  policy  might  be  made 
to  a  large  amount, — as  it  might  if  the  first  clause  stood  alone.  The 
right  to  recover,  therefore,  is  limited  to  the  amount  of  the  interest  at 
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the  time  of  effecting  the  policy.  Upon  that  value,  the  assured  must 
have  the  amount  of  premium  calculated :  if  he  states  it  truly,  no  diffi- 
culty can  occur :  he  pays  in  the  annuity  for  life  the  fair  value  of  the 
sum  payable  at  death.  If  he  misrepresents,  by  over-rating  the  value 
of  the  interest,  it  is  his  own  fault,  in  paying  more  in  the  way  of  annuity 
than  he  ought ;  and  he  can  recover  only  the  t^rue  value  of  the  interest 
in  respect  of  which  he  effected  the  policy:  but  that  value  he  can  reco- 
ver. Thus,  the  liability  of  the  assurer  becomes  constant  and  uniform, 
to  pay  an  unvarying  sum  on  the  death  of  the  cestui  que  vie,  in  consid- 
eration of  an  unvarying  and  uniform  premium  paid  by  the  assured. 
The  bargain  is  fixed  as  to  the  amount  on  both  sides. 

This  construction  is  effected  by  reading  the  word  «  hath"  as  referring 
to  the  time  of  effecting  the  policy.  By  the  1st  section,  the  assured  is 
prohibited  from  effecting  an  insurance  on  a  life  or  on  an  event  wherein 
he  "  shall  have"  no  interest, — that  is,  at  the  time  of  assuring :  and 
then  the  3d  section  requires  that  he  shall  cover  only  the  interest  that 
♦3Q01  **e  "natk"  ^  ne  nas  an  interest  when  the  policy  is  made,  he 
-*  is  not  wagering  or  gaming,  and  the  prohibition  of  the  statute 
does  not  apply  to  his  case.  Had  the  3d  section  provided  that  no  more 
than  the  amount  or  value  of  the  interest  should  be  insured,  a  question 
might  have  been  raised,  whether,  if  the  insurance  had  been  for  a  larger 
amount,  the  whole  would  not  have  been  void :  but  the  prohibition  to 
recover  or  receive  more  than  that  amount,  obviates  any  difficulty  on 
that  head. 

On  the  other  hand,  the  defendants  contend  that  the  meaning  of  this 
clause  is,  that  the  assured  shall  recover  no  more  than  the  value  of  the 
v  interest  which  he  has  at  the  time  of  the  recovery,  or  receive  more  than 
its  value  at  the  time  of  the  receipt. 

The  words  must  be  altered  materially,  to  limit  the  sum  to  be  reco- 
vered to  the  value  at  the  time  of  the  death,  or  (if  payable  at  a  time  after 
death)  when  the  cause  of  action  accrues. 

But  there  is  the  most  serious  objections  to  any  of  these  constructions. 
It  is,  that  the  written  contract,  which,  for  the  reasons  given  before,  is 
not  a  wagering  contract,  but  a  valid  one,  permitted  by  the  statute,  and 
very  clear  in  its  language,  is  by  this  mode  of  construction  completely 
altered  in  its  terms  and  effect.  It  is  no  longer  a  contract  to  pay  a  cer- 
tain sum  as  the  value  of  a  then-existing  interest,  in  the  event  of  death, 
in  consideration  of  a  fixed  annuity  calculated  with  reference  to  that 
sum ;  but  a  contract  to  pay, — contrary  to  its  express  words, — a  varying 
sum,  according  to  the  alteration  of  the  value  of  that  interest  at  the 
time  of  the  death,  or  the  accrual  of  the  cause  of  action,  or  the  time 
of  the  verdict,  or  execution ;  and  yet  the  price,  or  the  premium  to  be 
paid,  is  fixed,  calculated  on  the  original  fixed  value,  and  is  unvarying ; 
so  that  the  assured  is  obliged  to  pay  a  certain  premium  every  year,  cal- 
culated on  the  value  of  his  interest  at  the  time  of  the  policy,  in  order 
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v  -       --    - 

to  have  a  *right  to  recover  an  uncertain  sum,  viz.  that  which  i-*™-. 
happens  to  be  the  value  of  the  interest  at  the  time  of  the  death,  *-  , 
or  afterwards,  or  at  the  time  of  the  verdict.  He  has  not,  therefore,  a 
sum  certain,  which  he  stipulated  for  and  bought  with  a  certain  annuity ; 
but  it  may  be  a  much  less  sum,  or  even  none  at  all. 

This  seems  to  us  so  contrary  to  justice  and  fair  dealing  and  common 
honesty,  that  this  construction  cannot,  we  think,  be  put  upon  this  sec- 
tion. We  should,  therefore,  have  no  hesitation,  if  the  question  were 
res  integra,  in  putting  the  much  more  reasonable  construction  on  the 
statute,  that,  if  there  is  an  interest  at  the  time  of  the  policy,  it  is  not 
a  wagering  policy,  and  that  the  true  value  of  that  interest  may  be  re- 
covered, in  exact  conformity  with  the  words  of  the  contract  itself. 

The  only  effect  of  the  statute,  is,  to  make  the  assured  value  his  inte- 
rest at  its  true  amount  when  he  makes  the  contract. 

But  it  is  said  that  the  case  of  Godsall  v.  Boldero,  9  East,  72,  has 
concluded  this  question. 

Upon  considering  this  case,  it  is  certain  that  Lord  Ellenborough  de- 
cided it  upon  the  assumption  that  a  life-policy  was  in  its  nature  a  con- 
tract of  indemnity,  as  policies  on  marine  risks,  and  against  fire,  un- 
doubtedly are ;  and  that  the  action  was,  in  point  of  law,  founded  on 
the  supposed  damnification,  occasioned  by  the  death  of  the  debtor,  ex- 
isting at  the  time  of  the  action  brought :  and  his  Lordship  relied  upon 
the  decision  of  Lord  Mansfield  in  Hamilton  v.  Mendes,  2  Burr.  1270, 
that  the  plaintiff's  demand  was  for  an  indemnity  only.  Lord  Mansfield 
was  speaking  of  a  policy  against  marine  risks,  which  is  in  its  terms  a 
contract  for  indemnity  only.  But  that  is  not  of  the  nature  of  what  is 
termed  an  assurance  for  life :  it  really  is  what  it  is  on  the  face  of  it, — 
a  contract  to  pay  a  certain  sum  in  the  event  of  death.  It  is  valid  at 
common  law ;  and,  if  it  is  made  by  a  person  having  an  ^interest  r*QQQ 
in  the  duration  of  the  life,  it  is  not  prohibited  by  the  statute  14  *• 
G.  3,  c.  48. 

But,  though  we  are  quite  satisfied  that  the  case  of  Godsall  v.  Boldero 
was  founded  on  a  mistaken  analogy,  and  wrong,  we  should  hesitate  to 
overrule  it,  though  sitting  in  a  court  of  error,  if  it  had  been  constantly 
approved  and  followed,  and  not  questioned,  though  many  opportunities 
had  been  offered  to  question  it.  It  was  stated  that  it  had  not  been  dis- 
puted in  practice,  and  had  been  cited  by  several  eminent  judges  as  esta- 
blished law.  The  judgment  itself  was  not,  and  could  not  be,  questioned 
in  a  court  of  error :  for,  one  of  the  issues,  nil  debet,  was  found  for  the 
defendant. 

Since  that  case,  we  know  practically,  and  that  circumstance  is  men- 
tioned by  some  of  the  judges,  in  the  cases  hereinafter  referred  to,  that 
the  insurance  offices,  generally  speaking,  have  not  availed  themselves 
of  the  decision,  as  they  found  it  very  injurious  to  their  interest  to  do 
so.     They  have  therefore,  generally  speaking,  paid  the  amount  of  their 
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life-insurances,  so  that  the  number  of  cases  in  which  it  could  be  ques- 
tioned is  probably  very  small  indeed.  And  it  may  truly  be  said,  that, 
instead  of  the  decision  in  Godsall  v.  Boldero  being  uniformly  acquiesced 
in,  and  acted  upon,  it  has  been  uniformly  disregarded. 

Then,  as  to  the  cases.  There  is  no  case  at  law,  except  that  of  Bar- 
ber v.  Morris,  1  M.  &  Rob.  62,  in  which  the  case  of  Godsall  v.  Boldero 
was  accidentally  noticed  as  proving  it  to  be  necessary  that  the  interest 
should  continue  till  the  death  of  the  cestui  que  vie.  It  was  proved  in 
that  case  to  be  the  practice  of  the  particular  office  in  which  that  assur- 
ance was  made,  to  pay  the  sums  assured,  without  inquiry  as  to  the  exist- 
ence of  an  insurable  interest :  and  on  that  account  it  was  held  that  the 
policy,  though  in  that  case  the  interest  had  ceased,  was  a  valuable  po- 
^oqo-i  licy>  and  the  plaintiff  could  not  recover,  *on  the  ground  that  the 
-J  defendant,  the  vendor  of  it,  was  guilty  of  fraudulent  conceal- 
ment, in  not  disclosing  that  the  interest  had  ceased.  This  was  the 
point  of  the  case :  and,  though  there  was  a  dictum  of  Lord  Tenterden, 
that  the  payment  of  the  sum  insured  could  not  be  enforced,  it  was  not 
at  all  necessary  to  the  decision  of  the  case. 

The  other  cases  cited  on  the  argument  in  this  case,  were  cases  in 
equity,  where  the  propriety  of  the  decision  of  Godsall  v.  Boldero  did 
not  come  in  question. 

The  questions  arose  as  to  the  right  of  the  creditor  and  debtor,  inter 
se,  where  the  offices  have  paid  the  value  of  a  policy,  in  Humphrey  v. 
Arabin,  2  Lloyd  &  G.  318,  Henson  v.  Blackwell,  4  Hare,  434,  cor.  Sir 
J.  Wigram,  V.  C,  Phillips  v.  Eastwood,  1  Lloyd  &  G.  (Cas.  temp.  Sug- 
den)  281, — where  the  point  decided  was,  that  a  life-policy,  as  a  security 
for  a  debt,  passed  under  a  will  bequeathing  debts :  the  Lord  Chancellor 
stating  that  the  offices  found  it  not  for  their  benefit  to  act  on  the  rigid 
rule  of  Godsall  v.  Boldero.  In  these  cases,  the  different  judges  con- 
cerned in  them  do  not  dispute, — some,  indeed,  appear  to  approve  of, — 
the  case  of  Godsall  v.  Boldero :  but  it  was  not  material  in  any  to  con- 
trovert it ;  and  the  questions  to  be  decided  were  quite  independent  of 
the  authority  of  that  case. 

We  do  not  think  we  ought  to  feel  ourselves  bound,  sitting  in  a  court 
of  error,  by  the  authority  of  this  case,  which  itself  could  not  be  ques- 
tioned by  writ  of  error ;  and  as  so  few,  if  any,  subsequent  cases  have 
arisen  in  which  the  soundness  of  the  principle  there  relied  upon  could 
be  made  the  subject  of  judicial  inquiry ;  and,  as  in  practice,  it  may  be 
said  that  it  has  been  constantly  disregarded. 

Judgment  reversed,  and  venire  de  novo.(a) 

(a)  The  following  very  pertinent  remarks  upon  the  subject,  and  strictures  upon  the  judgment 
*QQjn  in  Godsall  v.  Boldero,  are  •found  in  Professor  De  Morgan's  valuable  Essay  on  Proba- 

oy*J  bilities,  pp.  244,  et  seq.  :— 

"  The  word  insurance  or  awitrancc  has  given  rise  to  some  wrong  notions ;  and  it  will  be  worth 
while  to  examine  the  nature  of  the  contract.  A.  &  Co.  engage  with  B.  that,  in  consideration  of 
1/.  a  year,  paid  by  him  during  his  life,  they  will  pay  20/.  to  his  representatives  bs  soon  as  he 
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■hall  be  dead.  Both  parties  run  a  risk;  A.  £  Co.  that  of  having  to  pay  B.  more  than  they 
receive ;  B.,  that  of  paying  more  than  will  at  his  death  produce  202.  Bat  the  risk  of  the  office 
is  of  immediate  loss ;  and  that  of  B.,  of  deferred  loss :  that  of  the  former  is  also  continually 
lessening,  and  that  of  the  latter  increasing ;  until,  should  B.  lire  long  enough,  both  risks 
become  certainties.  If  the  insurance  be  only  for  a  term  of  years,  B.  runs  the  risk  of  losing  his 
premiums  altogether. 

"  The  office  does  not  inquire  what  reason  B.  may  have  for  insuring  his  own  life  or  that  of 
another  person,  nor  do  any  possible  contingencies,  except  those  of  life,  affect  the  office  calcula- 
tions. We  cannot,  therefore,  be  too  much  surprised  at  the  ignorance  shown  by  that  judge  who 
declared  that  life-insurance  was  of  its  own  nature  a  contract  of  indemnity ;  that  is  to  say,  if,  by 
any  lucky  chance,  B.  can  be  proved  to  have  accomplished  the  object  for  which  he  insured  by 
other  means,  he  has  no  claim  upon  the  office.  The  ciroumstances  are  as  follows ;  and  the  absurd 
conclusion  is  law,  and  would  be  practice,  if  the  insurance  offices  had  not  refused  to  acknowledge 
the  decision,  or  protect  themselves  by  the  precedent.  A.  <fc  Go.  covenanted  with  B.  to  pay  500/., 
if  C.  should  die  within  the  term  of  seven  years  next  ensuing,  in  consideration  of  the  usual  pre- 
mium. C.  did  die  within  the  term ;  and.  A.  A  Co.,  in  answer  to  a  claim  of  5001.,  replied,  that  the 
intention  of  B.  in  insuring  the  life  of  C.f  was,  to  obtain  seourity  for  the  payment  of  a  debt  of 
5001.,  due  by  C.  to  B.,  which  debt  had  been  already  paid  by  C.'s  executors :  consequently  they 
owed  nothing  to  B.  An  action  was  brought  by  B.,  and  defended  by  A.  k  Co.  on  the  above  plea ; 
and  a  special  case  being  made,  the  point  was  decided  by  the  Court  of  Queen's  Bench  against  the 
plaintiffs;  thereby  establishing  the  principle,  that  life-insurance  is  a  thing  similar  to  fire  or  ship 
insurance  ;  namely,  a  contract  of  indemnity,  to  be  fulfilled  with  allowance  for  salvage. 

'•  The  defendant's  case  rested  upon  the  asserted  nature  of  the  contract,  and  the  statute  14  G.  3, 
e.  48,  which  enacts,  that '  no  greater  sum  shall  be  recovered  from  the  insurers  than  the  amount  or 
value  of  the  interest  of  the  insured  in  such  life.'  The  act  does  not  state  at  what  time  this 
interest  is  to  be  reckoned,  but  the  plaintiffs  *  contended  that  the  time  of  death  was  the  r>onr 
meaning  of  the  statute;  the  defendants  averred,  and  the  oourt  decided,  that  the  time  of  L 
bringing  the  action  was  to  be  understood.  The  plaintiffs  contended  that  the  debt  was  not  the  objeot 
of  insurance,  but  the  life  of  the  insured ;  the  court  decided,  that '  This  action  is,  in  point  of  law, 
founded  upon  a  supposed  damnification  of  the  plaintiffs,  occasioned  by  the  death,  existing  and 
continuing  to  exist  at  the  time  of  the  action  brought;  and,  being  so  founded,  it  follows,  of 
course,  that  if,  before  the  action  was  brought,  the  damage  which  was  at  first  supposed  likely  to 
result  to  the  creditor  was  wholly  obviated  and  prevented  by  the  payment  of  his  debt,  the  foun- 
dation of  any  action  on  his  part,  on  the  ground  of  such  insurance,  fails.'  This  sentence  con- 
tains  nothing  but  very  good  sense,  and  no  doubt,  very  good  law  :  but  the  application  of  it  was 
accompanied  by  a  mistake  as  to  the  nature  of  the  damnification  which  the  plaintiffs  had  sustained. 
The  counsel  on  both  sides,  the  court,  the  insurance  office,  and  the  plaintiffs  themselves,  showed 
a  very  partial  knowledge  of  the  nature  of  the  oontract ;  and  I  make  no  doubt,  that  almost  every 
person  who  heard  it  agreed  with  the  court,  however  much  they  might  impugn  the  decision  on 
other  grounds,  that  the  damage  to  the  creditor  'was  wholly  obviated  and  prevented  by  the  pay- 
ment of  his  debt.' 

"In  order  to  show  that  such  was  not  the  case,  we  must  suppose  that  an  exactly  similar  trans- 
action had  taken  place  before  any  insurance  office  existed.  How  this  could  have  been  may  not 
be  apparent,  if  we  take  the  notion  which  the  law  formerly  entertained  of  such  an  office,  namely, 
that  it  U  a  species  of  gambling  house :  but  if  we  prefer  to  consider  it  as  a  savings  bank,  with  an 
equalization  system,  which  is  unquestionably  the  correct  notion,  we  may  return  to  the  circum- 
stances which  the  case  would  have  presented  had  there  been  no  insurance.  C,  a  person  whose 
credit  has  beoome  doubtful,  is  indebted  to  B.  to  an  amount  which  B.  could  not  afford  to  lose  ; 
consequently,  B.,  knowing  that  his  chance  of  payment  is  precarious,  resolves  to  diminish  his 
expenses,  hoping  by  economy  to  restore  to  his  family  the  sum  which  he  may  have  lost  by  his 
engagements  with  C.  He  collects,  accordingly,  a  small  fund,  which  he  places  with  his  banker, 
avowing  the  purpose  of  its  collection.  In  the  mean  time  C.  dies,  and  some  friends  pay  off  his 
debts,  and  that  due  to  B.  among  the  rest  The  latter  having  now  no  further  occasion  for  such 
economy,  draws  upon  his  banker  for  the  amount,  and  is  answered,  that,  since  the  purpose  of  the 
saving  was  fulfilled  by  the  payment  of  C.'s  debt,  he,  B.,  has  no  ^further  claim  upon  his  r*QQf» 
own  money.  An  action  i8  brought,  and  the  courts  decide  that  the  banker  is  right,  and  L 
that  B.,  having  really  attained  his  object  in  one  way,  has  no  right  of  property  in  the  proceeds  of 
anotber  attempt  to  serve  the  same  purpose. 

"  The  only  distinction  between  the  case  just  put  and  that  which  actually  occurred,  is,  that  the 
banker  was  a  person  who  gained  his  profits  by  receiving  such  savings  during  a  contingent  term, 
and  guaranteeing  a  fixed  sum ;  standing  the  loss,  if  there  were  any,  and  paying  himself  for  it 
out  of  the  gain  which  would  accrue  in  another  instance  :  the  premium  having  been  calculated  so 
as  to  insure  a  moral  certainty  of  profit  upon  the  average  of  similar  cases.  It  is  not  pretended, 
on  either  side,  that  the  chance  of  indemnification  at  the  hands  of  C.'s  executors  was  made  to 
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life-insurances,  so  that  the  number  of  cases  in  which  it  could  . 
tioned  is  probably  very  small  indeed.     And  it  may  truly  be  «- 
instead  of  the  decision  in  Godsall  v.  Boldero  being  uniformly  aV 
m,  and  acted  upon,  it  has  been  uniformly  disregarded. 

Then,  as  to  the  cases.     There  is  no  case  at  law,  except  tha« 
ber  v.  Morris,  1  M.  &  Rob.  62,  in  which  the  case  of  Godsall  i 
was  accidentally  noticed  as  proving  it  to  be  necessary  that  tlu 
should  continue  till  the  death  of  the  cestui  que  vie.     It  was  t. 
that  case  to  be  the  practice  of  the  particular  office  in  which  t' 
ance  was  made,  to  pay  the  sums  assured,  without  inquiry  as  to 
ence  of  an  insurable  interest :  and  on  that  account  it  was  hel. 
policy,  though  in  that  case  the  interest  had  ceased,  was  a  vo1 
*393]  lic7'  and  tne  Plaintiff  could  not  recover,  *on  the  groui, 
defendant,  the  vendor  of  it,  was  guilty  of  fraudulei. 
ment,  m  not  disclosing  that  the  interest  had  ceased.     Th: 
point  of  the  case :  and,  though  there  was  a  dictum  of  Lord  ' 
tftat  the  payment  of  the  sum  insured  could  not  be  enforced 
at  all  necessary  to  the  decision  of  the  case. 

eaSi  0tiCr  °T8  Ched  °n  the  arg°ment  »  tnis  case,  w, 
equity,  where  the  propriety  of  the  decision  of  Godsall  * 
not  come  in  question. 

se  ^wheeIUe.8i!iOn8«!ar08ta8  t0  the  ri*ht  0f  the  creditor  «d  -1 
Ar«l-     „  ?,6  °fficeS  have  Paid  the  val»e  of  a  policy,  in  I 

JW&         vJi&  Q-  818'  HeMOn  «■  Black^  4  Ha  e, 

for  a  debtT       a     7°mt  dedded  WM' thBt  a  ^-policy, 
■fartn     5.'  P\88ed  nnder  a  Wil1  bequeathing  debts :  ihe  L, 

£  5  G^  °ffi°e8  f°Und  U  not  for  **  benefit  to  , 
cTrned  i^th      V'  ***?*•     *  the8e  ca8e8>  tho  differc- 

trovert  it-   ,„?!f  •   eF°:  but  lfc  was  not  materi=. 

the  .-s&te?ittnr  - to  be  decided  ™  *** 

of  «rodr°  by'th^r  7*1  V**  °»™1™  b™d 

^Vz£rs?£  Tr^r it8eif 

arisen  in  which  the  soundness  of  L      '    •  ?\" 
he  made  the  subject  of  Si?  •  tbe.  PrmciPle  th' 

Jadgment  reversed,  r 

(«)    The  following  Tei7pertinen.m     ,  ""» 

it.  a  year,  paid   by  him  durin-  »-• 


■  Si' 


(6  J.  SCOTT.) 
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writ  shall  be  served  *in 


[*398 


retofore  been  served,  or 
all  order,  and,  in  case  of  vacant 
pon  the  door  of  the  dwelling- 
property." 

obtained  a  rule  nisi  to  set  aside 

e,  and  for  a  writ  of  restitution, 

which  the  judgment  was  signed 

tents  of  the  notice  contained  in 

the  tenant  in  possession.     The 

led,  stated,  that,  when  the  copy 

>nt,  he  was  informed  by  the  per- 

<  e  him  to  go  to  an  office  in  Caer- 

affidavit  stating  that  the  defend- 
he  proceeding,  and  that  after  the 

0  plaintiff.     He  submitted  that, 
simple  and  plain,  there  was  no 

.rly  existed  of  explaining  the  na- 
enant :  and  that  the  170th  section 
hat  the  service  should  be  the  same 

1  the  accompanying  explanation, 
j  not  say  that  the  affidavit  of 

3 12th  rule  of  Hilary  Term,  1853, 

tent  for  want  of  appearance  or 

v,  shall  be  signed,  without  first 

the  writ  according  to  the  r*qqa 

and  a  copy  thereof."     This  *• 

nut  cessary  if  nothing  more  was  re- 

><Tvice. 

y  for  us  to  decide  on  the  present  oc- 

should  be  as  special  as  was  required 

But,  assuming  that  it  ought  to  have 

in  guilty  of  an  irregularity  in  that 

.alii  it  \ ,  and  I  am  of  opinion  that  the 

acltutttwg   that  he  was  duly  served,  and 

I  ♦  lain  nil".     I  think  the  rule  must  be  dis- 


T  lite  fiatfie  opinion.     This  is  at  the  best  * 
v  liich   the  defendant  has  by  his  conduct 


.*md. 


Rule  discharged. 


,  ,!„  irtt  fctoant  w  iKLvunt  of  indisposition. 
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♦DOMINICO  CAMPANARI  v.  MARY  FRANCES  WOOD- 
BURN,  Administratrix  of  SAMUEL  WOODBURN,   De- 
ceased.   Nov.  13. 


*400] 


A.  agreed  with  B.,  that  he  would  endeavour  to  sell  a  picture  belonging  to  B.,  and  that,  if  he 
suooeeded  in  selling  the  same,  B.  should  pay  him  1007.     B.  died  before  the  picture  was  sold. 

In  an  aotion  against  the  administratrix  of  B.  upon  the  above  agreement,  the  count  alleged,  that, 
in  pursuance  of  the  agreement,  A.  did,  before  and  after  the  death  of  B.,  endeavour  to  sell,  and 
after  the  death  of  B.  he  did,  in  consequence  of  such  endeavours,  succeed  in  selling  the  picture, 
"  which  sale  was  oonfirmed  by  the  defendant  as  administratrix  as  aforesaid ;"  and  that  she 
refused  to  pay  the  100?. : — Held,  that  the  oount  disclosed  no  cause  of  aotion,  inasmuch  as  the 
authority  from  B.  to  A.,  to  sell  the  picture,  was  revoked  by  B.'s  death,  and  the  defendant's 
confirmation  of  the  tale,  in  the  absence  of  an  allegation  that  she  was  aware  of  the  existence 
of  the  contract  between  A.  and  B.,  was  no  adoption  of  the  contract  by  her,  so  as  to  make  bar 
liable  to  pay  the  1002. 

The  declaration  stated  that  it  was  agreed  between  the  plaintiff  and 
the  said  intestate,  that  the  plaintiff  should  endeavour  to  sell  a  certain 
picture  of  the  said  intestate,  and  that,  if  the  plaintiff  succeeded  in  sell- 
ing the  same,  the  said  intestate  would  pay  him  1002. ;  that,  in  pursu- 
ance of  the  said  agreement,  he  did  before  and  after  the  death  of  the 
said  intestate  endeavour  to  sell,  and  after  the  death  of  the  said  intestate 
he  did,  in  consequence  of  such  endeavours,  succeed  in  selling  the  said 
picture,  which  sale  was  confirmed  by  the  defendant  as  administratrix  as 
aforesaid ;  yet  the  defendant,  as  such  administratrix,  had  made  default 
in  paying  the  said  1002.,  which  was  still  due  from  her  as  administratrix, 
and  unpaid. 

There  was  a  second  count,  for  money  payable  by  the  said  Samuel 
Woodburn  in  his  lifetime  to  the  plaintiff,  for  work  and  labour,  journeys, 
services,  business,  and  attendances  done,  performed,  and  bestowed,  and 
materials  provided  by  the  plaintiff  for  the  said  Samuel  Woodburn,  at  his 
request,  and  for  money  found  to  be  due  from  the  said  Samuel  Wood- 
burn  to  the  plaintiff  on  accounts  stated  between  them  in  the  lifetime  of 
the  said  Samuel  Woodburn,  and  for  money  payable  by  the  defendant, 
as  administratrix  as  aforesaid,  to  the  plaintiff,  for  money  found  to  be 
due  from  the  defendant,  as  such  administratrix  as  aforesaid,  to  the 

ni_  plaintiff,  on  accounts  stated  between  them  since  the  death  of  the 
J  said  Samuel  *  Woodburn:  And  the  plaintiff  claimed  4002.  for 
debt,  and  202.  for  detention. 

The  defendant  demurred  to  the  first  count, — the  ground  of  demurrer 
marked  in  the  margin  being,  "  that  there  is  no  allegation  in  the  said 
first  count  of  any  contract  by  the  defendant  to  pay  1002.  on  the  sale  of 
the  picture,  and  any  such  contract  must  have  been  with  the  defendant 
personally,  and  not  as  administratrix." 

The  defendant  also  pleaded, — first  (to  the  first  count),  that  it  was 
not  agreed  in  manner  and  form  as  in  that  count  alleged, — secondly  (to 
the  first  count),  that  the  plaintiff  did  not  succeed  in  selling  nor  sell  the 
said  picture  as  alleged, — thirdly  (to  the  residue  of  the  declaration  except 
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as  to  1152.,  part  of  the  money  claimed  for  debt),  that,  except  as  afore- 
said, neither  the  said  Samuel  Woodburn  in  his  lifetime,  nor  the  defend- 
ant, as  administratrix  as  aforesaid,  since  his  death,  ever  was  indebted 
as  alleged, — fourthly  (to  the  residue  of  the  declaration,  except  as  afore- 
said), that,  before  action,  the  said  Samuel  Woodburn,  in  his  lifetime, 
and  the  defendant,  as  administratrix  as  aforesaid,  since  his  death,  satis- 
fied and  discharged  the  plaintiff's  claim  in  respect  of  the  matters  therein 
pleaded  to  by  payment, — fifthly  (as  to  1882.,  parcel,  &c,  and  damages 
for  the  detention  thereof),  payment  into  court  of  1152.,  and  also  the 
further  sum  of  1*.  for  the  detention  thereof. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  took  out  of  court 
the  1152.  and  1*.,  in  satisfaction  pro  tanto. 

Willes,  in  support  of  the  demurrer.(a) — The  count  *discloses  r^.g 
a  case  of  agency  only,  which  was  revoked  by  the  death  of  the  ■■ 
testator.  The  cause,  therefore,  could  only  be  in  respect  of  some  trans- 
action between  the  plaintiff  and  the  defendant  in  her  individual  charac- 
ter. [Jbrvis,  C.  J. — A  confirmation  of  the  authority  by  the  adminis- 
tratrix, might  set  up  the  agency.]  No  action  will  lie  against  an  executor 
or  administrator  in  his  representative  character,  for  work  done  after  the 
death  of  the  testator  or  intestate,  except  where  it  was  commenced 
before  the  death.  [Crowder,  J. — The  plaintiff's  endeavours  to  sell  the 
picture  may  have  been  attended  with  expense.]  The  plaintiff  does  not 
proceed  for  that.  The  authority  of  a  factor,  whether  general  or  special, 
is  revocable :  Smart  v.  Sandars,  3  C.  B.  380  (E.  C.  L.  R.  vol.  54) ; 
even  though  he  is  under  advances ;  5  C.  B.  895  (E.  C.  L.  R.  vol.  57). 
In  that  case,  Wilde,  C.  J.,  after  referring  to  several  cases, — and,  amongst 
others,  to  Vynior's  Case,  8  Co.  Rep.  82  a,  Walsh  v.  Whitcombe,  2  Esp. 
N.  P.  C.  565,  Watson  v.  King,  4  Campb.  272,  and  Gaussen  v.  Morton, 
10  B.  k  C.  731  (E.  C.  L.  R.  vol.  21),— says :  «  The  result  appears  to 
be,  that,  where  an  agreement  is  entered  into  on  a  sufficient  considera- 
tion, whereby  an  authority  is  given  for  the  purpose  of  securing  some 
benefit  to  the  donee  of  the  authority,  such  an  authority  is  irrevocable. 
This  is  what  is  usually  meant  by  an  authority  coupled  with  an  interest, 
and  which  is  *commonly  said  to  be  irrevocable."  [Williams,  ^aqq 
J. — The  doctrine  of  Smart  v.  Sandars  was  still  further  acted  L 

(o)  The  points  marked  for  argumont  on  the  part  of  the  defendant,  were,— 

"  1.  That  the  first  count  of  the  declaration  is  bad : 

"2.  That  the  authority  of  the  plaintiff  from  the  intestate,  mast  be  considered  to  hare  ceased 
npon  the  death  of  the  intestate;  and  therefore  a  subsequent  sale  of  the  picture  by  the  plaintiff 
could  not  entitle  the  plaintiff  to  the  reward  of  100/. : 

"  3.  That,  if  the  confirmation  of  the  sale  by  the  defendant  conld  operate  as  an  adoption  by  her 
of  the  alleged  contract, — of  which  it  is  not  stated  that  she  had  any  knowledge, — it  would  make 
her  personally  liable  to  the  plaintiff,  and  not  as  administratrix : 

u  4.  That  the  confirmation  of  the  sale  by  the  defendant  could  have  no  other  effect  than  that 
of  making  the  defendant  personally  liable  to  the  plaintiff  for  a  reasonable  remuneration  for  the 
selling  of  the  picture : 

"  5.  That  the  picture,  at  the  time  of  the  alleged  sale,  was  not  the  picture  of  the  intestate,  but 
of  the  defendant  as  administratrix." 

vol.  xv.— 36  2  a  2 
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upon  in  this  court  in  Taplin  v.  Florence,  10  C.  B.  744  (E.  C.  L.  R.  vol. 
70),  where  it  was  held,  that  an  auctioneer  who  is  employed  to  sell  goods 
by  public  auction,  has  not  such  an  interest  as  will  make  the  license  to 
enter  the  premises  for  that  purpose  irrevocable.]  Without  the  allega- 
tion of  a  confirmation  of  the  sale  by  the  defendant,  the  count  clearly 
would  disclose  no  cause  of  action.  In  Smout  v.  Ilbery,  10  M.  &  W.  l,f 
where  a  man  who  had  been  in  the  habit  of  dealing  with  the  plaintiff  for 
meat  supplied  to  his  house,  went  abroad,  leaving  his  wife  and  family 
resident  in  this  country,  and  died  abroad, — it  was  held  that  the  wife 
was  not  liable  for  goods  supplied  to  her  after  his  death,  but  before  in- 
formation of  his  death  had  been  received ;  she  having  had  originally  full 
authority  to  contract,  and  done  no  wrong  in  representing  her  authority 
as  continuing,  nor  omitted  to  state  any  fact  within  her  knowledge 
relating  to  it ;  the  revocation  itself  being  by  the  act  of  God,  and  the 
continuance  of  the  life  of  the  principal  being  equally  within  the  know- 
ledge of  both  parties.  [Jervis,  C.  J. — I  must  confess  I  have  always 
had  great  difficulty  in  understanding  that  case.]  The  ground  upon 
which  the  decision  proceeded  was,  that  "  there  must  be  some  wrong  or 
omission  of  right  on  the  part  of  the  agent,  in  order  to  make  him  per- 
sonally liable  on  a  contract  made  in  the  name  of  his  principal."  In  Blades 
v.  Free,  9  B.  &  C.  167  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  282,  where  a  man 
who  had  for  some  years  cohabited  with  a  woman,  who  passed  as  his  wife, 
went  abroad,  leaving  her  and  her  family  at  his  residence  in  this  country, 
and  died  abroad, — it  was  held,  that  the  woman  might  have  the  same 
authority  to  bind  him  by  tar  contracts  for  necessaries  as  if  she  had  been 
his  wife ;  but  that  his  executor  was  not  bound  to  pay  for  any  goods 
♦404.1  suPP^e^  t0  her  after  his  death,  although  before  ^information  of 
•*  his  death  had  been  received.  And  Littledale,  J.,  said :  "  The 
tradesman  cannot  be  better  off  than  if  this  had  been  a  question  upon 
the  contract  of  a  wife ;  and  her  contracts  cannot  bind  the  husband's 
estate,  if  made  after  his  death."  At  all  events,  if  liable  at  all,  the 
defendant  cannot  be  liable  in  her  representative  character :  Corner  v. 
Shew,  3  M.  k  W.  350.  f 

Maude,  contra\(a) — It  is  quite  unimportant  whether  the  defendant 
be  liable  upon  this  contract  personally  or  in  her  representative  charac- 
ter only.  It  is  only  the  first  count  that  is  before  the  court  here :  no 
question  of  misjoinder  therefore  can  arise.   The  general  rule,  no  doubt, 

(a)  The  point*  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "That  the  first  count 
showed  a  contraot  between  the  plaintiff  and  the  deceased,  and  that  the  agreement  on  the  plain- 
tiffs part  to  endeavour  to  sell  was  sufficient  consideration  for  the  deceased's  promise  to  pay  if 
the  endeavour  should  be  successful ;  that  the  first  count  showed  a  consideration  for  the  deceased's 
promise,  and  the  happening  of  the  event  on  which  the  plaintiff  was  to  be  paid ;  and  that, 
generally,  when  one  man  contracts  with  another  to  do  something  for  which  that  other  agrees  to 
pay,  the  contract  is  not  dissolved  by  the  death  of  the  party  who  is  to  pay,  and  is  binding  on  his 
personal  representative,  except  in  certain  peculiarly  personal  cases,  of  which  the  present  was 
not  one." 
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is,  that  death  would  be  a  revocation  of  the  authority.  But,  having 
taken  advantage  of  the  contract,  and  confirmed  the  sale,  the  adminis- 
tratrix cannot  be  permitted  to  deny  her  liability.  [Crowder,  J. — It 
does  not  appear  that  the  defendant  had  any  knowledge  of  the  contract 
at  all.]  The  sale  was  in  pursuance  of  the  contract ;  the  allegation, 
therefore,  that  the  administratrix  confirmed  the  sale  does  substantially 
amount  to  an  allegation  that  she  had  knowledge  of  the  contract.  In 
2  Williams  on  Executors,  4th  edit.,  p.  1466,  it  is  said :  « It  is  clear, 
that,  in  many  cases,  a  liability  may  accrue  against  the  executor  or  ad- 
ministrator, after  the  death  of  the  testator  or  ^intestate,  upon  r*4Ar 
a  contract  made  in  his  lifetime,  although  the  executor  or  ad-  *- 
ministrator  be  not  named  therein.  Thus,  the  executor  is  liable  upon  a 
bond  which  becomes  due,  or  a  note  payable,  subsequently  to  the  death 
of  the  testator.  So,  where  a  man  covenanted  that  A.  should  serve  B. 
as  an  apprentice  for  seven  years,  and  died,  it  was  holden,  that,  if  A. 
departs  within  the  term,  a  writ  of  covenant  lies  against  the  executor  of 
the  covenantor,  without  naming  him :  Bro.  Covenant,  pi.  12 ;  Bac.  Abr. 
Executors,  (P)  1.  So,  if  A.  is  bound  to  build  a  house  for  B.  before 
such  a  time,  and  A.  dies  before  the  time,  his  executors  are  bound  to 
perform  this  contract :  Per  Coke,  C.  J.,  Quick  v.  Ludborrow,  3  Bulstr. 
30.  And,  in  cases  of  this  kind,  the  executors  will  be  liable  even  where 
the  heir  is  named,  and  the  executors  are  not  named  in  the  contract : 
Williams  v.  Burrell,  1  C.  B.  402  (E.  C.  L.  R.  vol.  50).  Hence,  it  ap- 
pears that  executors  or  administrators  more  actually  represent  their 
testator  or  intestate  than  the  heir  does  the  ancestor ;  for,  if  a  man 
binds  himself,  his  executors  and  administrators  are  bound,  though  not 
named,  but  it  is  not  so  of  the  heir,  however  large  an  amount  of  real 
assets  may  have  descended  to  him."  These  authorities  show  that  the 
administratrix  here  cannot  be  allowed  to  take  advantage  of  the  sale, 
without  acknowledging  the  contract.  In  Dowse  v.  Cox,  3  Bingh.  20 
(E.  C.  L.  R.  vol.  11),  10  J.  B.  Moore,  272  (E.  C.  L.  R.  vol.  17),(a) 
where,  upon  matters  being  referred  to  arbitration  by  an  order  of  the 
Vice-chancellor,  with  a  clause,  that,  in  case  of  the  death  of  any  of  the 
parties  before  making  the  award,  the  reference  was  not  to  abate,  but 
their  executors  or  administrators  were  to  be  considered  and  taken  as 
parties  to  the  order, — it  was  held,  that  the  executors  of  a  party  who 
died  during  the  reference,  and  who  were  ordered  by  the  award  to  pay 
a  sum  of  money  out  of  their  testator's  *assets,  were  liable  in  as-  r<t40fi 
sumpsit,  although  it  was  objected  that  the  promise  alleged  to  L 
have  been  made  by  them  was  a  personal  promise,  and  for  which  no  con- 
sideration was  stated.  And  in  Powell  v.  Graham,  7  Taunt.  580  (E.  C. 
L.  R.  vol.  2),  1  J.  B.  Moore,  305,  (E.  C.  L.  R.  vol.  4),  a  promise  made 
upon   good  consideration  by  a  testator,  that  his  executor  shall  pay, 

(a)  And  see  Biddel  v.  Dowse,  6  B.  A  C.  255  (E.  C.  L.  R.  roL  13);  9  D.  4  R,  404  (B.  C.  L.  R. 
toL  16). 
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was  held  to  be  a  sufficient  consideration  for  an  action  in  assumpsit 
against  the  executor.  [Jervis,  G.  J. — To  pay  out  of  the  assets  of  the 
testator.]  The  court  will  not  be  disposed  to  carry  the  doctrine  of 
Smout  v.  Ilbery  any  further. 

Willes,  in  reply. — Reliance  is  placed  on  the  other  side  upon  a  sup- 
posed confirmation  of  the  contract  by  the  administratrix,  by  confirm* 
ing  the  sale.  But,  to  make  that  argument  available,  it  should  be  shown, 
that,  when  she  confirmed  the  sale,  she  was  aware  that  there  was  a  con- 
tract between  the  plaintiff  and  the  intestate  for  the  payment  to  him  of 
100Z.  for  his  services.  Here,  confirmation  of  the  sale  would,  no  doubt, 
entitle  the  plaintiff  to  an  action  upon  a  quantum  meruit.  [Williams, 
J.,  referred  to  Forster  v.  Wilson,  12  M.  &  W.  191. f]  The  authority  of 
Corner  v.  Shew  is  not  denied :  it  has  been  confirmed  by  numerous  sub- 
sequent cases.  The  cases  put  in  2  Williams  on  Executors,  1466,  as 
also  Powell  v.  Graham,  were  clearly  cases  of  contracts  made  by  the 
testator  which  required  no  confirmation  after  his  death  to  make  them 
valid.  Rogers  v.  Dejoncourt,  7  Irish  Law  Rep.  482,  is  very  much  in 
point.  There,  it  was  held,  that,  where  a  landlord  entitled  to  a  rent 
makes  a  distress,  and  dies  without  appointing  an  executor,  neither  a 
detainer  of  that  distress,  nor  an  original  distress  made  by  a  party,  can 
be  justified  in  an  avowry  by  the  party  subsequently  taking  out  admi- 
nistration before  the  avowry. 

Jervis,  C.  J. — I  am  of  opinion  that  the  defendant  in  this  case  is  en- 
*4071  tlt^e^  t°  ^e  judgment  of  the  court.  As  ^alleged  on  the  face 
J  of  the  declaration,  it  does  not  appear  that  the  original  contract 
between  the  plaintiff  and  the  intestate  conferred  upon  the  former  an 
authority  which  was  irrevocable :  it  simply  states  that  it  was  agreed  be- 
tween the  plaintiff  and  the  intestate  that  the  plaintiff  should  endeavour 
to  sell  a  certain  picture  of  the  intestate,  and  that,  if  the  plaintiff  suc- 
ceeded in  selling  the  same,  the  intestate  should  pay  him  100Z.  So  far, 
therefore,  as  appears  in  the  declaration,  it  was  a  mere  employment  of 
the  plaintiff  to  do  the  act,  not  carrying  with  it  any  irrevocable  autho- 
rity. It  is  plain  that  the  intestate  might  in  his  lifetime  have  revoked 
the  authority,  without  rendering  himself  liable  to  be  called  upon  to  pay 
the  100Z.r  though  possibly  tho  plaintiff  might  have  had  a  remedy  for  a 
breach  of  the  contract,  if  the  intestate  had  wrongfully  revoked  his  au- 
thority after  he  had  been  put  to  expense  in  endeavouring  to  dispose  of 
the  picture.  In  that  way,  perhaps,  the  plaintiff  might  have  recovered 
damages  by  reason  of  the  revocation.  His  death,  however,  was  a  re- 
vocation by  the  act  of  God,  and  the  administratrix  is  not,  in  my  judg- 
ment, responsible  for  anything.  It  was  no  fault  of  hers, — as  in  Smout 
v.  Ilbery, — that  the  contract  was  not  carried  out.  It  must  be  taken  to 
have  been  part  of  the  original  compact  between  the  plaintiff  and  the 
intestate,  that,  whereas,  on  the  one  hand,  he  would  receive  a  large  sum 
if  he  succeeded  in  selling  the  picture,  so,  on  the  other  hand,  he  would 
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take  the  chance  of  his  authority  to  sell  being  revoked  by  death  or 
otherwise.  Mr.  Maude  seems  to  concede,  that,  but  for  what  took  place 
subsequently  to  the  death  of  the  intestate,  the  administratrix  would 
have  been  liable :  but  he  relies  upon  the  allegation  in  the  declaration, 
that  the  plaintiff  sold  the  picture,  and  that  the  sale  was  confirmed  by 
the  defendant  as  administratrix;  and  contends  that  therefore  she  is 
liable.  But  it  seems  to  me  that  that  consequence  by  no  means  follows. 
If  *the  defendant  as  administratrix  had,  after  the  death  of  the  r*4no 
intestate,  ordered  the  sale  of  the  picture,  no  doubt  that  would  *- 
have  been  a  new  retainer,  and  she  would  have  been  liable  to  the  plain- 
tiff on  a  quantum  mferuit.  If,  with  full  knowledge  of  the  contract  under 
which  the  plaintiff  was  to  receive  100?.  as  the  stipulated  reward  for  his 
exertions  in  selling  the  picture,  the  defendant  had  continued  the  em- 
ployment, and  it  had  resulted  in  a  sale,  the  100/.  might  have  been  taken 
by  the  jury  as  the  measure  of  damages.  But,  without  showing  that 
the  defendant  had  any  knowledge  whatever  of  the  original  contract,  the 
confirmation  of  the  sale  is  relied  on  as  a  confirmation  of  the  original 
contract.  It  is  enough  to  say  that  the  averment  as  to  the  confirmation 
of  the  sale  by  the  defendant  does  not  raise  the  point  which  Mr.  Maude 
desires  to  raise.  That  confirmation,  however  it  might  make  her  liable 
to  an  action  for  a  reasonable  remuneration  for  the  plaintiff's  services, 
clearly  is  not  sufficient  to  charge  the  defendant  either  personally  or  in 
her  representative  character  for  the  breach  of  the  original  contract. 

Williams,  J. — I  am  of  the  same  opinion.  It  may  be  convenient  to 
consider  what  the  effect  would  have  been  if  the  declaration  had  omitted 
the  averment  of  confirmation  of  the  sale  by  the  defendant.  It  would 
then  have  amounted  to  a  mere  statement  of  an  agreement  between  the 
plaintiff  and  the  intestate  that  the  plaintiff  should  endeavour  to  sell  the 
picture,  and,  if  he  succeeded  in  so  doing,  the  intestate  should  pay  him 
100?.  That  clearly  would  have  been  revoked  by  the  death.  In  such 
a  state  of  things,  the  mere  circumstance  of  something  having  been  done 
under  the  contract,  does  not  make  it  irrevocable.  The  contract,  after 
the  death  of  the  intestate,  was  not  and  could  not  be  confirmed  accord- 
ing to  its  terms.  It  is  perfectly  clear,  that,  if  the  count  had  stood 
without  the  allegation  that  the  administratrix  *confirmed  the  r^o 
sale,  it  would  have  been  utterly  without  foundation.  What,  ■- 
then,  is  the  effect  of  that  averment  ?  There  is  no  allegation  that  the 
contract  was  confirmed  as  between  the  plaintiff  and  the  deceased ;  but 
merely  an  allegation  that  the  sale  was  confirmed  by  the  defendant  as 
administratrix.  That  is  manifestly  different  from  an  averment  that 
the  original  contract  was  confirmed  by  her,  with  all  its  incidents  and 
all  its  consequences.  I  do  not  think  it  necessary, — though  I  entertain 
no  doubt  on  the  point, — to  give  any  opinion  as  to  what  would  have 
beeft  the  effect,  if  the  declaration  had  contained  such  an  allegation. 
The  utmost  that  can  be  said,  is,  that  the  defendant,  as  administratrix, 
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might  have  been  liable  on  a  quantum  meruit  for  services  performed  by 
the  plaintiff  as  her  agent  in  relation  to  the  sale :  bat  she  clearly  could 
not  be  liable  in  the  way  in  which  she  is  sought  to  be  charged  here. 

Crowdbr,  J. — I  also  am  of  opinion  that  the  first  count  cannot  be 
sustained.  It  is  founded  upon  a  special  contract  by  which  the  intestate 
agreed  to  pay  the  plaintiff  100Z.  if  he  succeeded  in  his  endeavours  to 
sell  a  certain  picture.  Viewing  it  in  the  way  suggested  by  Mr.  Willes, 
and  apart  from  the  allegation  as  to  the  confirmation  of  the  sale  by  the 
administratrix,  it  would,  I  think,  be  impossible  to  contend  that  the 
count  could  be  sustained :  there  would  be  nothing  to  show  any  legal 
liability  in  the  administratrix  to  perform  that  contract.  A  revocation 
of  a  bare  authority  by  death,  is  a  very  different  thing  from  a  revoca- 
tion by  the  act  of  the  party.  In  the  latter  case,  the  plaintiff  would 
undoubtedly  be  entitled  to  recover  the  reasonable  expenses  he  might 
have  incurred  in  endeavouring  to  execute  the  authority :  but,  in  the 
former,  the  failure  would  be  the  fault  of  no  one ;  and,  whatever  might 
be  the  expense  incurred,  the  plaintiff  could  not  recover  it  against  the 
*410T  a<kninistratrix.  But  *it  is  said  that  here  was  a  confirmation  by 
-*  the  administratrix.  Looking,  however,  at  the  declaration,  I 
find  no  allegation  that  the  original  contract  was  confirmed,  but  merely 
an  allegation,  that,  in  pursuance  of  the  said  agreement,  the  plaintiff 
did,  before  and  after  the  death  of  the  intestate,  endeavour  to  sell,  and, 
after  the  death  of  the  said  intestate,  he  did,  in  consequence  of  such 
endeavours,  succeed  in  selling  the  said  picture,  which  sale  was  confirmed 
by  the  defendant  as  administratrix  as  aforesaid.  It  is  a  fallacy  to  infer 
that  the  confirmation  of  the  sale  is  a  confirmation  of  the  contract  origi- 
nally entered  into  by  the  plaintiff  with  the  intestate.  And,  if  it  were 
so,  the  confirmation  would  operate  only  as  an  authority  to  sell,  and 
give  the  plaintiff  a  right  to  maintain  an  action  against  the  administra- 
trix upon  a  quantum  meruit.  Further  it  could  have  no  effect.  The 
defendant,  therefore,  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


In  the  Matter  of  ELIZABETH  HURST.    Nov.  25. 

The  court  dispensed  with  the  notarial  certificate  in  the  case  of  an  acknowledgment  taken  at 
Corfu,  under  the  3  A  4  W.  4,  o.  74, — it  being  sworn  that  there  was  no  English  notary  in  the 
island. 

Brewer  moved  that  an  acknowledgment  taken  at  Corfu,  under  the 
8  &  4  W.  4,  c.  74,  might  be  received  and  filed,  without  the  usual  nota- 
rial certificate.  The  affidavit  of  the  due  taking  of  the  acknowledg- 
ment was  sworn  before  the  "chief  magistrate."  An  affidavit  was  pro- 
duced, which  stated  that  there  was  no  English  notary  resident  in  the 
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island,  and  that  the  chief  magistrate  was  a  person  duly  authorized  to 
take  affidavits  there.  Brewer  referred  to  a  case  of  In  re  Mary  Daly, 
5  C.  B.  128  (E.  C.  L.  R.  vol.  57),  where,  an  acknowledgment  having 
been  taken  in  a  remote  part  of  India,  the  court  dispensed  with  the 
notarial  certificate,  it  being  certified  by  the  officer  in  command  of  the 
district  that  the  affidavit  was  sworn  *before  a  person  properly  r+Ar\ 
qualified,  and  that  there  was  no  notary  there.  L 

Per  Curiam. — The  only  question  is,  whether  the  affidavit  is  sworn 
before  a  properly  qualified  person.  We  think  the  affidavit  of  that  fact 
may  be  received ;  but  it  must  be  attached  to  the  proceedings,  and  filed 
with  them.  Fiat.(a) 

(a)  See  In  re  Darling,  2  0.  B.  357  (B.  C.  L.  R.  vol.  52) ;  In  re  Crawford,  4  C.  B.  626  (E.  C. 
L.  B.  roL  56);  In  re  Baroness  Dunsany,  7  C.  B.  119  (B.  C.  L.  R.  vol.  62). 


HADDAN  v.  LOTT.    Nov.  16. 

The  first  count  of  the  declaration  alleged  that  the  plaintiff  was  the  first  and  true  inventor 
of  "  improvements  in  the  manufacture  of  fire-arms,  also  of  cartridges,  of  priming,  and  of 
wads  or  wadding  for  fire-arms,"  and  had  petitioned  for  a  patent,-  that  his  petition  had  been 
referred  to  the  solicitor-general ;  that  the  solicitor-general  had  required  and  allowed  the  title 
of  the  said  invention  to  be  amended,  as  an  invention  for  "  improvements  in  the  manufacture 
of  cartridges  and  of  wads  or  wadding  for  fire-arms,"  and  given  a  certificate  of  allowance ;  and 
that  the  defendant,  well  knowing  the  premises  but  maliciously  intending  to  injure  the  plain- 
tiff, and  to  prevent  him  from  obtaining  'etters-patent  for  his  said  invention,  falsely,  fraudu- 
lently, maliciously,  and  wrongfully,  and  v.'thout  any  reasonable  or  probable  cause,  represented 
to  the  solicitor-general  that  he  had  an  interest  in  opposing  a  grant  of  letters-patent  to  the 
plaintiff,  and  gave  notice  that  ho  had  applied  for  a  patent  and  obtained  provisional  protection 
for  ao  invention  for  "  improvements  in  cartridges,"  and  that,  in  consequence  of  the  alteration  in 
the  title  of  the  plaintiff's  patent,  he  had  reason  to  apprehend  that  such  alteration  in  the  title 
might  admit  of  his  invention  being  embraced  in  the  plaintiff's  patent;  whereas,  in  truth, 
the  alleged  invention  for  which  the  defendant  had  obtained  provisional  protection  was  not  his 
invention,  but  a  fraudulent  imitation  of  the  plaintiffs  invention,  and  the  defendant  had  no 
interest  in  opposing  a  grant  of  letters-patent  to  the  plaintiff. 

There  was  a  second  count  alleging  that  the  defendant's  knowledge  of  the  plaintiff's  invention 
was  derived  from  a  confidential  communication  thereof  from  the  plaintiff,  and  that  the  defend- 
ant was  seeking  a  patent  in  breach  of  such  confidence :  and  the  declaration  concluded  with 
a  general  allegation  of  special  damage,  that,  by  means  of  the  premises,  the  solicitor-general 
refused  to  allow  the  plaintiff's  application  for  letters-patent  to  proceed,  and  the  plaintiff  was 
thereby  prevented  from  obtaining  and  failed  to  obtain  a  patent  for  his  said  invention,  and 
was  put  to  expense  in  opposing  a  grant  of  lcttors-patent  to  the  defendant,  Ac. : — 

Held,  that  the  speoial  damage  alleged  did  not  naturally  flow  from  the  grievances  charged  in  the 
first  count,  and  that  without  it  the  count  disclosed  no  cause  of  action. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 


of  the  committing  of  the  grievances  ^thereinafter  mentioned, 


[*412 


the  plaintiff  was  the  first  and  true  inventor  of  certain  new  manu- 
factures, to  wit,  of  « improvements  in  the  manufacture  of  fire-arms,  also 
of  cartridges,  of  priming,  and  of  wads  or  wadding  for  fire-arms,"  and 
had,  after  the  Patent  Law  Amendment  Act,  1852, — 15  &  16  Vict.  c. 
83, — had  commenced  and  taken  effect,  before  the  committing  of  the 
said  grievances,  duly  petitioned  Her  Majesty  for  Her  royal  letters-patent 
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for  the  sole  use  and  exercise  of  the  said  invention  in  and  throughout  the 
united  kingdom  of  Great  Britain  and  Ireland,  the  Channel  Islands,  and 
Isle  of  Man,  for  the  term  of  fourteen  years,  pursuant  to  the  statutes  in 
that  case  made  and  provided,  and  had,  before  the  committing  of  the 
said  grievances,  left  at  the  office  of  the  commissioners  of  patents  for 
inventions  the  said  petition  and  the  declaration  required  to  accompany 
the  same,  and  a  provisional  specification,  signed  by  or  on  behalf  of  the 
plaintiff,  describing  the  nature  of  the  said  invention  according  to  the 
form  of  the  statute  in  such  case  made, — which  application  and  provisional 
specification  of  the  plaintiff  had  been  referred  by  the  said  commission- 
ers to  Her  Majesty's  solicitor-general  for  England  for  the.  time  being, 
according  to  the  said  statute;  and  the  said  solicitor-general,  having 
required  and  allowed  the  title  of  the  said  invention  to  be  amended,  as 
an  invention  for  "  improvements  in  the  manufacture  of  cartridges,  and 
of  wads  or  wadding  for  fire-arms,"  and  being  satisfied  that  the  said  pro- 
visional specification  described  the  nature  of  the  said  invention  as 
amended,  had  allowed  the  same  as  amended,  and  had  given  a  certificate 
of  his  said  allowance,  which  certificate  had  been  duly  filed  in  the  office 
of  the  said  commissioners,  according  to  the  form  of  the  statute ;  and 
thereupon  the  plaintiff  had  given  due  notice  at  the  office  of  the  said 
commissioners  of  his  intention  of  proceeding  with  his  application  for 
*41 31  letter8"Patent  f°r  the  said  invention,  and  his  said  application  *had 
J  been  duly  advertised  by  the  said  commissioners :  That  thereupon, 
afterwards,  the  defendant,  well  knowing  the  premises,  but  contriving 
and  maliciously  intending  to  injure  the  plaintiff,  and  to  prevent  him 
from  obtaining  letters-patent  for  his  said  invention,  falsely,  fraudulently, 
deceitfully,  maliciously,  wrongfully,  and  without  any  reasonable  or  pro- 
bable cause,  pretended  and  represented  to  the  said  solicitor-general  that 
he  had  an  interest  in  opposing  a  grant  of  letters-patent  to  the  plaintiff 
for  the  said  invention,  and  falsely,  fraudulently,  deceitfully,  wrongfully, 
maliciously,  and  without  any  reasonable  or  probable  cause,  wrote  and 
published  to  the  said  solicitor-general  and  others,  of  the  plaintiff,  and 
of  his  said  invention,  the  words  following,  that  is  to  say, — "  I,  Frede- 
rick Lott,  of,  &c.  (meaning  the  defendant),  do  hereby  give  notice  that  I 
object  to  the  grant  of  letters-patent  to  John  Coope  Haddan,  of,  &c, 
civil  engineer  (meaning  the  plaintiff),  for  the  invention  of  improvements 
in  the  manufacture  of  cartridges  and  of  wads  or  wadding  for  fire-arms 
(meaning  the  said  invention),  as  set  forth  in  his  petition  recorded  in  the 
office  of  the  commissioners  of  patents  for  inventions  on  the  26th  of 
April,  1853,  and  my  objections  to  the  grant  of  such  letters-patent  are 
as  follows, — that  I  (meaning  the  defendant)  have  applied  for  a  patent, 
and  obtained  provisional  protection  for  an  invention  (meaning  an  inven- 
tion of  the  defendant)  for  improvements  in  cartridges ;  and  the  said 
John  Coope  Haddan  (meaning  the  plaintiff)  having  also  previously 
applied  for  a  patent  for  <  improvements  in  the  manufacture  of  fire-arms, 
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also  of  cartridges,  priming,  and  of  wads  or  wadding  for  the  same  fire- 
arms,' provisional  protection  was  allowed  for  the  same,  but  the  title  of 
the  said  J.  G.  Haddan's  patent  having  been  subsequently  altered  to 
<  improvements  in  the  manufacture  of  cartridges,  and  of  wads  or  wad- 
ding for  fire-arms,'  I  have  reason  to  apprehend  that  such  alteration  of 
the  *  title  may  admit  of  my  invention  being  embraced  in  the  said  r+41d 
J.  C.  Haddan's  patent ;"  whereas,  in  truth  and  in  fact  the  said  *- 
invention  for  which  the  defendant  had  applied  for  a  patent,  and  obtained 
provisional  protection,  was  not  the  invention  of  the  defendant,  nor  was 
the  defendant  in  any  way  an  inventor  thereof,  but  the  same  was  the 
invention  of  the  plaintiff,  and  a  part  of  the  same  invention  for  which 
the  plaintiff  had  applied  for  letters-patent  as  aforesaid,  and  the  plaintiff, 
and  not  the  defendant,  was  the  true  and  first  inventor  of  the  invention 
so  claimed  by  the  defendant  as  aforesaid,  and  the  invention  which  the 
defendant  claimed  as  his,  as  aforesaid,  had  been  fraudulently  imitated 
and  taken  by  him  from  the  said  invention  of  the  plaintiff, — all  which 
the  defendant  then  and  always  well  knew ;  and  whereas,  in  truth  and 
in  fact,  the  plaintiff  never  had  applied  for  a  patent  for  "  improvements 
in  the  manufacture  of  fire-arms,  also  of  cartridges,  of  priming,  and  of 
wads  or  wadding  for  the  same  fire-arms,"  as  the  defendant  then  and 
always  well  knew ;  and  whereas,  in  truth  and  in  fact,  the  defendant 
never  had  any  interest  in  opposing  a  grant  of  letters-patent  to  the 
plaintiff  for  the  said  invention  of  the  plaintiff,  as  he  the  defendant  then 
and  always  well  knew. 

The  second  count  stated,  that,  the  plaintiff,  being  the  first  and  true 
inventor  of  the  said  manufacture,  had,  before  the  making  of  the  pro- 
mise thereinafter  mentioned,  petitioned  Her  Majesty  for  letters-patent 
as  aforesaid,  and  had,  before  the  making  of  the  said  promise,  left  at  the 
office  of  the  commissioners  of  patents  for  inventions  the  said  petition, 
and  the  declaration  required  to  accompany  the  same,  and  the  said  pro- 
visional specification  as  aforesaid :  That  the  defendant  was  not  in  any 
way  an  inventor  of  any  part  of  the  said  new  manufacture  so  invented 
by  the  plaintiff,  nor  had  he  any  knowledge  of  the  same,  or  of  any  part 
thereof,  except  what  he  derived  from  the  plaintiff,  as  thereinafter  men- 
tioned,— of  all  *which  premises  the  defendant  had  notice  before  p^-  - 
and  at  the  time  of  making  the  promise  thereinafter  mentioned :  L 
That,  afterwards,  in  consideration  that  the  plaintiff,  at  the  request  and 
with  the  consent  of  the  defendant,  confidentially  informed  the  defend- 
ant of  his  the  plaintiff's  said  invention,  and  explained  to  him  the  same, 
and  consulted  him  as  to  the  manner  of  carrying  out  and  executing  the 
same,  on  the  terms  that  the  defendant  would  not  abuse  the  confidence 
of  the  plaintiff,  and  would  act  faithfully  and  honestly  towards  the  plain- 
tiff with  reference  to  the  said  communication,  and  would  not  claim  any 
part  of  the  said  invention  so  communicated  to  him  as  his,  the  defend- 
ant's, own,  unless  the  same  was  his,  the  defendant's,  own  invention,  the. 
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defendant  promised  the  plaintiff  that  he  would  not  abuse  the  confidence 
of  the  plaintiff,  and  would  act  faithfully  and  honestly  towards  him  with 
reference  to  the  said  communication,  and  would  not  claim  any  part  of 
the  said  invention  so  communicated  to  him  as  his,  the  defendant's,  own, 
unless  the  same  was  his,  the  defendant's,  own  invention :  nevertheless, 
the  defendant,  after  the  making  the  said  promise,  did  abuse  the  confi- 
dence of  the  plaintiff,  and  acted  unfaithfully  and  dishonestly  towards 
the  plaintiff  with  reference  to  the  said  communication,  and  did  claim  a 
part  of  the  said  invention  so  communicated  to  him  as  aforesaid  as  his. 
the  defendant's,  own,  the  same  not  being  in  any  respect  the  defendant's 
own  invention,  in  this,  to  wit,  that,  in  breach  of  his  said  promise,  he 
did  represent  and  pretend  to  Her  Majesty  that  he,  the  defendant,  was 
the  inventor  of  a  part  of  the  said  invention  of  the  plaintiff,  and  which 
the  plaintiff  had  so  communicated  to  the  defendant  as  aforesaid,  to  wit, 
the  invention  of  the  plaintiff  as  to  improvements  in  the  manufacture 
of  cartridges,  and  which  the  defendant  described  as  improvements  in 
*dlfil  c&I>tridge8,  but  which  was  not  in  any  respect  his,  the  defendant's, 
J  own  invention,  *and  did  upon  such  representation  then  petition 
Her  said  Majesty  for  letters-patent  for  the  sole  use  and  exercise  of  such 
his,  the  defendant's,  pretended  invention  by  himself,  the  defendant,  in 
and  throughout  the  united  kingdom  of  Great  Britain  and  Ireland,  the 
Channel  Islands,  and  the  Isle  of  Man,  for  the  term  of  fourteen  years, 
and  did,  in  further  breach  of  his  said  promise,  leave  at  the  office  of  the 
said  commissioners  a  provisional  specification  of  his  said  pretended 
invention,  in  which  he  described  and  claimed  as  his,  the  defendant's, 
invention  the  said  part  of  the  said  invention  of  the  plaintiff:  That  the 
said  application  and  provisional  specification  of  the  plaintiff  having  been 
referred  by  the  said  commissioners  to  Her  Majesty's  solicitor-general 
for  England,  according  to  the  said  statute,  and  the  said  solicitor-general 
having  required  and  allowed  the  title  of  the  plaintiff's  said  invention  to 
be  amended  as  an  invention  for  "  improvements  in  the  manufacture  of 
cartridges,  and  of  wads  or  wadding  for  fire-arms,"  and  being  satisfied 
that  the  said  provisional  specification  of  the  plaintiff  described  the 
nature  of  his  said  invention  as  amended,  allowed  the  same  as  amended, 
and  gave  a  certificate  of  his  allowance,  which  certificate  was  duly  filed 
in  the  office  of  the  said  commissioners,  according  to  the  form  of  the 
said  statute,  and  thereupon  the  plaintiff  gave  due  notice  of  his  intention 
of  proceeding  with  his  application  for  letters-patent  for  the  said  inven- 
tion, and  his  said  application  was  duly  advertised  by  the  said  commis- 
sioners :  That  the  defendant  did  afterwards,  in  further  breach  of  his 
said  promise,  pretend  and  represent  to  the  said  commissioners,  and  to 
the  said  solicitor-general,  that  he  had  an  interest  in  opposing  the  grant 
of  letters-patent  to  the  plaintiff,  for  his,  the  plaintiff's,  said  invention, 
on  the  ground  and  pretence  that  he  was  the  inventor  of  the  said  part 
of  the  plaintiff's  said  invention  which  had  been  so  communicated  to  the 
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defendant  as  aforesaid,  and  for  which  he  *had  applied  for  letters- 
patent  as  aforesaid,  and  did,  in  farther  breach  of  his  said  pro- 
mise, oppose  before  the  said  commissioners,  and  before  the  said  solicitor- 
general,  the  grant  of  letters-patent  to  the  plaintiff  for  his,  the  plain- 
tiff's, said  invention,  on  the  ground  and  pretence  aforesaid. 

"  By  means  of  which  several  premises  respectively  in  this  declaration 
aforesaid,  the  said  solicitor-general  refused  to  allow  the  plaintiff's  appli- 
cation for  letters-patent  to  proceed,  and  the  plaintiff  was  thereby  pre- 
vented from  obtaining,  and  failed  to  obtain,  letters-patent  for  his  said 
invention,  and  divers  expenses  which  he  incurred  in  applying  for  such 
letters-patent  have  become  and  are  useless  to  hip,  and  he  lost  divers 
profits  he  might  and  otherwise  would  have  derived  from  the  said  letters- 
patent  for  his  said  invention  and  the  said  part  thereof  claimed  by  the 
defendant  as  aforesaid,  and  he  was  also  put  to  expense  in  opposing  the 
grant  of  letters-patent  to  the  defendant  for  the  said  invention,  in  which 
opposition  he  succeeded ;  and  the  plaintiff  was  and  is  by  means  of  the 
premises  otherwise  injured :  And  the  plaintiff  claims  1000J." 

The  defendant  pleaded  to  the  first  count, — first,  not  guilty, — secondly, 
to  the  supposed  grievances  in  the  first  count  mentioned,  so  far  as  the 
same  related  to  the  defendant's  having,  as  in  the  first  count  alleged,  pre- 
tended and  represented  to  the  solicitor-general  that  he,  the  defendant, 
had  an  interest  in  opposing  a  grant  of  letters-patent  to  the  plaintiff  for 
the  said  invention,  that,  after  the  passing  of  the  Patent  Law  Amend- 
ment Act,  1852,  and  before  the  time  of  the  committing  of  the  said  sup- 
posed grievances  in  the  first  count  mentioned,  the  defendant  had  applied 
by  petition  to  Her  said  Majesty  for  the  grant  unto  him,  the  defendant,  of 
letters-patent  for  an  invention  of,  to  wit,  "  improvements  in  cartridges," 
and  had  caused  the  said  petition  for  the  *grant  of  such  letters-  r*jio 
patent,  together  with  the  declaration  of  the  defendant  required  L 
to  accompany  the  same,  and  a  provisional  specification  signed  by  or  on 
behalf  of  the  defendant,  and  describing  the  nature  of  the  said  invention, 
to  be  left  at  the  office  of  the  commissioners  of  patents :  that  the  said 
application  and  provisional  specification  were  thereupon  duly  referred  to 
Her  said  Majesty's  said  solicitor-general,  who  allowed  such  provisional 
specification,  and  gave  a  certificate  of  his  allowance  thereof,  which  was 
duly  filed  in  the  office  of  the  said  commissioners,  and  thereupon  the  said 
invention  became  provisionally  protected,  and  the  defendant  became  and 
was  entitled  unto  the  provisional  protection  of  the  said  invention,  accord- 
ing to  the  said  statute :  that,  afterwards,  and  during  the  continuance  of 
the  said  provisional  protection,  and  after  such  alteration  in  the  said  title 
of  the  said  supposed  invention  of  the  plaintiff  as  in  the  first  count  men- 
tioned, he,  the  defendant,  apprehending  that  such  last-mentioned  title 
might  admit  of  the  defendant's  said  invention  for  which  he  had  so  applied 
for  letters-patent  as  aforesaid,  being  embraced  in  the  letters-patent  for 
which  the  plaintiff  had  applied,  as  in  the  said  first  count  mentioned,  did 
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afterwards,  and  during  the  continuance  of  the  said  provisional  protection, 
cause  to  be  left  at  the  place,  to  wit,  the  office  of  the  said  commissioners, 
and  within  the  time,  and  in  the  manner,  described  by  the  regulations 
made  by  the  said  commissioners  in  that  behalf,  particulars  in  writing  of 
his,  the  defendant's,  objections  to  the  said  application  of  the  plaintiff, 
and  afterwards,  and  during  the  continuance  of  the  said  provisional  pro- 
tection to  which  the  defendant  became  so  entitled  as  aforesaid,  and  before 
the  committing  of  the  said  supposed  grievances,  the  said  provisional  spe- 
cification of  the  plaintiff,  and  the  defendant's  said  particulars  of  objec- 
tions to  the  said  application  of  the  plaintiff,  were  duly  referred  to  the 
said  *solicitor-general,  and  afterwards,  during  the  continuance 
of  the  said  provisional  protection,  the  matters  of  the  said  appli- 
cation of  the  plaintiff,  and  the  defendant's  said  objections  and  opposition 
to  the  same,  came  on  to  be  heard,  and  were  heard  by  and  before  the 
said  solicitor-general,  whereupon  he,  the  defendant,  did  then  represent 
and  state  to  the  said  solicitor-general,  that  he,  the  defendant,  had  an 
interest  in  opposing  the  said  application  of  the  plaintiff,  to  wit,  for  a 
grant  of  letters-patent  to  the  plaintiff  as  in  the  declaration  mentioned, 
as  it  was  lawful  for  him,  the  defendant,  to  do,  for  the  cause  aforesaid. 

The  defendant  also  demurred  to  the  first  count,  on  the  ground  that  it 
did  not  show  any  cause  of  action.     Joinder. 

To  the  second  plea,  the  plaintiff  replied  that  the  invention  for  which 
the  defendant  had  applied  by  petition  to  Her  said  Majesty  as  in  the 
said  second  plea  mentioned,  was  a  part  of  the  plaintiff's  said  invention 
as  in  the  said  first  count  mentioned ;  and  that  the  defendant  was  not  in 
any  sense  the  true  and  first  inventor  thereof,  but  had  derived  his  know- 
ledge thereof  from  the  plaintiff,  after  he,  the  plaintiff,  had  applied  for 
letters-patent  as  in  the  said  first  count  mentioned,  as  he,  the  defendant, 
before  and  when  he  applied  for  such  letters-patent,  and  during  and  at 
all  and  every  of  the  times  of  the  several  transactions  and  matters  in 
the  said  second  plea  mentioned  well  knew ;  and  that  the  defendant  did 
not  apply  for  such  grant  of  letters-patent  to  him,  the  defendant,  as  in 
the  said  second  plea  mentioned,  until  after  the  plaintiff  had  applied  for 
letters-patent  as  in  the  said  first  count  mentioned ;  and  that  the  defend- 
ant's said  application  for  letters-patent,  and  his  several  proceedings  in 
the  second  plea  mentioned,  were  respectively  made  and  taken  by  him  in 
fraud  of  the  plaintiff,  and  for  the  purpose  of  depriving  him,  the  plaintiff, 
of  that  which  was,  and  which  the  defendant  knew  to  be,  a  part  of  his 
*4901  *sa*^  invention,  and  of  which  the  plaintiff,  and  the  plaintiff  alone, 
J  was  the  true  and  first  inventor,  as  the  defendant  before  and  at 
the  said  several  times  in  the  second  plea  mentioned  well  knew. 

The  defendant  took  issue  on  the  above  replication,  and  also  demurred 
thereto  on  the  ground  that  it  was  no  answer  to  the  second  plea.  Joinder 
in  demurrer. 
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Hindmareh,  in  support  of  the  demurrer.(a) — The  first  count  discloses 
no  cause  of  action.  The  defendant  had  an  interest  in  opposing  the 
plaintiff's  invention.  The  malicious  assertion  of  a  legal  right  affords 
no  ground  of  action.  [Jbrvis,  C.  J. — The  count  alleges  that  the  plain- 
tiff obtained  provisional  protection  for  his  invention  by  means  of  false- 
hood.] If  so,  it  may  be  a  slander  of  the  plaintiff's  title ;  and,  if  so, 
the  first  count  is  bad,  for  not  setting  out  the  words :  Gutsole  v.  Mathers, 
1  M.  &  W.  495  ;f  Solomon  v.  Lawson,  8  Q.  B.  823  (E.  C.  L.  R.  vol. 
55).  No  action  lies  for  words  spoken  in  the  course  of  a  judicial  inquiry : 
Astley  v.  Younge,  2  Burr.  807.  The  words  that  are  set  out  are  clearly 
not  actionable  in  themselves  without  *special  damage ;  and  none  r+4 o-i 
is  alleged:  Kelly  v.  Partington,  5  B.  &  Ad.  645  (E.  C.  L.  R.  L 
vol.  27).  [Jervis,  C.  J. — No  doubt,  in  slander  of  title,  a  mere  allega- 
tion erf  falsehood  is  not  enough.  It  is  the  special  damage  that  gives  the 
right  of  action.  The  question  is,  whether  the  defendant,  having  surrep- 
titiously obtained  a  knowledge  of  the  invention  from  the  plaintiff,  is  not 
responsible  for  having  maliciously  represented  to  the  solicitor-general 
that  he  was  the  true  and  first  inventor,  and  so  prevented  the  plaintiff 
from  obtaining  the  alteration  in  the  title  which  would  make  his  patent 
available  ?]  That  is  not  the  charge  contained  in  this  declaration.  In 
Ashley  v.  Harrison,  1  Esp.  N.  P.  C.  194  (256),  it  was  held,  that  the 
proprietor  of  a  place  of  public  amusement  cannot  maintain  an  action 
against  a  man  for  a  libel  on  one  of  his  performers,  by  reason  whereof 
she  was  deterred  from  performing  on  the  stage, — the  damage  being  too 
remote. 

7.  Brown,  contr£L(6) — If  this  were  an  action  for  *slander  of  r<t4oo 
title,  the  words,  no  doubt,  must  be  set  out.     This,  however,  is  *- 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 
"  That  the  allegations  in  the  first  count  respecting  the  defendant's  representing  that  he  bad  an 
interest  in  opposing  a  grant  of  letters-patent  to  the  plaintiff,  do  not  show  any  cause  of  action 
against  the  defendant :  That  the  first  count  does  not  show  that  the  plaintiff  was  deceived  by  such 
representation,  and  the  plaintiff  cannot  recover  upon  such  representation  as  being  a  slander  of 
his  title,  because  the  words  are  not  set  out:  That  the  words  set  out  in  the  first  count  are  not 
slanderous,  either  as  to  the  plaintiff  or  his  alleged  invention :  That  the  first  count  cannot  be 
supported,  because  the  alleged  representation  and  words  which  the  defendant  is  alleged  to  have 
made  and  written,  were  made  and  written  in  and  with  reference  to  an  official  inquiry  before  the 
commissioners  of  patents  and  the  solicitor-general. 

"  That  the  replication  to  the  second  plea  does  not  support  the  declaration,  and  does  not  answer, 
or  sufficiently  answer,  the  second  plea." 
(6)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 
"  That  the  first  count  shows  a  cause  of  action :  that  it  shows  that  the  defendant  made  a 
deceitful  representation  to  the  solicitor-general,  whereby  he  doceived  him,  to  the  injury  of  the 
plaintiff,  which  is  a' cause  of  action  :  that  it  shows  that  the  defendant  maliciously,  and  without 
probable  cause,  opposed  the  plaintiff's  letters-patent,  and  set  up  an  opposing  claim,  to  the  plain- 
tiff's damage,  which  is  a  cause  of  action:  that  it  shows  that  the  defendant  acted  in  fraud  of  the 
Patent  Law  Amendment  Act,  1852,  to  the  damage  of  the  plaintiff,  which  is  a  cause  of  action : 
that  it  shows  a  cause  of  action  for  slander  of  title,  followed  by  special  damage:  that  the  words 
by  which  the  plaintiff's  title  was  slandered,  were  set  out :  that  the  words  set  out  are  slanderous, 
having  been  published  falsely  and  maliciously,  and  followed  by  speeial  damage :  that  words 
published  in,  and  with  reference  to,  an  official  inquiry,  being  published  falsely  and  maliciously, 
are  actionable  :  that  the  words  are  alleged  to  have  been  published  to  the  solicitor-general  and 
others,  and  that  it  does  not  appear  in  the  first  count  that  they  were  published  in  or  with  reference 
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not  a  case  of  that  sort.  The  distinction  is  expressly  pointed  ont  by 
Lord  Abinger  in  giving  the  judgment  of  the  court  in  Gutsole  v.  Mathers, 
1  M.  &  W.  495,  503.f  "There  may,"  he  says,  "be  a  class  of  cases 
where  words  are  mixed  up  with  the  charge,  to  which  this  rule  could  not 
apply,  as,  in  the  ordinary  case  of  an  action  for  deceit  by  reason  of  a 
false  representation  of  character,  or  where  an  action  is  founded  on  a 
deceitful  representation  to  induce  a  party  to  advance  his  money :  that 
is  not  properly  an  action  for  words.  So,  also,  where  a  man  defeats 
the  object  of  another  by  claiming  goods  that  do  not  belong  to  him, 
and  does  that  falsely  and  maliciously :  in  such  a  case,  it  must  be 
alleged  that  he  did  claim  them  as  his  own,  and  thereby  defeated  the 
plaintiff's  object  in  respect  of  them ;  but  the  mere  form  of  the  words  is 
not  sufficient.  Here,  the  complaint  is  for  the  act  done."  [Williams,  J. 
— In  Sheppard  v.  Wakeman,  1  Lev.  53,  1  Sid.  79,  which  was  an  action 
against  a  man  for  falsely  and  maliciously,  with  intent  to  hinder  a  marriage 
between  the  plaintiff  and  a  third  person,  writing  to  the  intended  husband, — 
*42TI  *"  ^ou  ou8^lt  not  t0  marry  her,  for,  before  God  she  is  my  wife ; 
*  and  therefore  if  you  do,  you  will  live  in  adultery  with '  her,  and 
your  children  will  be  bastards," — it  was  argued  on  behalf  of  the  defend- 
ant, as  it  has  been  contended  here,  that  it  was  a  mere  slander  of  title: 
but  the  court  held,  that  the  gist  of  the  action  was  the  malice  and  the 
special  damage.]  In  Gerard  v.  Dickenson,  4  Co.  Rep.  18  a, — which 
was  cited  in  Sheppard  v.  Wakeman, — in  an  action  for  slander  of  title, 
the  plaintiff  declared  that  he  was  in  treaty  with  J.  S.  for  a  lease  of  the 
manor  of  A.  at  so  much  rent,  and  that  the  defendant,  knowing  of  the 
treaty,  published  these  words, — "  I  have  a  lease  of  the  manor  of  A.  for 
ninety-nine  years,"  and  published  a  lease  for  ninety  years  supposed  to 
be  made  by  one  seised  of  the  same  manor  before  the  plaintiff's  purchase 
thereof,  to  E.  D.  her  late  husband,  and  offered  to  sell  it :  whereas,  in 
truth,  the  defendant  knew  it  to  be  forged ;  by  reason  whereof  the  said 
J.  S.  did  not  proceed  in  the  treaty  for  the  lease.  The  defendant  by 
her  plea  traversed  that  she  knew  the  lease  to  be  a  forgery.  And,  upon 
demurrer,  it  was  held,  that  the  action  lay,  because  it  was  alleged  that 
the  defendant  knew  of  the  treaty  for  a  lease  to  J.  S.,  and  that  the  lease 
which  she  published  as  a  good  lease  was  a  counterfeit  one,  by  which  the 
treaty  was  broken  off.  Green  v.  Button,  2  C.  M.  &  R.  T07,f  confirms 
Gerard  v.  Dickenson.    Parke,  B.,  there  says:  "  This  is  in  substance  an 

to  an  official  inquiry,  or  solely  in  or  with  reference  to  an  official  inquiry,  but  it^may  be  provod 
that  they  were  published  on  other  occasions. 

"  That  the  second  plea  is  bad,  and  no  answer  to  the  part  of  the  first  oount  to  which  it  is 
pleaded :  that  it  neither  denies  nor  excuses,  nor  justifies  the  falsehood,  the  fraud,  the  deceitful- 
nesfl,  nor  the  malice  of  the  defendant's  pretence  and  representation  as  to  his  interest  in  opposing 
the  grant  of  the  plaintiff's  letters-patent,  nor  does  it  show  any  probable  cause  for  his  so  doing: 
that  it  does  not  show  that  the  invention  for  which  he  had  applied  for  letters-patent  was  his 
invention,  or  ono  for  which  he  bad  any  right  or  pretence  of  right  to  such  letters. 

"  That  the  replication  to  the  second  plea  is  a  sufficient  answer  to  it,  inasmuch  as  it  shows  that 
the  defendant's  application  for  letters-patent  was  fraudulent  and  improper,  and  one  which  he 
had  no  right  to  make." 
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action  on  the  case  for  a  false  and  malicious  representation ;  and  there 
is  no  doubt,  on  the  authority  of  Gerard  v.  Dickenson,  which  has  been 
cited,  and  also  of  Lovett  v.  Weller,  1  Boll.  Rep.  309,  that  the  action  is 
maintainable,  though  the  defendant  makes  a  claim  of  right,  if  it  be 
made  maliciously  and  without  reasonable  or  probable  cause,  and  the 
special  damage  accrues  from  the  claim  so  made."  In  that  case  the 
words  were  not  set  out.  Barley  v.  Walford,  9  Q.  B.  197  (E.  C.  L.  R. 
vol.  58),  has  a  curious  analogy  to  the  present  case.  *There,  a  ^aqa 
declaration  in  case  stated,  that  the  plaintiff  was  a  printer  of  silk  *- 
goods,  and  had  delivered  to  the  defendant  a  lot  of  goods,  in  which  were 
woven  fabrics  of  silk  printed  by  the  plaintiff  with  a  design  for  the  orna- 
menting of  them  which  had  been  published  by  the  plaintiff  to  the  de- 
fendant and  others ;  and  the  plaintiff  was  about  to  print  other  fabrics 
of  silk  with  the  same  design,  and  to  publish  the  same  in  the  way  of  his 
trade,  for  gain,— of  all  which  the  defendant  had  notice :  but  the  defend- 
ant, contriving  to  deceive,  injure,  and  defraud  the  plaintiff,  and  to 
induce  him  to  desist  from  printing  more  with  the  design,  and  to  deprive 
him  of  the  gains  he  would  have  made,  and  to  cheat  him  of  the  benefit  of 
the  design,  and  to  acquire  the  same  for  the  sole  benefit  of  the  defendant, 
and  to  put  the  plaintiff  to  expense,  falsely,  fraudulently,  and  deceit- 
fully represented  to  the  plaintiff,  that,  in  the  lot,  there  was  a  copy  of  a 
registered  pattern,(a)  and  that,  the  parties  having  asked  the  defendant 
for  the  printer,  the  defendant  was  obliged  to  give  the  plaintiff's  name, 
and  the  parties  intended  to  proceed  against  the  plaintiff  by  injunction 
and  order  through  the  Court  of  Chancery  (thereby  meaning  that  the 
design  was  a  copy  of  a  design  which  had  been  registered,  and  the  copy- 
right in  which  was  subsisting,  according  to  the  statute  respecting  copy- 
right of  designs,  and  that  the  parties  interested  in  the  design  had  asked 
the  defendant  who  was  the  printer,  and  the  defendant  had  been  obliged 
to  give  the  plaintiff's  name  as  printer,  and  the  parties  intended  to  pro- 
ceed against  the  plaintiff,  to  prevent  him  from  pirating  the  design,  by 
injunction  and  order  through  the  Court  of  Chancery) ;  whereas,  in  truth, 
no  such  design,  or  design  resembling  it,  had  been  registered  according 
to  the  statute  aforesaid ;  and  there  were  no  parties  interested  in  the 
design ;  nor  had  any  parties  asked  the  defendant  for  *the  print-  r+4or 
er;  nor  had  the  defendant  given  them  the  plaintiff's  name;  nor  L 
did  any  parties  intend  to  proceed  against  the  plaintiff  by  injunction,  &c. ; 
as  the  defendant  at  the  time  of  making  the  representation  knew :  by 
means  of  which  representation,  the  plaintiff,  believing  it  to  be  true,  was 
induced  to  travel  a  long  distance  for  the  purpose  of  inquiring  into  the 
matters  represented,  and  satisfying  the  supposed  parties,  as  it  was 
reasonable  for  him  to  do  under  the  circumstances,  and  was  induced  to 
abstain  from  further  printing  with  the  design,  which  he  had  orders  to 
do,  and  from  selling  handkerchiefs  printed  with  the  design ;   and  the 

(a)  See  the  5  k  6  Vict.  c.  100,  and  6  A  7  Vict  o.  65. 
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defendant,  by  means  of  the  premises,  enjoyed  the  benefit  of  the  design, 
to  the  exclusion  of  the  plaintiff,  and  printed  with  the  design,  and  sold 
for  his  profit,  silk  handkerchiefs,  and  took  the  profits,  without  the  com- 
petition of  the  plaintiff,  and  to  his  exclusion.  And  it  was  held,  on 
general  demurrer,  that  the  declaration  showed  a  cause  of  action, — it 
appearing  that  the  defendant  had  knowingly  uttered  a  falsehood  with 
the  design  to  deprive  the  plaintiff  of  a  benefit,  or  to  acquire  it  to  him- 
self, and  the  damage  naturally  flowing  from  the  plaintiff's  belief.  It 
was  objected  in  that  case  that  the  words  of  the  representation  were  not 
set  out ;  but  the  objection  was  not  allowed.  Whether  the  representa- 
tion be  made  to  the  plaintiff  or  to  a  third  party,  is  immaterial,  if  it  is 
false  to  the  knowledge  of  the  defendant,  and  made  for  the  purpose  of 
injury  to  the  plaintiff  or  gain  to  himself,  and  the  damage  naturally  flows 
from  it.  It  is  said  that  the  action  will  not  lie,  because  the  alleged  mis- 
representation occurred  in  a  judicial  proceeding.  That  only  aggravates 
the  damage  the  plaintiff  has  sustained  :  there  is  no  appeal  against  the 
decision  of  the  solicitor-general  in  withholding  a  patent.  [Jervis,  C. 
J. — There  is  nothing  in  that  case  to  give  the  Lord  Chancellor  jurisdic- 
tion.] The  proceeding  before  the  solicitor-general  wants  several  of  the 
*d9fi1  ing^dionts  °f  *a  judicial  proceeding :  there  is  no  public  hearing, 
J  no  power  to  compel  the  attendance  of  witnesses.  [Williams,  J. — 
The  difficulty  I  feel  is  this.  If  your  argument  be  well  founded,  that 
this  case  falls  within  the  general  rule  applicable  to  damage  arising  from 
a  false  and  malicious  representation,  how  is  the  special  damage  here 
alleged  the  necessary  consequence  of  the  thing  complained  of?]  The 
plaintiff's  complaint  is,  that,  he  having  taken  the  necessary  preliminary 
steps  to  obtain  a  patent  with  an  amended  title,  the  defendant  comes 
before  the  solicitor-general,  and  fraudulently  and  maliciously  represents 
to  him  that  the  title  of  the  plaintiff's  patent  as  amended  may  include  an 
invention  for  which  he  has  obtained  provisional  protectipn,  in  consequence 
of  which  the  solicitor-general  refuses  to  grant  a  fiat  for  a  patent  to  the 
plaintiff.  [Williams,  J. — The  defendant  avails  himself  of  a  clause  in 
the  Patent  Law  Amendment  Act,  15  &  16  Vict.  c.  83,  s.  12,  which  en- 
ables any  person  having  an  interest  in  opposing  the  grant  of  letters- 
patent  for  an  invention  to  state  their  objections :  and  the  solicitor- 
general  in  consequence  withholds  his  fiat.]  We  complain  that  it  is 
done  maliciously.  [Crowdkr,  J. — In  order  to  sustain  the  first  count, 
you  must  show  that  the  special  damage  is  made  out.]  If  the  special 
damage  alleged  may  have  resulted  from  the  act  complained  of,  it  is  a 
question  for  the  jury.  It  is  not  usual  to  repeat  the  special  damage  at 
the  end  of  each  count.  An  instance  of  an  action  of  this  mixed  charac- 
ter is  to  be  found  in  Newman  v.  Zachary,  Aleyn,  3.  The  plaintiff 
declared  that  the  defendant  was  his  shepherd,  and  that  two  of  his 
sheep  did  estray,  one  of  which  being  found  again,  the  defendant  affirmed 
to  be  the  plaintiff's,  whereupon  the  plaintiff  paid  for  the  feeding  of  it, 
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and  caused  it  to  be  shorn  and  marked  with  his  own  mark ;  and  yet 
afterwards  the  defendant  "malitiose  machinans"  to  disgrace  the 
plaintiff,  and  knowing  the  said  sheep  to  be  the  plaintiff's,  falso  et 
♦fraudulenter  affirmavit  to  the  bailiff  of  the  manor  that  had  waifs  r*4o7 
and  strays  belonging  to  it,  that  this  sheep  was  an  estray ;  where-  '- 
upon  the  bailiff  seized  it, — to  his  damage,  &c.  And  after  verdict  for 
the  plaintiff,  it  was  moved  "  that  there  was  no  cause  of  action  ;  for, 
there  is  no  breach  of  trust  in  the  defendant  as  shepherd,  and  his  words 
cannot  endamage  the  plaintiff,  for,  he  shall  have  his  remedy  against  the 
bailiff  of  the  manor  that  seized  the  sheep  wrongfully."  But  it  was 
adjudged  that  the  action  would  lie,  "  because  the  defendant  by  his  false 
practice  hath  created  a  trouble,  disgrace,  and  damage  to  the  plaintiff; 
and,  though  the  plaintiff  have  cause  of  action  against  the  bailiff,  yet  this 
will  not  take  off  his  action  against  the  defendant  in  respect  of  the 
trouble  and  charge  that  he  must  undergo  in  the  recovery  against  the 
bailiff:"  and  Hales,  J.,  said,  that,  "if  one  slander  my  title,  whereby  I 
am  wrongfully  disturbed  in  my  possession,  though  I  have  remedy  against 
the  trespasser,  I  shall  have  an  action  against  him  that  caused  the  dis- 
turbance." [Jervis,  C.  J. — If  this  were  a  case  of  a  purely  judicial 
proceeding,  would  it  not  be  necessary  to  allege  that  the  proceeding  ter- 
minated in  favour  of  the  party  complaining  ?]  No  doubt  it  would.  See 
the  notes  to  Vicars  v.  Wilcocks,  8  East,  1,  in  2  Smith's  Leading  Cases, 
302-305.  Here  the  declaration  avers  that  the  defendant's  alleged 
invention  is  in  fact  the  same  invention  as  the  plaintiff's,  and  that  the 
defendant  stole  it  from  the  plaintiff.  In  Chapman  v.  Pickersgill,  2 
Wils.  145,  which  was  an  action  on  the  case  for  falsely  and  maliciously 
suing  out  a  commission  of  bankruptcy  which  was  afterwards  superseded, 
the  Lord  Chief  Justice  De  Grey  says  :  "  Upon  the  arguing  of  this  case, 
the  first  objection  was,  that  this  action  will  not  lie,  there  being  a  remedy 
given  by  statute  ;(a)   that  a  ^proceeding  on  a  commission  of' 


bankruptcy  was  a  proceeding  in  nature  of  a  civil  suit ;  and  that 


[*428 


no  action  of  this  sort  was  ever  brought.  But  we  are  all  of  opinion  that 
this  action  is  maintainable.  The  general  grounds  of  this  action  are, 
that  the  commission  was  falsely  and  maliciously  sued  out,  that  the 
plaintiff  has  been  greatly  damaged  thereby,  scandalized  upon  record, 
and  put  to  great  charges  in  obtaining  a  supersedeas  to  the  commission. 
Here  is  falsehood  and  malice  in  the  defendant,  and  great  wrong  and 
damage  done  to  the  plaintiff  thereby.  Now,  wherever  there  is  an 
injury  done  to  a  man's  property  by  a  false  and  malicious  prosecution,  it 
is  most  reasonable  he  should  have  an  action  to  repair  himself.  See 
Roberts  v.  Savill,  5  Mod.  407,  1  Salk.  13,  3  Salk.  16,  Carth.  416,  1 
Lord  Raym.  374,  12  Mod.  210 ;  Jones  v.  Gwynn,  10  Mod.  214.  I  take 
these  to  be  two  leading  cases,  and  it  is  dangerous  to  alter  the  law.  See 
also  Robins  v.  Robins,  12  Mod.  273 ;   Bulwer's  Case,  7  Co.  Rep.  1 ; 

(a)  5  a.  2,  o.  30. 

vol.  xv. — 88 
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Roll.  Abr.  Action  tur  (7<Me,(H) ;  Hocking  v.  Matthew,  1  Ventr.  86, 1 
Sid.  463.  But  it  is  said  this  action  was  never  brought :  and  so  it  was 
said  in  Ashby  v.  White,  2  Lord  Raym.  938,  1  Salk.  19,  3  Salk.  17, 
Holt,  524,  6  Mod.  45,  1  Smith's  Leading  Cases,  105.  I  wish  never  to 
hear  this  objection  again.  This  action  is  for  a  tort :  torts  are  infinitely 
various,  not  limited  or  confined,  for,  there  is  nothing  in  nature  but  may 
be  an  instrument  of  mischief;  and  this  of  suing  out  a  commission  of 
bankruptcy  falsely  and  maliciously »,  is  of  the  most  injurious  consequence 
in  a  trading  country."  So,  nothing  can  be  more  mischievous  than 
falsely  and  maliciously  to  intercept  from  a  man  the  just  reward  due  for 
a  valuable  invention. 

Hindmarchy  in  reply,  referred  to  the  Patent  Law  Amendment  Act, 
15  &  16  Vict.  c.  83,  ss.  7,  12,  13,  14,  and  15 ;  and  submitted  that  the 
*42<n  **r8fc  count  was  entirely  *framed  on  a  false  representation ;  and 
J  that  the  special  damage  alleged  at  the  end  of  the  declaration  was 
not  such  as  naturally  flowed  from  the  grievances  complained  of  in  the 
first  count,  and  could  not,  if  it  did,  be  prayed  in  aid  to  show  a  cause  of 
action  therein. 

Jbrvis,  C.  J. — I  think  it  would  be  better  to  put  the  case  on  the 
record  as  it  really  exists.  I  do  not  think  the  special  damage  alleged 
at  the  end  of  the  declaration  flows  naturally  from  the  allegations  in  the 
first  count. 

Brown. — It  certainly  is  a  very  vague  way  of  alleging  it. 

Crowdbk,  J. — It  is  not  alleged  at  all. 

Brown  prayed  leave  to  amend.  Rule  accordingly,  (a) 

(a)  The  declaration  was  afterwards  amended,  and  the  action  compromised. 


•430]  *WILKINSON  v.  KIRBY. 


In  trespass  for  mesne  profits,  the  defendant  pleaded, — first,  not  possessed, — secondly,  that,  before 
the  several  times  when,  Ac,  A.  was  seised  in  fee,  and,  on  the  27th  of  December,  1846,  demised 
the  premises  to  B.  for  twenty-one  years ;  that  B.  entered  by  virtue  of  that  demise,  and,  on 
the  28th  of  January,  1847,  demised  to  the  defendant  for  one  year  from  the  25th  of  March 
then  next,  and  so  from  year  to  year,  Ac,  and  that  the  defendant  entered  by  virtue  of  the 
last-mentioned  demise. 

Replication  (by  way  of  estoppel),  as  to  so  much  of  the  pleas  as  related  to  the  trespasses  com- 
plained of  in  the  count  sinoe  the  26th  of  October,  1853, — that  the  plaintiff  on  that  day  sued 
out  a  writ  of  ejectment  for  the  recovery  of  the  premises  in  question  (setting  out  the  writ) ; 
that  Emily  Kirby  In  the  said  writ  mentioned  was  the  defendant  in  this  action,  and  was  at  the 
time  of  the  issuing  of  the  said  writ  the  tenant  in  possession  of  the  premises  in  question ;  that 
the  premises  in  the  said  writ  and  in  this  action  were  the  same,  and  that  the  plaintiff  in  the 
said  writ  named  was  the  now  plaintiff;  that  no  appearance  was  entered  or  defence  made  to 
the  said  writ ;  that,  after  the  issuing  of  the  said  writ,  and  whilst  the  ejectment  was  pending, 
and  in  pursuance  of  the  act  of  parliament  in  that  behalf,  the  plaintiff,  by  the  consideration 
and  judgment  of  the  court,  obtained  possession  of  the  said  premises,  Ac. ;  that  the  said  judg- 
ment was  still  in  force ;  and  that,  afterwards,  and  before  the  commencement  of  this  suit,  and 
by  virtue  of  the  said  judgment,  the  plaintiff  entered  into  and  upon  the  possession  of  the  pre- 
mises, — wherefore  the  plaintiff  prayed  judgment  if  the  defendant  ought  to  be  admitted,  against 
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the  said  recovery,  record,  and  proceedings,  to  plead  the  said  pleas,  or  either  of  them,  as  to  the 

trespasses  in  the  count  complained  of  since  the  said  20th  of  October,  1853  : — 
Held,  on  demurrer,  a  good  replication  by  way  of  estoppel  to  both  pleas;  that  it  was  not 

necessary  to  aver  notice  to  the  defendant  of  the  proceedings  in  the  ejectment,  or  the  issuing  or 

execution  of  a  writ  of  possession. 
Held  also,  that  if  it  were  necessary,  the  replication  contained  a  sufficient  averment  of  entry  by 

the  plaintiff. 
Held  also,  that  the  plaintiff's  title  by  estoppel  related  back  to  the  date  of  the  writ  of  ejectment, 

and  would  be  presumed  to  continue  until  shown  by  rejoinder  to  have  been  determined. 

By  the  first  count  of  the  declaration  the  plaintiff  claimed  "for  money 
payable  by  the  defendant  to  the  plaintiff  for  the  defendant's  use  by  the 
plaintiff's  permission  of  messuages  and  lands  of  the  plaintiff/' 

The  second  count  charged  that  the  defendant  broke  and  entered  a 
certain  house  of  the  plaintiff  called  and  known  as  No.  36,  Somerset 
Street,  Portman  Square,  and  continued  therein,  and  detained  the  same 
from  the  plaintiff,  for  a  long  space  of  time,  whereby  the  plaintiff  was 
during  all  such  time  deprived  of  the  use  and  enjoyment  thereof,  and 
was  put  to  great  expense  in  recovering  the  possession  of  the  said  house, 
and  otherwise  :  and  the  plaintiff  claimed  1502. 

The  defendant  pleaded, — thirdly,  that  the  said  house  *in  the  r^jo-i 
last  count  mentioned,  was  not,  at  the  said  several  times  when,  L 
&c,  or  any  of  them,  the  house  of  the  plaintiff,  in  manner  and  form  as 
the  plaintiff  had  in  the  said  last  count  alleged. 

Fourthly,  that,  before  the  said  several  times  when,  fcc,  in  the  last 
count  mentioned,  one  George  Wilkinson  was  seised  in  his  demesne  as  of 
fee  of  the  said  house  in  the  last  count  mentioned,  and,  being  so  thereof 
seised,  afterwards  and  before  the  said  several  times  when,  &c,  in  the 
said  last  count  mentioned,  and  each  of  them,  to  wit,  on  the  27th  of  Oc- 
tober, 1846,  by  a  certain  indenture  then  made  between  the  said  George 
Wilkinson  of  the  one  part,  and  Hester  Phelps  Thomas  of  the  other  part, 
— which  said  indenture  was  sealed  with  the  seal  of  the  said  George  Wil- 
kinson, and  with  the  seal  of  the  said  Hester  Phelps  Thomas, — the  said 
George  Wilkinson  did  demise  and  lease  unto  the  said  Hester  Phelps 
Thomas  the  said  house  in  the  said  last  count  mentioned,  from  the  29th 
of  September  then  last  past,  for  the  full  end  and  term  of  twenty-one 
years  thence  next  ensuing,  and  fully  to  be  complete  and  ended :  that, 
by  virtue  of  the  said  demise,  the  said  Hester  Phelps  Thomas  afterwards, 
and  before  any  of  the  said  times  when,  Ac,  entered  into  and  upon  the 
said  house,  and  became  and  was  possessed  thereof  for  the  said  term  so 
to  her  thereof  granted  as  aforesaid :  that,  afterwards,  and  while  the  said 
Hester  Phelps  Thomas  was  so  possessed  as  aforesaid,  and  before  the  expi- 
ration  of  the  said  term  so  to  her  granted  as  aforesaid,  and  before  any 
of  the  said  times  when,  &c,  in  the  said  last  count  mentioned,  to  wit,  on 
the  28th  of  January,  1847,  the  said  Hester  Phelps  Thomas  demised  the 
said  house  in  the  said  last  count  mentioned  to  the  defendant,  to  have 
and  to  hold  the  same  to  the  defendant  from  the  25th  of  March  next 
after  the  day  and  year  last  aforesaid,  for  the  term  of  one  year  then  next 
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following  and  fully  to  be  complete  and  ended,  and  so  from  year  to  year 
*i«*91  ^or  *so  'on8  a  t*me  as  ^e  8a^  Hester  Phelps  Thomas  and  the 


*432] 


defendant  should  respectively  please :  that,  by  virtue  of  the  said 


last-mentioned  demise,  the  defendant  afterwards,  and  before  any  of  the  said 
times  when,  &c,  in  the  said  last  count  mentioned,  and  before  the  expi- 
ration of  the  said  term  so  to  the  said  Hester  Phelps  Thomas  granted  as 
aforesaid,  entered  into  and  upon  the  said  house  in  the  said  last  count 
mentioned,  and  became  and  was  possessed  thereof  for  and  during  and 
upon  the  tenancy  so  created  as  last  aforesaid:  that  afterwards,  by  vir- 
tue of  the  tenancy  so  created  as  last  aforesaid,  the  defendant  did,  at 
the  said  several  times  when,  &c,  and  before  the  expiration  or  determi- 
nation of  the  said  term  to  the  said  Hester  Phelps  Thomas  granted  as 
aforesaid,  and  before  the  expiration  or  determination  of  the  said  tenancy 
of  the  defendant,  and  during  the  continuance  thereof,  enter  into  and 
upon  the  said  house  in  the  said  last  count  mentioned,  in  and  upon  the 
plaintiff's  alleged  possession  thereof,  as  she  lawfully  might  for  the  cause 
aforesaid ;  and  because  the  said  term  so  to  the  said  Hester  Phelps  Tho- 
mas granted  as  aforesaid,  and  the  said  tenancy  of  the  defendant  had 
not  been  determined  or  ended,  but  continued  and  were  in  full  force  and 
effect  at  and  during  all  the  times  in  the  said  last  count  mentioned,  and  the 
defendant  did  at  and  during  all  those  times  continue  in  the  said  house, 
and  detain  the  same  from  the  plaintiff,  as  she  lawfully  might  for  the 
cause  aforesaid :  and  that  the  said  several  trespasses  and  wrongs  in  that 
plea  mentioned  and  justified,  were  the  several  trespasses  and  wrongs  in 
the  said  last  count  mentioned. 

Replication, — as  to  so  much  of  the  third  and  last  pleas  as  related  to 
the  trespasses  complained  of  in  the  last  count  of  the  declaration  since 
the  26th  of  October,  1853, — that  the  defendant  ought  not  to  be  admitted 
to  plead  the  said  third  and  last  pleas,  or  either  of  them,  as  to  the  said 
smoo-i  trespasses  complained  of  since  such  time,  because  the  *plaintiff 
J  said,  that,  on  the  day  and  year  last  aforesaid,  for  the  purpose  of 
the  plaintiff's  recovering  the  possession  of  the  said  house  in  the  said  last 
count  mentioned,  a  writ  of  our  lady  the  Queen  issued  forth  of  the  Court 
of  Common  Pleas  at  Westminster,  in  these  words,  that  is  to  say, — 
"  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  Queen,  defender  of  the  faith,  to  Hester  Phelps  Thomas, 
Emily  Kirby,  and  all  persons  entitled  to  defend  the  possession  of  all 
that  messuage  or  tenement  situatd  and  being  No.  36,  on  the  south  side 
of  Somerset  Street,  Portman  Square,  in  the  parish  of  St.  Mary-le-bone,  in 
the  county  of  Middlesex,  to  the  possession  whereof  George  Wilkinson 
claims  to  be  entitled,  and  to  eject  all  other  persons  therefrom,  these  are 
to  will  and  command  you  or  such  of  you  as  deny  the  alleged  title,  within 
sixteen  days  after  service  hereof,  to  appear  in  our  Court  of  Common  Pleas 
at  Westminster,  to  defend  the  said  property,  or  such  part  thereof  as 
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you  may  be  advised ;  in  default  whereof,  judgment  may  be  signed  and 
you  turned  out  of  possession.  Witness,  Sir  John  Jervis,  Knight,  at 
Westminster,  the  26th  day  of  October,  1853 :"  and  the  plaintiff  further 
said  that  the  said  Emily  Kirby  in  the  said  writ  mentioned  was  the  de- 
fendant in  the  declaration  in  the  action  mentioned,  and  was  at  the  time 
of  the  issuing  of  the  said  writ  the  tenant  in  possession  of  the  said  house 
in  the  last  count  of  the  declaration  mentioned :  that  the  said  messuage 
or  tenement  in  the  said  writ  mentioned  is  and  was  the  said  house  in  the 
said  last  count  mentioned,  and  that  George  Wilkinson  in  the  said  writ 
mentioned  was  the  plaintiff  in  the  declaration  in  this  action  mentioned : 
that  no  appearance  was  entered  or  defence  made  to  the  said  writ :  that, 
after  the  issuing  of  the  said  writ,  and  whilst  the  said  action  of  ejectment 
thereby  commenced  was  pending  in  the  said  Court  of  Common  Pleas, 
and  in  pursuance  of  the  act  of  parliament  in  that  behalf,  such  proceed- 
ings were  thereupon  had  in  the  said  Court  of  Common  Pleas  at  r*4o  j 
Westminster,  in  such  action  of  ejectment,  that  afterwards,  and  *■ 
before  the  commencment  of  this  suit,  the  plaintiff,  by  the  consideration 
and  judgment  of  the  said  Court  of  Common  Pleas,  recovered  possession 
of  the  said  house  in  the  last  count  mentioned,  with  the  appurtenances, 
— as  by  the  record  and  proceedings  thereof  still  remaining  in  the  said 
Court  of  Common  Pleas  more  fully  and  at  large  appeared ;  which  said 
judgment  was  still  in  full  force  and  effect :  and  that  afterwards,  and  be- 
fore the  commencement  of  this  suit,  and  by  virtue  of  the  said  judgment, 
the  plaintiff  entered  into  and  upon  the  possession  of  the  said  house, 
with  the  appurtenances,  and  became  and  was  thereof  possessed ;  where- 
ford  the  plaintiff  prayed  judgment  if  the  defendant  ought  to  be  admit- 
ted, against  the  said  recovery,  record,  and  proceedings,  to  plead  the  said 
third  and  last  pleas,  or  either  of  them,  as  to  the  trespasses  complained 
of  in  the  last  count  since  the  said  26th  of  October,  1853. 

The  defendant  joined  issue  on  the  replication  to  so  much  of  the  third 
and  last  pleas  as  related  to  the  trespasses  complained  of  in  the  last 
count  since  the  26th  of  October,  1853,  and  also  demurred  generally 
thereto, — the  grounds  of  demurrer  noted  in  the  margin,  being,  "  that 
the  said  replication  is  bad  in  substance,  because  it  is  pleaded  in  estoppel 
to  so  much  of  the  third  and  last  pleas  as  related  to  the  trespasses  in  the 
last  count  mentioned  committed  since  the  26th  day  of  October,  1853, 
and  contains  no  matter  which  operates  in  law  as  an  estoppel  thereto, 
or  as  an  estoppel  thereto  to  the  extent  to  which  the  plaintiff  relies  upon 
it  as  such  in  his  said  replication,  and  it  does  not  appear  in  or  by  the 
said  replication  that  the  defendant  is  estopped  or  precluded  from  aver- 
ring the  truth  of  the  matters  contained  in  the  said  pleas,  so  far  as  they 
relate  to  the  said  trespasses,  or  so  far  as  they  relate  to  the  whole  of 
such  trespasses." 

The  plaintiff  joined  in  demurrer. 

2C 
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*435]  *Deighton9  in  support  of  the  demurrer. (a) — The  record  does 
not  show  that  the  plaintiff  had  such  a  possession  as  *to  entitle 
him  to  maintain  trespass.  It  is  not  enough  to  show  title ;  the 
plaintiff  should  show  actual  possession.  This  record  shows  no  more  than 
a  title  to  the  possession  on  and  after  the  26tb  of  October,  1853. 
[Jbrvis,  C.  J.— We  decided  in  Matthew  v.  Osborne,  13  C.  B.  919  (E. 
C.  L.  R.  vol.  76),  in  conformity  with  Doe  v.  Wright,  10  Ad.  &  E.  763 
(E.  C.  L.  R.  vol.  37),  2  P.  &  D.  672,  that  a  recovery  in  ejectment 
between  the  same  parties  might  be  replied  by  way  of  estoppel  to  a  plea 
•of  not  possessed.  Doe  v.  Wright  is  an  express  authority  that  it  may 
be  so  pleaded.]  As  against  a  tenant  in  possession  who  has  pleaded; 
but  not  as  against  one  who  has  suffered  judgment  by  default.  That  is 
mentioned  as  a  matter  of  doubt  in  Doe  v.  Wellsman,  2  Exch.  369.f  In 
that  case,  to  a  declaration  in  trespass  for  mesne  profits,  stating  the 
entry  and  expulsion  on  the  10th  of  December,  1844,  and  the  expulsion 
and  taking  of  profits  to  have  been  continued  till  the  10th  of  March, 
1846,  the  defendant  pleaded  that  the  closes  in  which,  &c,  were  not, 
nor  were  any  of  them,  or  any  part  thereof,  the  plaintiff's  modo  et  formfi. 
The  plaintiff  replied  to  the  whole  plea,  by  way  of  estoppel,  a  recovery 
by  the  plaintiff  against  the  casual  ejector  on  a  declaration  in  ejectment 
stating  the  demise  to  have  been  on  the  14tA  of  October,  1845,  for  a  term 
of  twenty  years ;  and  the  replication  concluded  with  a  prayer  of  judg- 
ment if  the  defendant  during  that  term  ought  to  be  admitted  against 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were  ai  follows : — 

"  1.  That  the  replication  oontains  no  matter  which  operates  in  law  to  estop  the  defendant 
from  averring  the  truth  of  the  matters  alleged  in  the  third  and  last  pleas  respectively  : 

"2.  That  the  replication  contains  no  matter  which  estops  the  defendant  from  averring  the 
truth  of  the  matters  alleged  in  the  third  and  last  pleas  respectively : 

"  3.  That  it  does  not  appear  by  the  replication  that  the  defendant  ever  had  notice  of,  or  was 
duly  served  with  a  copy  of,  the  writ  in  the  replication  mentioned,  or  ever  had  notice  of,  or  was  in 
any  way  party  to,  the  proceedings  therein  mentioned  : 

"  4.  That  it  does  not  appear  by  the  replication  that  the  matters  alleged  in  the  said  third  or 
last  pleas,  or  either  of  them,  were  adjudged  upon  or  in  issue  by  or  in  the  proceedings  mentioned 
in  the  said  replication,  or  that  those  proceedings  estop  the  defendant  from  averring  that  the 
plaintiff's  possession,  as  alleged  in  the  declaration,  was  not  suoh  a  possession  as  entitles  him  to 
maintain  this  action  against  the  defendant : 

"  5.  That  it  does  not  appear  that  the  proceedings  in  the  replication  mentioned  were  taken  in 
pursuance  of  or  according  to,  or  were  warranted  by,  the  provisions  of  the  statute  in  the  replica- 
tion mentioned: 

"  6.  That  it  does  not  appear  that  the  relation  of  landlord  and  tenant  existed  between  the  said 
Hester  Phelps  Thomas  in  the  last  plea  mentioned  and  the  plaintiff,  or  between  the  defendant  and 
the  plaintiff,  or  that  one  half-year's  rent  was  in  arrear  at  the  time  the  said  writ  and  proceedings 
in  the  said  replication  were  issued,  served,  or  taken : 

"  7.  That,  the  plaintiff  having  taken  issue  on  the  matters  alleged  in  the  third  plea,  and  having 
pleaded  in  bar  to  the  matters  in  the  last  plea,  cannot  be  admitted  to  plead  in  estoppel  to  any  of 
those  matters : 

"  8.  That  the  last  plea  is  pleaded  to  certain  trespasses  therein  mentioned,  none  of  which  can 
be  inferred  from  the  said  plea  to  have  been  committed  since  the  26th  of  October,  1853;  and  that 
the  replication  is  therefore  improperly  pleaded  to  such  plea,  and  oontains  no  matter  which  estops 
the  plaintiff  from  averring  the  truth  of  the  matters  in  that  plea,  so  far  as  they  are  a  Justification 
of  the  trespasses  whioh  that  plea  is  pleaded  to. 

"  9.  That  the  replication  is  bad  in  substance,  and  affords  no  answer  to  any  of  the  matters  to 
whioh  it  is  replied." 
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the  said  recovery  record,  and  proceeding,  to  plead  that  plea:  and 
it  was  held,  on  special  demurrer,  that  the  replication  applied  only 
to  part  of  the  time  of  the  trespass  complained  of  in  the  declaration, 
and  was  therefore  bad.  There  is  no  averment  of  service  of  the  writ  on 
the  defendant,  or  that  she  had  any  notice  to  appear.  It  does  not  follow, 
that  because  the  plaintiff  has  a  sufficient  title  to  maintain  ejectment,  he 
may  also  bring  trespass  for  mesne  profits.  [Jbrvis,  C.  J. — Since  the 
case  of  Doe  v.  Huddart,  2  G.  M.  &  R.  316, f  it  has  been  generally  laid 
*down,  that,  where  there  is  judgment  by  default  in  ejectment,  r*  #q7 
the  plaintiff  may  maintain  trespass  for  the  mesne  profits.]  In  *- 
Jefferies  v.  Dyson,  2  Stra.  960,  it  was  held,  that,  where  judgment  is 
against  the  casual  ejector,  the  title  may  be  gone  into  in  an  action  for 
mesne  profits.(a)  Here,  no  writ  of  possession  is  stated,  no  entry  shown. 
[Jbrvis,  C.  J. — Yes  they  are.  Maulk,  J. — The  plaintiff  alleges  certain 
matters  of  fact  which  estop  the  defendant, — a  recovery  in  ejectment, 
and  an  entry  in  pursuance  thereof.]  There  is  no  authority  to  show 
that  a  mere  act  of  the  party  can  operate  as  an  estoppel.  [Maule,  J. 
— The  nature  of  an  estoppel  is  not  an  assertion  of  right  by  the  party 
pleading  it,  but  a  denial  of  the  right  of  the  other  party  to  make  the 
assertion  or  the  defence  attempted.  Do  you  say  that  estoppel  must  be 
exclusively  matter  of  record  ?]  Yes.  There  is  no  other  way  of  claim- 
ing title  by  estoppel.  [Mauls,  J. — This  is  not  a  setting  up  of  title  by 
estoppel.]  In  Go.  Litt.  352  a,  Lord  Coke  says :  "  Touching  estoppels, 
which  is  an  excellent  and  curious  kind  of  learning,  it  is  to  be  observed 
that  there  be  three  kinds  of  estoppels,  viz.  by  matter  of  record,  by 
matter  in  writing,  and  by  matter  in  pais.  By  matter  of  record,  viz.  by 
letters-patent,  fine,  recovery,  pleading,  taking  of  continuance,  confes- 
sion, imparlance,  warrant  of  attorney,  admittance.  By  matter  in 
writing,  as,  by  deed  indented,  by  making  of  an  acquittance  by  deed 
indented  or  deed-poll,  by  defeasance  by  deed  indented  or  deed-poll.  By 
matter  in  pais,  as,  by  livery,  by  entry,  by  acceptance  of  rent,  by  parti- 
tion, and  by  acceptance  of  an  estate,  as  here  in  the  case  that  Littleton 
putteth ;  whereof  Littleton  maketh  a  special  observation,  that  a  man 
shall  be  estopped  by  matter  in  the  country,  without  any  writing.     To 


make  the  reader  more   capable  *of  the  learning  of  estoppels, 
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these  few  rules,  amongst  others,  are  to  be  known, — first,  that 
every  estoppel  ought  to  be  reciprocal,  that  is,  to  bind  both  parties ;  and 
this  is  the  reason  that  regularly  a  stranger  shall  neither  take  advantage 
nor  be  bound  by  the  estoppel,"  &c.  Here,  the  record  does  not  show 
possession:  the  estoppel  cannot  be  relied  on  as  an  estoppel  in  pais, 
because  it  is  only  the  act  of  one  party.  [Jbrvis,  C.  J. — Where  the 
matter  is  contested,  the  mere  recovery  is  enough.  No  writ  of  possession 
is  necessary,  where  the  tenant  abandons  the  contest,  and  lets  judgment 
go  by  default.]    This  is  only  matter  of  evidence.     [Maule,  J. — This 

(a)  Bat  see  DecosU  c.  Atkins,  Ball.  N.  P.  87;  Astlin  «.  Parkin,  2  Burr.  665. 
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is  not  only  evidence.  Suppose  the  plaintiff  wants  to  show  a  possessory 
title  in  him, — would  it  not  be  enough  for  him  to  show  an  ejectment 
brought,  a  judgment  by  default,  and  an  entry  made  under  that  judgment  ? 
Could  you  answer  that  by  saying  that  it  is  only  pleading  matter  of  evi- 
dence ?]  The  entry  might  be  traversed.  But  it  is  submitted  that  it  is 
not  competent  to  a  party  to  rely  on  any  matter  as  an  estoppel  which 
consists  simply  of  an  act  done  by  him.  [Maule,  J. — This  is  not  simply 
an  act  done.  The  plaintiff  institutes  proceedings  in  ejectment  to  re- 
cover land  of  which  the  defendant  is  in  possession,  and  recovers  judg- 
ment and  enters  upon  the  land,  the  defendant  being  a  party  to  the 
ejectment.]  The  facts  alleged  do  not  amount  to  an  estoppel :  the  mere 
act  of  a  party  cannot  be  relied  on  as  an  estoppel  in  any  way.  In  Buller's 
Nisi  Prius,  p.  87,  the  distinction  is  taken  between  a  judgment  after 
verdict,  and  a  judgment  against  the  casual  ejector : — "  In  trespass 
against  the  tenant  in  possession,  for  mesne  profits  either  by  the  lessor 
or  the  nominal  plaintiff,  after  a  recovery  in  ejectment  the  plaintiff 
need  not  prove  a  title;  but  it  is  sufficient  to  produce  the  judgment 
in  ejectment,  and  the  writ  of  possession  executed,  and  to  prove  the 
value  of  the  profits,  and  thereupon  he  shall  recover  from  the  time 
*4391  *0^  *ke  demise  laid  in  the  declaration :  Astlin  v.  Parkin,  2  Burr. 
J  665,  Barnes,  472.  Where  the  judgment  was  against  the  tenant 
in  possession,  and  the  action  of  trespass  is  brought  against  him,  it  seems 
sufficient  to  produce  the  judgment  without  proving  the  writ  of  posses- 
sion executed,  because,  by  entering  into  the  rule  to  confess,  the  defendant 
is  estopped  both  as  to  the  lessor  and  lessee,  so  that  either  may  maintain 
trespass  without  proving  an  actual  entry ;  but  where  the  judgment  was 
against  the  casual  ejector,  and  so  no  rule  entered  into,  the  lessor  shall 
not  maintain  trespass  without  an  actual  entry,  and  therefore  ought  to 
prove  the  writ  of  possession  executed :  Thorp  v.  Fry."  [Jbrvis,  C.  J. 
— It  was  always  considered — until  Doe  v.  Huddart,  2  C.  M.  &  R.  316,  f 
decided  otherwise, — that  a  judgment  in  ejectment,  and  writ  of  posses- 
sion or  entry,  were  conclusive  evidence  of  the  plaintiff's  title,  by  estop- 
pel, in  an  action  for  mesne  profits,  without  pleading  it.]  Smartle  v. 
Williams,  1  Salk.  245,  3  Lev.  387,  Holt,  478,  Comb.  247,  and  Litchfield 
v.  Ready,  5  Exch.  939,  f  shows  that  a  mere  allegation  of  entry  is  not 
enough.  [Jbrvis,  C.  J. — Where  it  can  be  pleaded,  and  is  not,  it  is  no 
estoppel.  Armstrong  v.  Norton,  2  Irish  Law  Rep.  96,  which  is  cited 
in  the  judgment  in  Litchfield  v.  Ready,  is  an  authority  against  you. 
Parke,  B.,  says, — "  The  court  there  held,  that  the  judgment  was  not 
more  than  primfi  facie  evidence  of  the  plaintiff's  title ;  but,  as  the  new 
rules  have  not  been  introduced  into  those  courts,  the  defendant  is  at 
liberty  to  enter  fully  into  his  defence  under  the  general  traverse  of  not 
guilty,  and  the  matter  is  at  large,  and  the  plaintiff  has  no  opportunity 
of  replying  the  estoppel.  Maule,  J. — Where  a  man  has  an  opportu- 
nity of  pleading  the  estoppel,  and  does  not  plead  it,  he  is  bound :  but 
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not  where  he  cannot  plead  it,  as  in  ejectment.]  That  is  so  in  the  case 
of  an  estoppel  by  matter  of  record  or  by  deed.  [Maule,  J. — Is  it  not 
so  of  estoppel  by  *matter  in  pais  ?]  No.  [Jervis,  C.  J. —  r*AA(\ 
What  has  the  defendant  to  do  with  a  writ  of  possession  executed  ?  "- 
Estoppel  need  not  be  all  record.  You  admit,  that  if,  after  the  recovery 
in  ejectment,  the  defendant  had  surrendered  the  possession,  that  would 
have  done.  What  difference  does  a  writ  of  possession  make  ?  In  the 
one  case  the  tenant  is  turned  out ;  in  the  other,  he  goes  out,  he  acqui- 
esces in  the  judgment.]  Then,  if  the  judgment  is  to  operate  as  an 
estoppel,  from  what  time  shall  it  so  operate  ?  [Jkrvis,  C.  J. — From 
the  day  of  the  demise  in  the  declaration,  the  26th  of  October,  1853.] 
For  what  time  is  it  to  operate  as  an  estoppel  ?  [Jervis,  G.  J. — The 
judgment  estops  the  defendant  from  the  26th  of  October,  1853,  until 
the  entry  by  the  plaintiff.]  Suppose,  .after  the  entry,  the  plaintiff  sells 
the  property  to  a  third  person  ?  [Maule,  J. — If  the  plaintiff  can  show 
that  the  defendant  is  estopped  from  denying  his  possession  as  to  part, 
the  plea  is  a  bad  plea.]  Since  the  Common  Law  Procedure  Act,  15  & 
16  Vict.  c.  76,  s.  75,  the  plea  of  not  possessed  may  be  taken  distribu- 
tively.  [Jervis,  C.  J. — You  cannot  have  a  verdict  distributively  on 
not  possessed :  the  75th  section  had  in  its  contemplation  cases  of  pay- 
ment and  set-off  and  the  like,  such  as  Cousins  v.  Paddon,  2  C.  M.  &  R. 
547,f  and  Tuck  v.  Tuck,  5  M.  &  W.  109,f  where  part  of  the  cause  of 
action  is  answered.]  The  replication  so  far  as  relates  to  the  fourth  plea 
is  also  bad  on  the  ground  that  it  is  addressed  to  the  trespasses  after  the 
26th  of  October,  1853,  whereas  the  plea  is  not  limited  to  anything  of 
the  sort.  The  plaintiff  should  have  new  assigned:  1  Wms.  Saund.  299, 
n.  (6) ;  Scott  v.  Dixon,  2  Wils.  3. 

Prentice,  contrti. — As  to  the  suggestion  that  the  estoppel  is  impro- 
perly set  up  for  too  long  a  time,  it  is  enough  to  say  that  the  replication 
follows  the  precedents  in  Doe  v.  Huddart,  Doe  v.  Wright,  and  all  the 
cases.  *If  anything  has  arisen  subsequently  to  affect  the  plain-  r*44-| 
tiff's  right,  that  might  come  by  way  of  rejoinder.  The  plea,  if  L 
bud  in  point  of  law  as  to  part,  is  bad  altogether.  The  distributive  pro- 
vision in  the  Common  Law  Procedure  Act  has  reference  only  to  the 
course  to  be  pursued  at  the  trial.  Since  the  cases  of  Armstrong  v. 
Norton,  2  Irish  Law  Rep.  96,  and  Litchfield  v.  Ready,  5  Exch.  939, f 
there  can  be  no  doubt  that  a  judgment  by  default  in  ejectment  could 
be  pleaded  as  an  estoppel.  And  now,  by  the  Common  Law  Procedure 
Act,  15  &  16  Vict.  c.  76,  as.  168,  170,  judgment  by  default  in  eject- 
ment stands  precisely  on  the  same  footing  as  judgment  by  default  in 
any  other  action.  Both  are  now  parties  to  the  proceeding,  and  named 
in  the  writ,  which  was  not  the  case  in  the  old  proceeding  in  ejectment. 
Then  it  is  said  that  this  is  not  matter  of  estoppel,  because  the  allega- 
tion of  entry  does  not  appear  to  be  by  matter  of  record.  It  may  well 
be  doubted  whether  any  allegation  of  entry  at  all  was  necessary,  eape- 
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cially  with  reference  to  the  fourth  plea.  If  there  is  a  judgment  in 
ejectment  which  determines  the  title  to  the  premises  as  between  these 
parties,  how  can  the  defendant  be  allowed  to  say  that  the  plaintiff  is 
not  entitled  because  there  is  an  outstanding  term  ?  The  effect  of  a  plea 
of  not  possessed  is  now  settled  by  the  fcase  of  Jones  v.  Chapman,  2 
Exch.  803, f  where  it  was  held,  that,  under  the  plea  to  an  action  of  tres- 
pass quare  clausum  fregit,  that  the  close  in  the  declaration  mentioned 
was  not  at  the  time  when,  &c,  the  close  of  the  plaintiff,  the  defendant 
may  show  a  lawful  right  to  the  possession  of  the  close  either  in  himself 
or  in  some  other  person  under  whose  authority  he  claims  to  have  acted. 
[Jervis,  C.  J. — It  likewise  negatives  the  title  in  point  of  fact.]  Litch- 
field v.  Ready,  so  far  as  it  goes,  is  an  authority  for  the  plaintiff. 

Deighton,  in  reply. — With  regard  to  the  presumption  *of  the 
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continuance  of  the  plaintiff's  title,  the  667th  section  of  Littleton, 


and  Lord  Coke's  commentary  thereon,  show  that  nothing  can  be  taken 
by  inference  in  a  plea  of  estoppel.  No  case  has  decided  how  a  replica- 
tion of  this  sort  should  be  limited.  The  point  was  not  made  in  Doe  v. 
Huddart,  or  Doe  v.  Wright.  [Cresswell,  J. — Lord  Denman,  in  deliver- 
ing the  judgment  in  the  last  case,  says, — «  The  defendant's  argument 
proceeded  on  the  assumption  that  it  was  necessary  for  the  plaintiff  to 
have  actual  possession  at  the  time  of  bringing  this  action.  And  there 
are,  no  doubt,  old  authorities,  not  cited  in  the  argument,  which  show 
that  the  disseisee  could  not  bring  trespass  with  a  continuando  after  the 
disseisin  before  re-entry,  because  the  freehold  was  in  the  disseisor  for 
the  whole  time  after  the  disseisin ;  but  that,  after  re-entry,  he  should 
have  trespass  with  a  continuando  from  the  disseisin  to  the  re-entry :  but 
the  same  authorities  state  that  for  the  first  trespass  and  disseisin  the 
action  lay  before  re-entry ;  and  they  give  several  instances  where  the 
disseisee  had  lost  his  re-entry  by  the  act  of  God  or  the  determination 
of  his  estate,  in  which  he  had  the  action  without  re-entry.  See  Go. 
Litt.  257  a,  and  2  Roll.  Abr.  550,  553,  554.  It  seems  to  us,  however, 
not  important  now  to  follow  out  this  inquiry,  because  the  question  is, 
not  to  what  extent  the  plaintiff  can  recover  damages  on  his  record, — 
as  to  which  we  say  nothing, — but  whether  the  plea  of  'not  possessed' 
must  not,  at  all  events,  include  the  time  at  which  the  trespass  charged 
was  committed.  We  think  it  must,  and  therefore,  being  inconsistent, 
to  that  extent  at  least,  with  the  judgment  set  out  in  the  replication, 
the  defendant  is  estopped  from  pleading  it."]  That  was  not  approved 
of  by  the  Court  of  Exchequer  in  Doe  v.  Wellsman. 

Jervis,  C.  J. — I  am  of  opinion  that  the  replication  in  this  case  ia 
*-U31  80°d>  anc*  therefore  that  the  plaintiff  is  *entitled  to  judgment. 
J  The  plaintiff  declares  in  trespass  for  mesne  profits,  and  complains 
that  he  has  been  kept  out  of  possession  by  the  defendant.  The  first 
plea,  to  which  the  replication  is  pleaded  by  way  of  estoppel,  is  the  third, 
viz.  not  possessed.     That  plea  now  raises  two  classes  of  defence:  it 
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either  denies  a  possession  in  fact  in  the  plaintiff,  which  is  necessary  to 
support  an  action  for  a  trespass  ;  or  the  defendant  may  under  it  show 
title  in  himself  or  in  a  third  party.  That  point,  after  long  discussion, 
was  finally  settled  by  the  decision  of  the  Court  of  Exchequer  Chamber, 
in  Jones  v.  Chapman,  2  Exch'  803.  f  •  The  defendant,  therefore,  by  her 
third  plea  professes  to  say  either  that  the  plaintiff  was  not  possessed  at 
all,  or  that  somebody  else  had  title.  To  this  the  plaintiff  replies  that 
the  defendant  ought  not  to  be  permitted  to  deny  his  title,  because  there 
has  been  an  adjudication  on  the  matter  in  an  action  between  them  which 
has  determined  the  title.  It  is  objected  to  this,  on  the  part  of  the 
defendant,  that  that  is  not  the  effect  of  a  judgment  by  default  in  eject- 
ment. From  the  time,  however,  of  Astlin  v.  Parker,  2  Burr.  665,  down 
to  Doe  v.  Wright,  10  Ad.  &  E.  763  (E.  C.  L.  R.  vol.  37),  2  N.  &  P.  672, 
it  has  always  been  held  that  a  judgment  by  default  in  an  action  of 
ejectment,  followed  by  a  writ  of  possession,  even  though  not  pleaded, 
is  evidence  of  the  title  and  possession  of  the  plaintiff,  as  against  the 
tenant  in  possession,  from  the  day  of  the  demise  in  the  declaration: 
and,  on  the  authority  of  the  last-mentioned  case,  it  is  now  well  settled, 
that,  if  properly  pleaded,  it  is  an  estoppel.  It  is  urged  by  Mr.  Brigh- 
ton, that,  at  all  events,  the  judgment  cannot  be  pleaded  as  an  estoppel 
unless  followed  by  a  writ  of  possession.  But  an  entry  in  pais  is  as  good 
for  all  purposes  as  a  writ  of  possession  executed  and  returned ;  and  an 
entry  in  fact  is  sufficiently  alleged  here :  and  it  is  a  mistake  to  say  that 
matters  of  fact  may  not  be  pleaded  by  way  of  estoppel.  The  question 
is  *not  whether  the  defendant  is  estopped  from  denying  these  *•+. .. 
matters  of  fact ;  but  whether,  having  admitted  them,  as  she  does  L 
by  her  demurrer,  she  is  estopped  from  denying  the  plaintiff's  posses- 
sion. I  doubt  whether  it  was  even  necessary,  as  to  the  third  plea,  to 
state  any  entry.  Under  that  plea,  the  defendant  might  prove  title  in  a 
third  party  during  the  whole  period  covered  by  the  declaration  :  but  it 
is  clear  that  the  plaintiff  was  entitled  to  the  possession  for  a  portion  of 
that  time,  viz.  from  the  26th  of  October,  1853,  till  the  entry ;  that  was 
determined  by  the  judgment  in  the  ejectment.  As,  therefore,  the 
defendant  could  not  plead  the  plea  to  the  full  extent,  she  cannot  plead 
it  at  all.  It  is  said  that  the  plea  is  distributive,  and  therefore  the 
plaintiff  should  show  to  what  portion  of  the  time  the  estoppel  is  applied. 
The  title  and  possession,  however,  are  both  traversable ;  and  they  are 
presumed  to  continue  until  the  contrary  is  shown :  and,  as  the  replica- 
tion shows  a  title  in  the  plaintiff  by  matter  of  record  from  the  26th  of 
October,  1853,  until  entry,  his  title  must  be  presumed  to  be  still  con- 
tinuing, the  contrary  not  being  shown.  If,  indeed,  there  be  circum- 
stances to  prevent  the  judgment  from  operating  as  an  estoppel  since 
that  period, — such,  for  instance,  as  a  subsequent  demise  to  the  defend- 
ant,— those  circumstances  might  be  replied :  but  the  defendant  cannot 
be  allowed  to  admit  the  judgment,  which  is  conclusive  between  the 
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parties,  and  deny  the  continuance  of  the  plaintiff's  title.  It  is  further 
suggested  that  the  plea  of  not  possessed  being,  since  the  Common 
Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  75,  capable  of  being 
taken  distributively,  must  be  so  taken.  The  section  enacts  that 
" pleas  of  payment  and  set-off,  and  all  other  pleadings,  capable  of  being 
construed  distributively,  shall  be  taken  distributively,  and,  if  issue 
is  taken  thereon,  and  so  much  thereof  as  shall  be  sufficient  answer 
to  part  of  the  causes  of  action  proved  shall  be  found  true  by  the 
*jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  so  much 
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of  the  causes  of  action  as  shall  be  answered,  and  for  the  plaintiff 


in  respect  of  so  much  of  the  causes  of  action  as  shall  not  be  so  an* 
swered."  The  intention  of  the  framers  of  that  act,  I  think,  was,  to 
meet  such  cases  as  Cousins  v.  Paddon,  2  C.  M.  &  R.  547,  |  and  Tuck  v. 
Tuck,  5  M.  &  W.  109,  f  where  a  difficulty  arose  as  to  entering  the  ver- 
dict where  there  were  pleas  of  payment  or  set-off  not  pleaded  to  specific 
sums.  The  75th  section  did  not  intend  to  alter  the  rule  of  pleading 
which  makes  a  plea  that  is  bad  in  part  bad  altogether ;  but  the  mean- 
ing of  it  is,  that,  when  you  go  down  to  trial,  if  the  facts  can  be  taken 
distributively,  they  are  to  be  so  taken :  the  record  is  still  to  be  taken 
as  a  whole  record.  And  in  this  there  is  no  injustice.  The  plaintiff 
complains  of  a  trespass ;  the  defendant  says,  "You  were  not  possessed 
of  the  premises  upon  which  the  alleged  trespass  was  committed ;  for, 
somebody  else  had  title :"  to  which  the  plaintiff  answers, — "  You  are 
not  at  liberty  to  deny  my  title,  or  to  set  up  the  title  of  a  third  person, 
because  there  has  been  a  judgment  in  a  proceeding  between  us  which 
has  determined  the  title  to  be  in  me,  and  under  which  I  have  entered." 
If  any  circumstances  have  occurred  since  that  recovery  to  alter  the 
position  of  things,  the  defendant  should  have  shown  that  by  way  of  re- 
joinder. The  same  observations  afford  an  answer  to  the  fourth  plea, 
which  sets  up  a  demise  from  George  Wilkinson  to  Hester  Thomas  for 
twenty-one  years  from  the  29th  of  September,  1846,  and  a  subsequent 
demise  from  Thomas  to  the  defendant  for  one  year  from  the  25th  of 
March,  1847, — with  this  additional  remark,  that  it  sets  up  a  term  that 
could  not  have  been  created  consistently  with  the  judgment  in  eject- 
*44.fi1  ment  which  is  admitted  by  the  plea.  I  think,  therefore,  the  de- 
J  fendant  was  estopped  from  ^setting  up  either  defence,  and  that 
the  plaintiff  is  consequently  entitled  to  judgment. 

Maule,  J. — I  am  of  the  same  opinion.  The  replication  does  not 
show  the  title  of  the  plaintiff;  it  only  shows  matter  to  estop  the  defend- 
ant from  setting  up  the  defence  attempted.  This  is  the  proper  province 
of  a  replication  by  way  of  estoppel.  If  it  shows  something  else  also,  it 
is  not  the  less  a  good  replication  by  way  of  estoppel,  provided  that 
other  matter  is  not  inconsistent  with  the  matter  of  estoppel.  The  re- 
plication seems  to  me  to  come  to  this : — The  defendant  by  her  (third) 
plea  says  the  plaintiff  is  not  possessed,  that  is,  that  he  has  no  such 
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right  of  possession  or  property  as  to  entitle  him  to  maintain  trespass 
for  the  mesne  profits.  The  plaintiff  by  his  replication  says, — «  That 
may  or  may  not  be  true ;  but  you  have  no  right  to  say  so,  for,  there 
has  been  a  decision  between  us  before  a  competent  tribunal,  in  which  a 
judgment  has  been  pronounced  affirming  my  title  as  against  you." 
That  is  an  estoppel  of  the  highest  degree ;  and  it  amounts  to  an  allega- 
tion, that,  in  a  proceeding  in  ejectment  between  the  plaintiff  and  the 
defendant,  it  was  decided  by  a  competent  tribunal,  that,  from  and  after 
the  26th  of  October,  1853,  the  plaintiff  was  so  entitled  to  the  possession 
as  to  be  able  to  maintain  this  action  of  trespass  for  the  mesne  profits. 
That  is  inconsistent  with  the  defendant's  plea  of  not  possessed.  The 
plaintiff  and  defendant  are  both  named  in  the  writ ;  the  defendant  being 
alleged  to  be  the  tenant  in  possession.  She  is,  therefore,  bound  by  the 
estoppel.  The  difference  which  formerly  existed  between  actions  of 
ejectment  and  other  actions,  exist  no  longer :  tbe  Common  Law  Proce- 
dure Act  puts  all  upon  the  same  footing ;  and  the  fact  of  the  plaintiff's 
title  having  been  determined  in  an  action  of  ejectment,  the  result  is 
the  same  as  if  it  had  been  determined  in  any  other  form  of  *ac-  r*  * ,  7 
tion.  It  is  said  that  the  plea  is  distributive,  and  that  it  is  as  if  *- 
there  were  several  pleas  applying  to  various  portions  of  time,  one  before 
and  another  after  the  time  of  the  suing  out  of  the  writ,  and  that  the 
replication  should  have  been  confined  to  the  former  period  of  time  only. 
The  plea,  however,  is  pleaded  to  the  whole  time ;  and,  if  the  defend- 
ant is  estopped  from  pleading  it  as  to  any  portion  of  the  time,  she  is 
estopped  from  pleading  it  altogether.  Now,  it  cannot  be  denied  that 
she  is  estopped  as  to  some  portion  of  the  time  covered  by  the  plea,  and 
therefore  she  is  precluded  from  pleading  it,  and  the  replication  is  good. 
If  the  replication  had  addressed  itself  to  trespasses  committed  before 
tbe  26th  of  October,  1853,  I  admit  that  it  might  have  been  defective : 
but  it  is  not  so  pleaded.  The  answer  to  the  defendant's  objection  is, 
that,  when  once  it  is  alleged  that  there  was  a  recovery  in  ejectment, 
the  title  is  conclusively  shown  to  be  in  the  plaintiff  from  the  day  of  the 
demise.  He  is  not  bound  to  aver  that  that  state  of  things  continued. 
That  is  to  be  presumed.  If  it  did  not  continue,  it  was  for  the  defend- 
ant to  show  that  by  her  rejoinder.  At  all  events,  it  could  only  be  mat- 
ter of  special  demurrer,  and  special  demurrers  are  now  at  an  end.  I 
therefore  think  the  replication  is  a  sufficient  answer  to  both  the  pleas, 
to  both  of  which  these  remarks  apply,  and  more  especially  to  the  fourth, 
which  is  also  open  to  further  objection. 

Ckesswell,  J. — I  am  of  the  same  opinion.  It  cannot  be  contended 
now,  that  the  recovery  in  ejectment  is  not  a  good  replication  by  way 
of  estoppel  to  a  plea  of  not  possessed  in  trespass  for  mesne  profits. 
Doe  v.  Wright  was  much  considered ;  and  I  see  no  reason  to  find  fault 
with  the  decision,  although  the  Court  of  Exchequer  in  a  subsequent 
case  of  Doe  v.  Wellsman  took  exception  to  one  particular  passage  of 
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*±±tn  ^ord  Denman's  judgment.  In  *Doe  v.  Wellsman,  the  declaration 
-*  stated  the  entry  and  expulsion  on  the  10th  of  December,  1844, 
and  the  expulsion  and  taking  of  profits  to  have  continued  till  the  10th 
of  March,  1846.  The  defendant  pleaded  that  the  closes  in  which,  Ac, 
were  not,  nor  were  any  of  them,  or  any  part  thereof,  the  plaintiff's, 
modu  et  formfi.  The  plaintiff  replied  to  the  whole  plea,  by  way  of 
estoppel,  a  recovery  by  the  plaintiff  against  the  casual  ejector  on  a 
declaration  in  ejectment  stating  the  demise  to  have  been  on  the  Uth 
of  October,  1845,  for  a  term  of  twenty  years,  and  concluding  with  a 
prayer  of  judgment  if  the  defendant  during  that  term  ought  to  be 
admitted,  against  the  said  recovery,  record,  and  proceeding,  to  plead 
that  plea :  and  the  court  held,  on  special  demurrer,  that  the  replication, 
though  professing  to  apply  to  the  whole  plea,  applied  only  to  part  of 
the  time  of  the  trespass  complained  of  in  the  declaration,  and  was 
therefore  bad.  I  think  there  may  be  strong  reasons  for  saying  that 
such  a  plea  as  this  might  be  entered  distributively.  But  the  better 
answer  to  the  defendant's  objection  seems  to  me,  to  be  that  there  is 
nothing  to  show  that  the  replication  does  not  cover  the  whole  period. 

Growder,  J. — I  also  am  of  opinion  that  the  plaintiff  is  entitled  to 
the  judgment  of  the  court  on  the  demurrer  to  this  replication.  Upon 
the  point  mainly  relied  on  by  the  defendant,  viz.,  that  this  is  a  replica- 
tion of  a  judgment  recovered  in  ejectment  by  default,  which  is  not  the 
subject  of  an  estoppel,  whatever  might  have  been  the  case  before  the 
Common  Law  Procedure  Act,  I  agree  with  my  Brother  Maule  in  think- 
ing that  the  168th  and  170th  sections  of  that  statute  place  the  parties, 
with  respect  to  judgment  by  default  in  ejectment,  in  precisely  the  same 
position  as  the  parties  in  any  other  forms  of  action.  The  question  is, 
whether  it  is  a  good  replication  to  either  of  these  pleas.    It  is  said  that 

*4491  *^6  P*ea  °^  not  *Posse8Sec*  may  be  taken  distributively,  and  that 
J  it  does  not  appear  that  the  estoppel  applies  to  any  time  subse- 
quent to  the  entry  of  the  plaintiff:  and  Doe  v.  Wright  is  referred  t#. 
But  the  answer  is,  that  the  presumption  of  law  is,  that  the  title  is  con- 
tinuing until  the  contrary  is  shown.  And  this  imposes  no  hardship  on 
the  defendant :  for,  if  there  were  any  change  of  circumstances,  she 
might  have  shown  it  by  her  rejoinder. 

Judgment  for  the  plaintiff. 


In  the  Matter  of  the  Acknowledgment  of  MARY  BINGLE.     Nov.  28. 

The  Court  allowed  a  certificate  of  acknowledgment  and  affidavit  of  verification  (taken  in  New 
South  Wales)  to  be  received  and  filed,  notwithstanding  an  erasure  in  a  material  part  of  the 
affidavit, — there  being  satisfactory  evidence  (by  affidavit)  that  the  erasure  was  made  before  the 
acknowledgment  and  affidavit  were  taken  and  sworn. 

Ogle  moved  that  the  registrar  of  certificates  of  acknowledgments 
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of  married  women,  under  the  3  &  4  W.  4,  c.  74,  might  be  at  liberty  to 
receive  and  file  the  certificate  and  affidavit  in  this  matter,  notwithstanding 
certain  defects  therein.  In  the  first  place,  the  commission  was  addressed 
to  John  Bingle  the  younger,  and  he  signed  it  "John  R.  Bingle." 
There  was,  however,  an  affidavit  identifying  the  signature  and  the  per- 
son of  John  Rayden  Bingle  as  being  those  of  the  party  described  in 
the  certificate  as  John  Bingle  the  younger. 

Maule,  J. — That  will  do. 

Ogle. — The  other  defect  is  this : — In  that  part  of  the  affidavit  veri- 
fying the  certificate  of  acknowledgment,  which  states  the  inquiries  made 
of  the  married  woman  previous  to  her  making  the  acknowledgment,  the 
word  «  not"  had  been  by  accident  inserted,  thus, — "  and  that,  in  answer 
to  such  inquiry,  the  said  Mary  Bingle  declared  that  she  did  not  intend 
to  give  up  her  interest,"  &c.  There  was  an  affidavit  by  the  attorney 
who  prepared  the  ^document,  and  of  his  managing-clerk,  and  the  r*4rft 
law-stationer  who  engrossed  it,  stating  that  the  word  "not"  did '  *■ 
not  appear  in  the  draft  (which  was  exhibited  to  the  court),  and  that  the 
word  was  struck  through  with  a  pen  before  the  document  was  sent  out 
to  New  South  Wales :  but  the  magistrate  before  whom  it  was  sworn 
had  omitted  to  place  his  initials  in  the  margin.  The  affidavit  of  the 
attorney  also  stated  that  "  the  deponent  verily  believed,  and  had  no 
reason  whatever  to  doubt,  that  the  acknowledgment  referred  to  in  the 
affidavit  of  verification  was  freely  and  voluntarily  made  by  the  said 
Mary  Bingle,  and  that  she  did  intend  to  give  up  her  interest  in  the  said 
hereditaments  giving  occasion  for  the  said  acknowledgment  (which 
interest  was  merely  contingent  on  her  surviving  her  husband),  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of,  her  so  giving  up  her  interest  in  the  said  estate." 
[Maule,  J. — I  doubt  whether  it  would  answer  your  purpose  to  have 
this  affidavit  filed.  The  alteration  is  in  a  material  part.  The  pre- 
sumption is  that  the  erasure  was  made  after  the  deed  was  executed.] 
The  affidavit  would  cure  that.  [Jervis,  C.  J. — The  affidavit  will  be 
filed  here  ;  the  certificate  at  another  place.]  In  Doe  d.  Tatum  v.  Cato- 
more,  16  Q.  B.  745  (E.  C.  L.  R.  vol.  71),  it  was  held,  that  as  a  deed 
cannot  be  altered  after  execution,  without  fraud  or  wrong,  the  pre- 
sumption, if  an  alteration  appears,  is,  that  it  was  made  before  execution. 
Lord  Campbell  there  says :  "  In  Co.  Litt.  225  b,  it  is  said,  that,  <  of 
ancient  time,  if  the  deed  appeared  to  be  rased  or  interlined  in  places 
material,  the  judges  adjudged,  upon  their  view,  the  deed  to  be  void. 
But,  of  latter  time,  the  judges  have  left  that  to  the  jurors  to  try  whe- 
ther the  rasing  or  interlining  were  before  the  delivery.'  In  a  note 
(136)  upon  this  passage  in  Hargrave  and  Butler's  edition  of  Coke  upon 
Littleton,  it  is  laid  down,  <  'Tis  to  be  presumed  that  an  interlining,  if  the 
contrary  *is  not  proved,  was  made  at  the  time  of  making  the  .  ^ -- 
deed/     This  doctrine  seems  to  us  to  rest  upon  principle.     A  L 
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deed  cannot  be  altered  after  it  is  executed,  without  fraud  or  wrong ; 
and  the  presumption  is  against  fraud  or  wrong.  A  testator  may  alter 
his  will  without  fraud  or  wrong  after  it  has  been  executed ;  and  there 
is  no  ground  for  any  presumption  that  the  alteration  was  before  the 
will  was  executed.'1  Here  we  have  the  strongest  possible  evidence  to 
rebut  the  presumption,  if 'any  presumption  could  be  made  against  the 
validity  of  this  deed.  [Cresswell,  J. — The  certificate  is  in  the  proper 
form.     If  that  is  filed,  the  transaction  cannot  be  impeached.] 

Cur.  adv.  vult. 
Jervts,  C.  J.,  on  a  subsequent  day,  said  that  the  Court  had  looked 
at  the  documents,  and  at  the  affidavits,  and  also  at  the  original  draft, 
and  were  of  opinion  that  the  order  might  go.  Fiat. 


In  tho  Matter  of  the   Arbitration  between  JOHN  MILNES  and 
ROBERT  HENDERSON  ROBERTSON.    Nov.  23. 

It  is  competent  to  a  bankrupt,  if  he  will,  to  become  party  to  a  reference  concerning  a  matter 
which  has  passed  to  his  assignees  ;  and,  if  the  bankrupt  be  ordered  by  the  arbitrator  to  pay 
costs,  the  court  will  enforce  the  payment  by  rule  under  the  1  k  2  Vict  c.  110,  s.  18. 

By  an  award,  dated  the  20th  of  May,  1854, — reciting,  that,  by  an 
agreement  made  between  John  Milnes  of  the* one  part,  and  Robert 
Henderson  Robertson  of  the  other  part,  it  was,  amongst  other  things, 
agreed  that  certain  differences  which  had  arisen  between  the  said  parties 
with  respect  to  the  terms  upon  which  a  certain  promissory  note,  in  the 
said  agreement  described  as  a  promissory  note  for  350Z.,  drawn  by 
Harrison  and  others  in  favour  of  Wall,  was  delivered  in  July,  1852,  to 
the  said  John  Milnes,  and  as  to  the  right,  title,  and  interest  of  the  said 
parties  respectively,  or  of  the  assignees  of  the  said  John  Milnes,  to 
*J.^91  reC0Ter  250Z.,  part  thereof,  should  *be  referred  to  the  award, 
J  order,  arbitrament,  &c,  of  H.  H., — the  arbitrator  awarded  of 
and  concerning  the  matters  so  referred  to  him  by  the  said  agreement, 
as  follows, — "  I  do  find  and  award  that  the  said  promissory  note  above 
and  in  the  said  agreement  mentioned  and  referred  to,  was  delivered  in 
July,  1852,  by  the  said  Robert  Henderson  Robertson  to,  and  received 
by,  the  said  John  Milnes  upon  the  terms  following,  that  is  to  say,  that 
the  said  John  Milnes  should  therewith,  or  out  of  the  proceeds  thereof, 
pay,  satisfy,  and  discharge  to  one  R.  M'Glew  the  amount  of,  and  all 
interest  due  upon,  a  certain  bill  of  exchange  drawn  by  the  said  R.  H. 
Robertson  upon  one  Janet  Robertson,  for  220?.,  and  which  said  bill  had 
been  endorsed  by  the  said  R.  H.  Robertson  to  the  said  John  Milnes, 
and  by  the  said  John  Milnes  to  the  said  R.  M'Glew,  and  should  also 
procure  the  said  R.  M'Glew  to  stay  all  further  proceedings  in  a  certain 
action  which  the  said  R.  M'Glew  had  then  commenced,  and  which  was 
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then  pending  against  the  said  R.  H.  Robertson  for  the  recovery  of  the 
amount  of  the  said  last-mentioned  bill ;  .and  that  the  said  John  Milnes 
should  also  deliver  to  the  said  R.  H.  Robertson  a  certain  bill  of  exchange 
drawn  by  the  said  John  Milnes  upon  and  accepted  by  one  W.  Buckley 
for  100/. :  And  I  further  find  and  award  that  the  said  John  Milnes 
did,  in  pursuance  of  the  said  terms,  deliver  to  the  said  R.  H.  Robertson 
the  said  last-mentioned  bill  of  exchange  so  drawn  by  the  said  John 
Milnes  upon  the  said  W.  Buckley  as  aforesaid:  And  I  further  find 
and  award,  that  there  never  was,  except  as  aforesaid,  any  value  oi* 
consideration  for  the  delivery  by  the  said  R.  H.  Robertson  to  the  said 
John  Milnes  of  the  said  promissory  note,  and  that  the  said  promissory 
note  was  delivered  by  the  said  R.  H.  Robertson  to,  and  received  by, 
and  was  always  held  by  the  said  John  Milnes,  upon  the  terms  afore- 
said,, and  upon  no  trther  terms  whatsoever :  And  I  do  further  find  and 
*award,  that  the  said  John  Milnes  did  not  at  any  time,  with  the  p^  r« 
said  promissory  note,  or  out  of  the  proceeds  thereof,  or  in  any  *■ 
other  manner,  pay,  satisfy,  or  discharge  to  the  said  Robert  M'Glew  the 
amount  of  the  said  bill  of  exchange  so  drawn  by  the  said  R.  H.  Robert- 
son upon  the  said  Janet  Robertson  as  aforesaid,  or  the  interest  due 
thereupon,  or  any  part  thereof,  nor  did  the  said  John  Milnes  procure 
the  said  R.  M'Glew  to  stay  all  further  proceedings  in  the  said  action, 
or  to  stay  the  said  action,  or  any  proceedings  therein  at  all :  And  I 
further  find  and  award  that  the  said  R.  H.  Robertson  was  afterwards 
compelled  to  pay,  and  did  pay,  to  the   said  R.  M'Glew  the  amount  of 
the  said  last-mentioned  bill  of  exchange,  and  the  interest  due  thereon, 
and  also  the  costs  of  the  said  action,  in  order  to  procure  the  said  R. 
M'Glew  to  stay  the  same:  I  do  further  find  and  award,  that  the  said 
R.  H.  Robertson  did  at  some  time  after  the  said  bill  of  exchange  so 
drawn  by  the  said  John  Milnes  upon  the  said  W.  Buckley  had  been  de- 
livered  to  him   as   aforesaid,  receive  from   the  said  W.  Buckley  the 
amount  thereof,  viz.,  the  sum  of  1002.,  and  that  afterwards,  and  be- 
fore the  making  of  the  said  agreement  of  reference,  such  last-men- 
tioned amount  of  100Z.  was  paid  over  by  the  said  R.  H.  Robertson  to, 
and  was  received  by,  the  said  John  Milnes,  as  and  for  the  proceeds  and 
amount  of  the  said  last-mentioned  bill,  and  in  satisfaction  and  discharge 
of  all  claim  which  the  said  John  Milnes  ever  had  upon  the  said  pro- 
missory note  by  reason  of  the  delivery  by  the  said  John  Milnes  to  the 
said  R.  H.  Robertson  of  the  said  bill  so  accepted  by  the  said  W.  Buckley 
as  aforesaid :  And  I  further  find  and  award  that  the  said  last-mentioned 
sum  of  1002.  was  afterwards  paid  over  by  the  said  John  Milnes  to  his 
assignees  mentioned  or  referred  to  in  the  said  agreement  of  reference : 
And  I  do  further  find,  award,  and  adjudge,  that,  at  the  time  of  the 
making  of  the  said  agreement  of  reference  above  recited,  and  from 
thence  hitherto,  ^neither  the  said  John  Milnes,  nor  his  said  as-  r*AKA 
signees  in  the  said  agreement  of  reference  mentioned  or  referred  *- 
vol.  xv.— 40  2  D 
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to,  nor  any  or  either  of  them,  had  any  right,  title,  or  interest  in  or  to 
the  said  promissory  note,  or  the  amount  thereof,  or  any  part  thereof, 
or  to  recover  any  part  of  the  amount  thereof,  but  that  the  said  R.  H. 
Robertson  had  at  the  time  of  the  making  of  the  said  agreement  of  re- 
ference, and  from  thence  hitherto,  the  sole  right  and  title  to  and  inte- 
rest in  the  said  promissory  note,  and  the  amount  thereof,  and  every 
part  thereof,  and  the  sole  right  to  recover,  the  amount  thereof,  and 
every  part  thereof:  And  I  do  further  award  and  adjudge  that  the  said 
John  Milnes  shall  and  do  pay  to  the  said  R.  H.  Robertson  all  the  said 
R.  H.  Robertson's  costs  of  the  said  reference,  and  that  the  said  John 
Milnes  shall  and  do  bear  and  pay  his  own  costs  of  the  said  reference, 
and  also  all  other  costs  of  the  said  reference,  and  the  costs  of  this  my 
award." 

The  agreement  of  reference  having  been  made  arule  of  court,  Ro- 
bertson's costs  were  taxed  and  allowed  at  the  sum  of  562.  10*.  2d., 
which  sum  was  duly  demanded  of  Milnes,  and,  on  his  refusal  to  pay,  a 
summons  was  taken  out  under  the  1  &  2  Vict,  c.  110,  s.  18,  calling 
upon  Milnes  to  show  cause  why  he  should  not  forthwith  pay  that  sum. 
The  summons  came  on  to  be  heard  before  Cresswell,  J.,  who  referred 
the  matter  to  the  court. 

Aspla?id,  accordingly,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi.  It  appeared  by  the  affidavits  upon  which  he  moved,  that  the 
agreement  of  reference,  after  reciting  that  differences  had  arisen  be- 
tween Milnes  and  Robertson  with  respect  to  the  terms  upon  which  a 
certain  promissory  note  for  3502.,  drawn  by  Harrison  and  others  in 
favour  of  Wall,  was  delivered  in  July  last  to  Milnes,  and  as  to  the  right, 
*4rr-i  title,  and  interest  of  the  ""said  parties  respectively,  or  of  the 
-■  assignees  of  Milnes,  to  recover  the  sum  of  2502.,  part  thereof, 
— provided,  amongst  other  things,  that  the  said  John  Milnes  or  his  as- 
signees  should  have  the  right  to  proceed  in  the  matter  of  the  said  refer- 
ence, and  that  Robertson  should  be  precluded  from  raising  any  objec- 
tion to  the  validity  of  the  agreement,  or  the  award  to  be  made  thereon, 
on  the  ground  that  the  agreement  was  entered  into  by  him  with  the 
said  John  Milnes  (the  latter  being  a  bankrupt),  and  not  with  his  as- 
signees ;  and  that,  in  case  the  award  should  be  in  favour  of  Milnes  or 
his  assignees,  the  latter  should  be  at  liberty  to  enforce  the  award  in 
the  same  manner  as  if  they  were  parties  to  the  agreement. 

Stammers,  now  showed  cause,  upon  an  affidavit,  amongst  others,  of 
Milnes,  wherein  it  was  stated,  amongst  other  things,  that  he  was  declared 
bankrupt  on  the  19th  of  November,  1852 ;  that  assignees  were  duly 
appointed ;  that  the  agreement  of  reference  was  entered  into  by  him, 
at  the  instance  of  the  solicitor  to  the  assignees,  and,  at  the  time  he 
entered  into  it,  the  deponent  understood  that  he  did  so,  not  on  his  own 
account,  or  for  his  own  benefit,  but  as  the  agent  for  and  on  behalf  of 
his  estate,  and  upon  a  distinct  assurance  that  it  would  not  affect  him 
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personally ;  that  the  deponent  was  examined  as  a  witness  before  the 
arbitrator;  and  that,  before  he  was  so  examined,  it  was  agreed 
between  the  respective  solicitors  for  the  assignees  and  for  Robertson, 
that  the  deponent's  interest  in  the  subject-matter  of  the  reference 
had  ceased,  and  had  become  vested  in  his  assignees,  and  that  the 
reference  should  be  prosecuted  by  the  assignees  in  the  place  or  stead 
of  the  deponent. 

A  bankrupt  has  no  power  to  submit  to  arbitration  a  matter  his  in- 
terest in  which  has  passed  to  his  assignees.  [Williams,  J. — Can  you 
resist  an  attachment,  on  the  ground  of  objections  that  are  not  apparent 
on  the  face  *of  the  award  ?]  The  award  recites  the  submission  ;  r+Af-a 
and  that  is  a  void  submission,  because  it  was  not  competent  to  L 
the  bankrupt  to  enter  into  it.  In  Bac.  Abr.  Arbitrament  and  Award, 
(C),  it  is  laid  down  that  "  persons  that  cannot  contract,  cannot  submit 
to  arbitration;  therefore,  femes  covert,  &c,  cannot  submit."  Again, — 
"  If  an  infant  submit  to  arbitration,  he  may  execute  or  avoid  it  at  his 
election,  as  he  may  all  other  his  contracts.  Persons  attainted  or  out- 
lawed cannot  submit  to  arbitration,  for  they  have  no  property,  and  can- 
not by  the  law  controvert  anything."  The  principle  is  still  further 
elucidated  in  Com.  Dig.  Arbitrament,  (D.  2),  where  it  is  said,  that  "  An 
infant  cannot  submit  to  arbitrament;  for,  his  submission  is  void.  1 
Roll.  268,  1.  5."  "So,  a  feme  covert  cannot  submit  herself  to  an 
award."  A  bankrupt,  it  is  submitted,  is  under  a  similar  disability. 
[Maule,  J. — An  infant  may  not  be  bound  by  a  submission,  by  reason 
of  intellectual  incapacity.  So,  a  feme  covert  is  incapable,  because  she 
would  be  affecting  to  deal  with  the  rights  of  her  husband.  But  the  case 
of  a  bankrupt  is  different :  he  may  make  any  contract  he  pleases  with 
respect  to  futurity.  Jekvis,  C.  J. — Here,  the  bankrupt  undertakes 
that  his  assignees  shall  not  object  to  his  incapacity  to  contract.]  So 
as  to  bind  them.  The  doctrine  of  mutuality  is  applicable  to  the  subject 
of  awards.  How  can  there  be  any  mutuality  in  a  case  of  this  sort  ?  If 
the  award  were  in  his  favour,  the  bankrupt  could  derive  no  benefit  from 
it.  Marsh  v.  Wood,  9  B.  k  C.  659  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  504, 
approaches  very  nearly  to  this  case.  That  was  an  action  of  covenant 
by  the  assignees  of  A.,  a  bankrupt,  on  articles  of  agreement  entered 
into  by  A.  before  his  bankruptcy,  and  the  defendants,  whereby,  after 
reciting  that  differences  existed  between  the  plaintiffs  and  the  defend- 
ants respecting  certain  ships  of  war  purchased  by  the  former,  they 
bound  themselves  to  abide  by  the  award  of  W.  S. ;  and  the  breach 
♦assigned,  was,  that  the  defendants  had  revoked  their  submission.  r^4r7 
The  defendant  pleaded,  that,  before  any  award  was  made,  A.  L 
became  bankrupt,  and  all  his  interest  in  the  subject-matter  of  the  refer- 
ence was  assigned  to  the  provisional  assignee.  The  plaintiffs  replied, 
that  the  provisional  assignee  assigned  to  them :  and,  upon  demurrer,  it 
was  held,  that,  as  the  subject-matter  of  the  reference  was  taken  out  of 
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the  bankrupt,  and  assigned  to  the  plaintiffs,  who  would  not  have  been 
bound  by  the  award,  the  submission  was  no  longer  mutual,  and  there- 
fore was  not  binding.  Lord  Tenterden  said  :  " It  does  not  appear  neces- 
sary to  decide  that  bankruptcy  in  general  revokes  a  submission  to 
arbitration :  for,  in  this  case,  it  appears  on  the  record  that  all  the 
bankrupt's  interest  in  the  matters  in  dispute  had  passed  to  the  assignees, 
and  they  clearly  would  not  have  been  bound  by  the  award  of  the  arbi- 
trator. The  defendants,  therefore,  ought  not  to  be  bound.  It  is  clear, 
upon  the  authorities  quoted  at  the  bar,  that,  if  the  original  submission 
does  not  bind  all  the  parties,  it  does  not  bind  any  of  them.  If,  then,  a 
submission  not  originally  binding  all  is  void,  we  must  say,  as  a  rational 
consequence,  that,  if  by  matter  ex  post  facto  a  submission  becomes 
ineffectual  as  to  one  party,  it  must  be  altogether  void."(a)  If  the  vali- 
dity of  the  award  be  only  doubtful,  the  court  will  not  enforce  it,  either 
by  attachment,  or  by  rule  under  the  statute :  Dickenson  v.  Allsop,  13 
M.  &  W.  722.f 

Aspland  was  not  required  to  support  his  rule. 

Jervis,  C.  J. — I  think  this  rule  must  be  made  absolute,  the  award, 
notwithstanding  the  objection  which  has  been  urged  against  it,  being 
*±W\  Pe,"fec^y  valid.  A  man,  *being  a  bankrupt,  with  his  eyes  open, 
J  chooses  to  enter  into  an  agreement  of  reference  touching  a  claim 
belonging  to  his  estate.  He  knows  that  he  has  no  interest  in  the  mat- 
ter, and  he  must  be  presumed  to  know  the  consequences  of  what  he  is 
doing.  The  result  is  adverse  to  him,  and  he  is  called  upon  to  pay  costs. 
This  is  not  at  all  like  the  case  of  Marsh  v.  Wood,  where  the  submission 
was  entered  into  before  the  bankruptcy :  neither  does  it  fall  within  the 
principles  which  govern  the  cases  adverted  to,  of  infants,  femes  covert, 
and  persons  attainted.  I  think  Milnes  cannot  be  heard  to  impeach  the 
award.     The  rule  must  be  made  absolute,  with  costs. 

Maule,  J. — I  also  think  this  rule  must  be  made  absolute.  It  is  per- 
fectly competent  to  a  bankrupt  to  become  party  to  a  reference.  It  is  a 
fallacy  to  say  that  he  is  incapacitated  by  reason  of  want  of  interest. 
Subject  to  the  claims  of  his  creditors,  he  has  an  interest  in  his  estate. 
Many  cases  may  be  supposed  where  the  legal  interest  might  remain  in 
the  bankrupt,  as  in  the  case  of  a  chose  in  action  assigned  by  him  before 
his  bankruptcy :  Winch  v.  Keely,  1  T.  R.  699.  Besides,  if  a  bankrupt 
chooses  to  assume  that  he  has  some  right  or  interest,  it  is  perfectly 
competent  to  him  to  make  that  the  subject  of  a  submission  to  arbitra- 
tion if  he  will.  This  is  not  like  the  care  of  Marsh  v.  Wood,  where,  the 
bankruptcy  having  taken  place  after  the  submission,  the  other  party 
was  held'  entitled  to  revoke  it,  for  want  of  mutuality.  Here,  the  parties 
deal  quite  openly ;  each  knows  the  position  of  the  other ;  and  each  must 

(a)  See  Taylor  v.  Shuttleworth,  6  N.  C.  277,  8  Scott,  565;  Hemsworth  v.  Brian,  1  C.  B.  131 
(E.  C.  L.  R.  vol.  50). 
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be  assumed  to  be  cognisant  of  the  responsibility  he  was  imposing  upon 
himself. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Marsh  v.  Wood 
belongs  to  that  class  of  cases  which  have  held  that  the  submission  to  an 
arbitration  is  void  if  the  *failure  arises  from  circumstances  hap-  r^co 
pening  after  the  submission  is  entered  into.  This  is  not  a  case  ^ 
of  that  sort.  The  bankrupt,  after  his  effects  had  become  vested  in  his 
assignees,  chose  to  make  himself  party  to  a  reference  in  which  he  may 
have  no  interest.     He  must  abide  by  the  consequences  of  his  act. 

Chowder,  J. — I  am  of  the  same  opinion.  The  bankrupt  was  not 
compelled  to  enter  into  the  agreement  to  refer.  But,  having  chosen  to 
do  so,  he  is  clearly  bound  by  it.  Rule  discharged,  with  costs. 


HITCHINS  v.  THE  KILKENNY  AND  GREAT  SOUTHERN  AND 
WESTERN  RAILWAY  COMPANY.  Nov.  24. 

To  entitle  a  judgment-creditor  of  a  railway  company  to  a  scire  facias  against  a  shareholder,  under 
the  8  k  9  Vict  c.  16,  s.  36  (the  Companies  Glauses  Consolidation  Act,  1845),  it  is  not  enough  to 
show  that  a  fi.  fa.  has  been  issued  against  the  company,  and  returned  nulla  bona :  the  affidavit 
must  go  on  to  allege  circumstances  to  satisfy  the  court  that  due  diligence  has  been  used  by 
the  plaintiff  to  discover  property  of  the  company  out  of  which  he  might  obtain  satisfaction  of 
the  judgment. 

Willes,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on 
Richard  Henry  Witty,  a  shareholder  in  the  above  company,  to  show 
cause  why  a  writ  of  scire  facias  upon  the  judgment  obtained  by  the 
plaintiff  in  this  cause  should  not  be  issued  against  him,  as  such  share- 
holder of  the  said  company,  to  enable  the  plaintiff  to  have  execution 
upon  the  said  judgment  to  satisfy  the  plaintiff  for  the  residue  unpaid  on 
such  judgment,  amounting,  with  interest  thereon,  to  11582.  1*.  3d.,  to 
the  extent  of  the  said  R.  H.  Witty's  shares  in  the  capital  of  the  said 
company  not  paid  up,  pursuant  to  the  Companies  Clauses  Consolidation 
Act,  1845. 

The  affidavits  upon  which  the  rule  was  obtained,  stated,  that  the 
plaintiff  commenced  an  action  in  this  court  in  May,  1849,  against  the 
defendants,  a  company  incorporated  by  act  of  parliament,  9  &  10  Vict. 
c.  ccclx.,  in  which  act  the  Companies  Clauses  Consolidation  Act,  1845, 
is  incorporated ;  that  judgment  was  recovered  in  *the  said  action  r*4 /•/* 
against  the  company  for  13622.  16s.  2d.  debt,  and  272.  2*.  da-  L 
mages ;  that  two  several  writs  of  fi.  fa.  for  the  amounts  so  recovered 
were  in  February,  1850,  issued  on  behalf  of  the  plaintiff,  into  the 
counties  of  Surrey  and  Middlesex,  the  said  county  of  Surrey  being  the 
county  in  which  the  venue  was  laid,  and  the  county  of  Middlesex  being 
the  county  in  which  the  said  company  then  or  lately  had  offices  ;  that 
the  said  writs  were  returned  nulla  bona ;  that  there  was  due  and  un- 
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satisfied  upon  the  said  judgment  the  sum  of  989J.  18*.  6rf.,  with  inter- 
est ;  that  the  deponent  applied  at  the  office  of  the  company,  situate  at 
No.  17,  Gracechurch  Street,  in  the  city  of  London,  and  requested  to  see 
the  secretary  of  the  said  company;  that  he  there  saw  Mr.  W.  S.  Parker, 
who  stated  that  he  was  the  secretary  of  the  above-named  company ;  that 
Parker  produced  to  the  deponent  the  sealed  share-registers  of  share- 
holders of  the  company  for  the  years  1848  and  1854 ;  that  the  deponent 
searched  the  said  registers,  and  upon  each  of  them  found  the  name  of 
Richard  Henry  Witty  as  the  holder  of  thirty  shares  in  the  said  com- 
pany, upon  which  452.  had  been  paid ;  that  the  said  shares  are  of  the 
value  of  201.  each,  as  the  deponent  had  been  informed  and  believed ; 
that  the  deponent  then  inquired  of  Parker  if  Witty  had  made  any 
application  to  him,  as  secretary  of  the  said  company,  to  transfer  his 
shares,  or  any  of  them,  and  was  informed  by  him  that  he  had  not ;  that 
the  deponent  was  further  informed  by  Parker  that  there  were  three 
calls  of  10*.  each  due  from  Witty  upon  each  of  the  said  shares  on  the 
29th  of  May  last ;  that  he  was  informed  by  Parker  that  the  company 
had  not  then,  and  to  the  best  of  his  information  and  belief  never  had, 
purchased  or  held  any  land,  or  had  any  goods  or  chattels  whatever  in 
Ireland,  whereon  the  plaintiff  could  levy  the  amount  of  the  judgment 
debt  in  the  action,  or  any  part  thereof;  that  Parker  also  informed  the 
*!fin  deponent  ,tnat  n©  was  secretary  to  *The  Waterford  and  Kilkenny 
'  Railway  Company,  and  that  the  furniture  and  effects  in  the  said 
office  at  Gracechurch  Street  were  the  property  and  effects  of  the  last- 
named  company,  and  that  the  said  Kilkenny  and  Great  Southern  and 
Western  Railway  Company  had  not,  to  the  knowledge  of  Parker,  any 
lands,  goods,  or  effects  in  England  whereon  the  plaintiff  could  levy  the 
amount  of  the  judgment,  or  any  part  thereof;  that  the  deponent  verily 
believed  the  information  so  given  to  him  by  Parker  to  be  true ;  and 
that  Witty  had  received  due  notice  of  the  application. 

Lush  now  showed  cause. — This  application  is  founded  upon  the  86th 
section  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  which 
enacts,  that,  « if  any  execution,  either  at  law  or  in  equity,  shall  have 
been  issued  against  the  property  or  effects  of  the  company,  and  if  there 
cannot  be  found  sufficient  whereon  to' levy  such  execution,  then  such  exe- 
cution may  be  issued  against  any  of  the  shareholders,  to^the  extent  of 
their  shares  respectively  in  the  capital  of  the  company  not  then  paid 
up :  Provided  always,  that  no  such  execution  shall  issue  against  any 
shareholder  except  upon  an  border  of  the  court  in  which  the  action,  suit, 
or  other  proceeding  shall  have  been  brought  or  instituted,  made  upon 
motion  in  open  court,  after  sufficient  notice  in  writing  to  the  persons 
sought  to  be  charged;  and,  upon  such  motion,  such  court  may  order 
execution  to  issue  accordingly ;  and,  for  the  purpose  of  ascertaining 
the  names  of  the  shareholders,  and  the  amount  of  capital  remaining  to 
be  paid  upon  their  respective  shares,  it  shall  be  lawful  for  any  person 
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entitled  to  any  such  execution,  at  all  reasonable  times  to  inspect  the 
register  of  shareholders,  without  a  fee."  The  question  is,  whether  the 
affidavits  upon  which  this  rule  were  moved  contain  enough  to  show  the 
court  that  "  there  cannot  be  found  sufficient  *effects  of  the  com-  r#4fi.7 
pany  whereon  to  levy  the  execution."  On  a  former  application  *- 
by  this  plaintiff  against  one  Emery,  another  shareholder  of  this  com- 
pany,(a)  the  court  refused  to  grant  a  scire  facias  upon  an  affidavit 
merely  stating  that  judgment  had  been  obtained  against  the  company, 
and  that  two  writs  of  fieri  facias  issued  against  them,  and  had  been 
returned  nulla  bona.  The  affidavits  upon  the  present  occasion  carry 
the  matter  very  little  further :  they  amount  in  substance  to  a  state- 
ment, that,  from  information  received  from  Parker,  the  secretary,  the 
company  have  not,  to  the  knowledge  of  that  gentleman,  any  property 
or  effects  in  England.  It  does  not  appear  that  any  inquiry  has  been 
made  elsewhere.  And,  as  to  the  two  writs,  they  may  have  been  returned 
nulla  bona  at  the  instance  of  the  plaintiff  himself.  [Jbrvis,  C.  J. — 
Very  little  diligence,  certainly,  seems  to  have  been  used.  Maule,*J. — 
It  is  the  business  of  a  plaintiff  who  wants  a  scire  facias  to  show  that 
he  has  no  means  of  obtaining  satisfaction  of  his  judgment  without  it. 
This  seems  to  be  an  attempt  to  cast  the  burthen  of  proof  upon  the 
shareholder.  The  party  ought  to  satisfy  the  court  that  he  wants  the 
writ,  and  that  he  cannot  do  without  it.  Do  these  affidavits  show  more 
than  that  the  plaintiff  wants  the  writ .?]  The  affidavits  do  not  even  allege 
that  the  money  is  due  to  the  plaintiff.  It  is  quite  consistent  with  every- 
thing that  is  sworn,  that  the  judgment  may  have  been  assigned  to  a 
third  person, — to  the  company  themselves,  for  whose  benefit  this  appli- 
cation may  be  made. 

Willes,  in  support  of  his  rule. — The  court  is  not  now  called  upon  to 
decide  whether  or  not  the  facts  exist  which  entitle  the  plaintiff  to  en- 
force his  judgment  against  *Mr.  Witty.  There  is  no  hardship  in  r+  .fl„ 
making  the  shareholder  pay  what  he  owes  to  the  company.  The  L 
fact  of  his  liability,  and  its  extent,  will  be  ascertained  when  the  scire 
facias  is  granted.  [Maule,  J. — Must  the  scire  facias  allege  that  due 
diligence  has  been  used  ?]  In  Marson  v.  Lund,  16  Q.  B.  344  (E.  C.  L. 
R.  vol.  71),  it  did  so  allege,  and  there  was  a  traverse  of  the  allegation. 
Lord  Campbell  there  says:  "If  due  diligence  has  not  been  used  to 
obtain  satisfaction  from  the  effects  of  the  company,  that  may  be  plead- 
ed, and  will  be  a  good  answer  to  the  sci.  fa.  And,  if  there  is  any  other 
legal  reason  why  the  sci.  fa.  should  not  issue,  that  also  must  be  a  mat- 
ter of  plea."  [Jervis,  C.  J. — The  statute  does  not  require  the  scire 
facias  to  aver  diligence.]  It  does  not :  that  is  a  condition  required  by 
the  court,  to  satisfy  itself  that  there  is  a  case  for  inquiry.  What  more 
is  the  plaintiff  to  do  to  entitle  himself  to  have  the  question  tried  on  a 

(a)  Hiicbiafl  v.  The  Kilkenny  and  Great  Southern  and  Western  Railway  Company,  in  re 
Emery,  10  C.  B.  160  (E.  C.  L.  R.  vol.  70). 
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scire  facias,  than  has  been  done  here  ?  Is  he  to  negative  by  anticipa- 
tion every  possible  form  of  defence  that  could  be  suggested  ?  Inquiry 
has  been  made  at  the  only  proper  place  for  obtaining  information,  viz., 
the  office  of  the  company,  and  of  their  secretary.  The  company  was 
established,  for  the  purpose  of  making  a  railway  in  Ireland,  so  long  ago 
as  1846 ;  and  they  appear  never  to  have  acquired  a  foot  of  land  there: 
nor  do  they,  to  the  knowledge  of  their  secretary,  possess  any  property 
or  effects  whatsoever  in  this  country.  As  to  the  suggestion  that  the 
judgment  in  this  action  may  have  been  assigned  by  the  plaintiff  to  the 
company  themselves, — it  is  not  alleged  in  any  affidavit  that  that  has 
been  done :  and  the  court  will  never  presume  fraud.  [Maule,  J. — 
Would  it  be  any  answer,  if  it  had  appeared  by  affidavit  that  the  judg- 
ment debt  had  been  assigned  to  the  directors  ?]  Clearly  not.  And 
if  the  law  prevents  such  a  transaction,  the  fact  might  be  pleaded  to  the 
scire  facias. 

*4fi41      *JBRVIS>  0.  J. — My  learned  Brothers  seem  to  think  enough 
J  is  shown  upon  the  affidavits  to  entitle  the  plaintiff  to  a  scire 
facias ;  and  I  do  not  very  much  object.  Rule  absolute. 


WOOD  v.   The  GOVERNOR  AND  COMPANY  OF  COPPER 
MINERS  IN  ENGLAND.  Nov.  3. 

A  cause  and  all  matters  in  difference  between  the  plaintiff  and  the  defendants  were  by  an  order 
of  Nisi  Prins  and  a  subsequent  rule  of  oourt,  referred  to  an  arbitrator,  the  costs  of  the  cause 
to  abide  the  event,  and  those  of  the  reference  and  award  to  be  in  the  discretion  of  the  arbi- 
trator, who  was  to  be  at  liberty  to  make  two  several  awards  at  different  timos,  by  the  first  of 
which  he  was  to  raise  questions  of  law  for  the  opinion  of  the  court;  and  it  was  by  the  rule  of 
court  ordered  "  that  neither  party  should  enforce  payment  of  anything  which  might  be  found 
due  by  the  arbitrator,  under  the  first  award,  until  the  arbitrator  should  have  made  his  final 
award." 

The  arbitrator  stated  a  case  for  the  opinion  of  the  oourt ;  and,  in  the  result,  the  plaintiff  became 
entitled  to  2272/.  2».  damages.  The  defendants  afterwards  obtained  an  act  of  parliament  for 
regulating  their  affairs,  and  under  that  act  the  plaintiff  received  an  allotment  of  shares  in  lieu 
of  the  damages  so  awardod  to  him.  It  having  become  unnecessary  and  impracticable  to  proceed 
further  with  the  reference,  no  second  award  was  ever  made.  The  plaintiff,  however,  signed 
judgment,  and  issued  an  execution  against  the  defendants  thereon,  for  the  costs  of  ike 
action : — 

The  court  set  aside  the  judgment*  with  costs, — holding,  that,  in  the  absence  of  *  final  award,  the 
plaintiff  was  by  the  rule  of  court  precluded  from  enforcing  his  remedy  for  such  costs. 

This  was  an  action  of  covenant  upon  articles  of  agreement  entered 
Into  on  the  21st  of  July,  1847,  between  the  plaintiff  and  the  Governor 
and  Company  of  Copper  Miners  in  England. 

By  an  order  of  Nisi  Prius  made  at  the  Gloucester  Spring  Assizes, 
1848,  it  was  ordered  that  a  verdict  be  taken  for  the  plaintiff  for  the 
damages  in  the  declaration,  subject  to  a  reference  to  Mr.  Bros,  to  whom 
the  cause  and  all  matters  in  difference  between  the  parties  were  refer- 
red, and  who  was  to  raise  upon  his  award  such  questions  for  the  opinion 
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of  the  court  as  either  of  the  parties  might  call  upon  him  to  do,  and  to 
assess  the  damages  contingently  upon  certain  issues  of  law, — the  costs 
of  the  cause  to  abide  the  events  and  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator. 

♦By  a  rule  of  court,  of  the  11th  of  May,  1848,  it  was  ordered  r+Anr 
« that  the  arbitrator  should  be  at  liberty  to  make  and  publish  ^ 
two  several  awards,  at  different  times,  of  and  concerning  the  different 
matters  referred  to  him,  and  in  and  by  the  first  of  his  said  awards  to 
raise  such  points  of  law  for  the  opinion  of  the  court  as  either  of  the 
parties  should  require  him  to  do,  and  to  assess  the  damages  contingently 
upon  the  demurrer  depending  in  the  cause,  and  upon  the  views  which 
the  court  might  take  of  the  questions  of  law  so  to  be  submitted  to  them 
as  aforesaid;  and  that,  after  the  judgment  of  the  court  should  have 
been  given  upon  the  demurrer,  and  also  upon  the  questions  of  law  to  be 
submitted  to  the  court  as  aforesaid,  the  arbitrator  should  be  at  liberty 
to  make  and  publish  his  second  award  of  and  concerning  the  other 
matters  so  as  aforesaid  referred  to  him ;  and  that  neither  party  should 
enforce  payment  of  anything  which  might  be  found  due  by  the  arbi- 
trator, under  the  first  award,  until  the  arbitrator  should  have  made  his 
final  award  between  the  parties." 

On  the  6th  of  November,  1848,  Mr.  Bros  made  his  first  award  (as  it 
was  called),  raising  certain  questions  for  the  opinion  of  the  court,  in  the 
shape  of  a  special  case.  The  case  and  the  demurrer  were  argued 
together ;  and,  on  the  30th  of  May,  1849,  the  court  gave  judgment  for 
the  plaintiff  on  the  demurrer :  vide  7  0.  B.  906  (E.  C.  L.  R.  vol.  62). 
The  result  was  that  the  plaintiff  was  held  entitled  to  recover  a  sum  of 
2272J.  2s. 

On  the  24th  of  July,  1851,  an  act  passed  intituled  "An  act  for 
facilitating  the  settlement  of  the  affairs  of  the  Governor  and  Company 
of  Copper  Miners  in  England,  and  for  the  better  management  of  the 
said  Company/'  14  &  15  Vict.  c.  cv. 

On  the  10th  of  December,  1851,  at  a  meeting  of  debenture  holders 
and  creditors  of  the  company  duly  convened  pursuant  to  the  8th  section 
of  that  act,  it  was  *resolved  by  four-fifths  in  value  of  the  holders  r*4gg 
of  debentures,  promissory  notes,  and  loan  notes,  and  other  ere-  L 
ditors  of  the  company  present  at  the  meeting,  as  follows  : — "  That  it  is 
expedient  to  convert  all  the  debentures,  promissory  notes,  loan  notes, 
and  debts  of  the  Governor  and  Company  of  Copper  Miners  in  England, 
the  holders  and  creditors  in  respect  of  which,  at  the  time  of  the  first 
insertion  of  the  advertisement  of  this  meeting,  have  not  executed  the 
indenture  of  the  3d  of  November,  1848,  mentioned  or  referred  to  in 
'The  Governor  and  Company  of  Copper  Miners  Act,  1851/  or  left 
claims  in  the  master's  office  under  the  decree  in  the  said  act  also  men- 
tioned, for  the  purpose  of  claiming  the  benefit  of  the  said  indenture,  or 
who,  having  left  such  claims,  had  abandoned  the  same,  and  all  claim  to 
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the  benefit  of  the  same  indenture,  and  under  the  said  decree,  or  who 
had  been  declared  in  the  suit  in  the  said  act  mentioned  not  to  be  entitled 
to  the  benefit  of  the  same  indenture,  by  reason  of  their  not  having 
executed  the  same  indenture  within  twelve  calendar  months  after  the 
date  thereof, — into  paid  up  stock  of  the  said  company  at  the  rate  of 
502.  per  centum  of  the  amount  of  such  debentures,  promissory  notes, 
loan  notes,  and  debts." 

By  the  12th  section  of  the  act, — after  reciting  that  "  a  certain  action 
of  covenant  is  depending  in  Her  Majesty's  Court  of  Common  Pleas  at 
Westminster,  wherein  H.  W.  Wood  is  plaintiff,  and  the  said  Governor 
and  Company  of  Copper  Miners  in  England  are  defendants,  and  the 
said  action  and  all  matters  in  difference  between  the  said  H.  W.  Wood 
and  the  said  Governor  and  Company  of  Copper  Miners  in  England 
stand  referred  to  T.  Bros,  Esq.,  with  power  to  publish  two  separate 
awards  at  different  times,  and  by  the  first  of  these  awards  to  raise 
points  for  the  opinion  of  the  court,  and  on  the  judgment  of  the  court 
thereon  to  make  his  second  award ;  and  that,  on  the  6th  of  November, 
*4fi71  1848,  the  said  *T.  Bros  made  his  first  award,  and  thereby  assessed 
-J  certain  damages  sustained  by  the  said  H.  W.  Wood  at  the  sum 
of  22722.  2*.,  and  the  verdict  was  issued  [sic]  for  the  plaintiff  on  the 
first  four  issues,  and  certain  questions  of  law  were  raised  for  the  opinion 
of  the  court  on  the  fifth  issue,  and  the  second  and  final  award  of  the 
said  arbitrator  hath  not  been  made" — it  is  enacted  "that  the  said  H. 
W.  Wood  shall  be  deemed  and  considered  a  creditor  of  the  said 
Governor  and  Company  of  Copper  Miners  in  England,  within  the  intent 
and  meaning  of  this  act,  for  all  and  every  such  sum  and  sums  of  money 
as  have  been  and  shall  be  awarded  to  the  said  H.  W.  Wood  by  the  said 
T.  Bros,  or  by  any  other  arbitrator  to  whom  the  said  cause  and  matters 
may  hereafter  at  any  time  be  referred  in  the  place  of  the  said  T.  Bros, 
and  for  any  costs  which  shall  be  awarded  by  the  said  T.  Bros,  or  other 
such  arbitrator  as  aforesaid,  to  be  paid  by  the  said  Governor  and  Com- 
pany of  Copper  Miners  in  England  to  the  said  H.  W.  Wood ;  and  that, 
until  the  said  T.  Bros,  or  such  other  arbitrator  as  aforesaid,  shall  have 
made  his  final  award,  the  said  H.  W.  Wood  shall  be  deemed  and  con- 
sidered a  creditor  of  the  said  company  for  the  said  sum  of  22722.  2s" 

After  the  passing  of  the  resolution  of  the  10th  of  December,  1851,  the 
sum  of  11362.  in  paid  up  stock  of  the  company  was  duly  allotted  to  the 
plaintiff,  in  pursuance  of  that  resolution ;  and  the  plaintiff  accepted  such 
stock  so  allotted  to  him. 

The  plaintiff,  after  having  received  the  allotment  above  mentioned, 
proceeded  to  tax  his  costs  of  the  action,  to  the  amount  of  3242. 13s.  6cf., 
and  final  judgment  was  signed  on  the  3d  of  April,  1854,  for  the  22722. 
2*.,  and  the  said  costs ;  and  on  the  8th  of  June  the  plaintiff  issued  a  fi. 
fa.  thereon  for  the  costs. 

Upon  an  affidavit  of  the  above  facts,  and  also  stating,  that,  after  the 
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passing  of  the  above  act,  and  before  the  "judgment  had  been  r+4fifi 
signed  in  the  action,  the  lands,  mines,  collieries,  hereditaments,  *- 
plant,  machinery,  fixtures,  and  effects  comprised  in  the  mortgage  security 
in  the  said  act  (s.  22)  mentioned,  were,  in  pursuance  of  an  agreement 
made  between  the  defendants  and  the  Bank  of  England,  reconveyed  to 
the  defendants  by  the  Bank  of  England ;  that  the  deponent  was  informed 
by  the  plaintiff's  attorney  that  he  intended  forthwith  to  levy  execution 
upon  the  property  of  the  company  for  the  costs,  unless  prevented ;  that 
the  arbitrator  had  not  made  his  second  award  concerning  the  matters  so 
referred  to  him  as  aforesaid ;  and  that  the  deponent  believed,  that,  on 
the  hearing  before  the  arbitrator  of  the  said  other  matters,  the  defend- 
ants would  be  able  to  substantiate  and  prove  a  claim  against  the  plain- 
tiff in  respect  of  the  said  other  matters,  far  exceeding  the  amount  of 
the  said  costs, 

BoviU,  in  Trinity  Term  last,  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  final  judgment  signed  and  the  writ  of  fi.  fa. 
issued  in  this  cause  by  the  plaintiff  should  not  be  set  aside,  or  why  the 
said  writ  should  not  be  set  aside,  and  why  satisfaction  should  not  be 
entered  on  the  record  as  to  the  damages  for  which  the  judgment  was 
signed,  or  why  all  further  proceedings  on  the  said  judgment  should  not 
be  stayed  until  after  the  arbitrator  should  make  his  final  award. 

Willes  now  showed  cause,  upon  affidavits  stating,  that  the  power  of 
the  arbitrator  to  make  a  second  award  was  only  with  reference  to  the 
determination  of  tho  contract  between  the  plaintiff  and  the  company, 
in  case  the  arbitrator  should  think  fit  to  determine  it,  there  being  then 
no  other  matter  in  difference  between  them ;  that  the  arbitrator  declined 
to  determine  the  contract,  unless  with  the  plaintiff's  consent ;  that,  the 
plaintiff  having  *refused  to  consent,  the  arbitrator  declined  to  r*46q 
make  any  further  award ;  and  that  the  time  for  so  doing  had  now  L 
expired.  The  company  have  under  the  provisions  of  their  act  paid  the 
damages  to  which  the  costs  in  question  are  accessory.  The  judgment 
of  the  court  pronounced  in  Trinity  Term,  1849,  entitled  the  plaintiff  to 
damages  to  the  extent  of  22722.  2s.  What  is  there  to  deprive  him  of 
his  costs  ?  If  entitled  to  damages,  he  must  of  necessity  be  entitled  to 
costs  also.  [Jbrvts,  C.  J. — Why  did  he  not  get  his  costs  at  the  time 
of  the  allotment  made  to  him  on  account  of  the  damages  ?]  It  may  be 
that  the  legislature  thought  he  should  have  all  his  costs,  and  not  50/. 
per  cent.  [Jervis,  C.  J. — One  would  have  expected  them  to  Bay  so, 
then.]  The  arbitrator  was  bound  to  leave  the  matter  at  large ;  and  the 
result  of  the  judgment  of  the  court  rendered  it  unnecessary  for  the 
arbitrator  to  make  any  further  award.  [Maule,  J. — This  is  not  in  form 
an  award  at  all.  Is  it  the  substance  of  an  award,  where  the  arbitrator 
omits  to  make  an  award  as  to  something  his  awarding  on  which  is  to  be 
a  condition  precedent  to  the  thing's  being  an  award  ?  The  arbitrator 
here  has  omitted  to  dispose  of  a  matter  which  he  had  to  dispose  of  as  a 
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condition  precedent ;  and  he  does  not  affect  to  make  an  award.  Crow- 
der,  J. — This  has  been  dealt  with  as  an  award  for  several  years,  and 
argued  upon  as  such. (a)  Maule,  J. — Its  being  called  so  for  a  century 
will  not  make  it  an  award,  if  it  is  not  an  award.]  Be  the  award  final 
or  not,  there  is  an  award  of  damages  in  favour  of  the  plaintiff  in  the 
cause,  and  he  is  entitled  to  the  costs  as  a  necessary  consequence. 

Bovill  and  It.  E.  Turner,  in  support  of  the  rule. — That  which  is 
*47m  ca^e<*  *ke  first  or  preliminary  award,  is  in  truth  *nothing  more 
-J  than  a  special  case  stated  for  the  opinion  of  the  court. 

Jervis,  C.  J. — I  think  the  fair  construction  of  the  order  and  rule  of 
court,  is,  that  nothing  was  to  be  done  by  either  party  for  the  purpose 
of  enforcing  payment  of  what  might  be  found  due  under  the  first  award, 
until  the  arbitrator  should  have  made  his  final  award.  That  being  so, 
the  plaintiff  could  not  have  enforced  payment  of  the  damages  until  the 
final  award  was  made,  and  therefore  can  have  no  remedy  for  the  costs. 
I  therefore  think  the  rule  must  be  made  absolute  to  set  aside  the 
execution. 

Maule,  J. — It  seems  to  me  that  the  effect  of  the  whole  is  this : — A 
cause  and  certain  matters  in  difference  are  referred  to  a  barrister.  There 
being  certain  grave  questions  involved  in  the  inquiry,  it  is  agreed,  that, 
before  determining  the  matters  in  controversy,  the  arbitrator  shall 
obtain  the  benefit  of  the  opinion  of  the  court.  The  arbitrator  has  done 
this,  and  he  has  done  no  more.  He  has  not,  therefore,  made  an  award 
in  the  sense  of  the  order  of  reference.  He  did  not  intend  or  profess 
to  make  an  award  so  as  finally  to  dispose  of  the  matters  in  difference : 
and,  before  the  time  for  doing  that  arrived,  an  act  of  parliament  passed 
under  which  the  plaintiff  (in  common  with  other  creditors  of  this  com- 
pany) received  debentures  or  shares  in  satisfaction  of  the  damages 
sought  to  be  recovered  in  the  action ;  and  thereby  the  plaintiff's  right 
to  damages  was  put  an  end  to.  Under  the  second  rule  (of  the  11th  of 
May,  1848),  the  arbitrator  had  power  to  award  what  sum  should  be  paid 
to  the  plaintiff  as  the  price  of  the  determination  of  the  contract.  The 
plaintiff  declined  to  give  up  the  contract :  and,  as  that  was  the  principal 
object  of  proceeding  further  in  the  arbitration,  the  arbitrator  considered 
#47-,  *it  unnecessary  to  make  an  award.  The  second  rule  provides 
J  that  "  neither  party  shall  enforce  payment  of  anything  which 
may  be  found  due  by  the  arbitrator,  under  the  first  award,  until  the 
arbitrator  shall  have  made  his  final  award  between  the  parties."  It  is 
clear  that  no  final  award  has  been  made.  That  which  has  been  made  is 
not  final  either  in  form  or  in  substance.  The  plaintiff,  therefore,  being 
conclusively  estopped  from  enforcing  the  judgment,  the  justice  of  the 
case  clearly  is  that  the  judgment  should  be  set  aside.  It  is  part  of  the 
means  of  enforcing  that  which  the  second  rule  says  he  shall  not  enforce. 

(a)  See  Wood  v.  The  Copper  Miners'  Company,  14  C.  B.  428  (E.  C.  I*.  R.  vol  78). 
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I  therefore  think  the  role  should  be  made  absolute  to  set  aside  tbe 
judgment. 

Crowdbr,  J. — I  entirely  concur  with  my  Brother  Maule.  It  seems 
agreed  by  the  rule  of  the  court  of  11th  of  May,  1848,  that  there 
should  be  two  awards.  In  all  cases  where  matters  in  difference  are  sub- . 
mitted  to  an  arbitrator,  it  is  a  condition  that  he  shall  finally  dispose  of 
all  the  matters  referred.  Where  the  arbitrator  is  to  make  two  awards, 
the  agreement  to  that  effect  implies  that  the  first  award  is  not  to  be 
final.  Here,  the  arbitrator  made  his  first  award,  which  professes  not  to 
be  a  final  award.  Nothing  is  said  about  costs.  The  mention  of  costs 
probably  was  omitted,  because  the  arbitrator  intended  they  should  be 
fully  and  finally  disposed  of  by  his  second  award.  The  plaintiff  by 
signing  judgment  is  seeking  to  do  that  which  is  directly  prohibited  by 
the  rule.  Rule  absolute  to  set  aside  the  judgment,  with  costs. 
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The  affid&Tit  upon  a  motion  to  set  aside  proceedings  to  outlawry  for  irregularity  must  show  that 
the  party  making  it  is  duly  authorised  as  the  attorney  of  the  defendant 

Willbs,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  plaintiffs  to  show  cause  why  the  writs  of  exigent  and  allocatur  exi- 
gent issued  in  this  cause,  and  the  judgment  of  outlawry  entered  against 
the  defendant,  should  not  respectively  be  set  aside  for  irregularity,  with 
costs. 

Lush,  who  appeared  to  show  cause,  objected  that  the  affidavit  upon 
which  the  rule  was  obtained,  did  not  appear  to  bo  sworn  by  the  defend- 
ant, or  by  his  attorney,  or  a  person  standing  in  any  relation  to  him  to 
warrant  the  application  on  his  behalf;  the  deponent  being  merely 
described  as  <<  R.  G.  E.,  of,  &c,  gentleman.'1  This  was  decided  in  this 
court  in  Houlditch  v.  Swinfen,  2  N.  C.  712  (E.  C.  L.  R.  vol.  29),  3  Scott, 
169,  5  Dowl.  P.  C.  36,  upon  the  authority  of  an  earlier  case  in  the 
Queen's  Bench,  of  Plunkett  v.  Buchanan,  8  B.  &  G.  736  (E.  G.  L.  R. 
vol.  10),  5  D.  &  R.  625  (E.  C.  L.  R.  vol.  16).  The  present  rule,  there- 
fore, has  been  obtained  without  authority,  and  must  be  discharged  with 
costs.  [Mauls,  J. — It  is  like  error  to  set  aside  proceedings,  by  a 
stranger.]     Precisely  so. 

Willes  admitted  that  he  could  not  sustain  his  rule. 

Rule  discharged,  with  costs. 
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The  Judges  usually  present  during  this  term  were : 

Jervis,  0.  J.  Williams,  J. 

Cresswell,  J.  Crowder,  J. 


REGUL^l  GENERALES. 


The  4th  section  of  "The  Railway  and  Canal  Traffic  Act,  1854,"  17 
&  18  Vict.  c.  31,  enacts  that  " it  shall  be  lawful  for  the  Court  of  Com- 
mon Pleas  at  Westminster,  or  any  three  of  the  judges  thereof,  of  whom 
the  Chief  Justice  shall  be  one, — and  it  shall  be  lawful  for  the  superior 
courts  in  Dublin,  or  any  nine  of  the  judges  thereof,  of  whom  the  Lord 
Chancellor,  the  Master  of  the  Rolls,  the  Lords  Chief  Justice  of  the 
Queen's  Bench  and  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  shall  be  five, — from  time  to  time  to  make  all  such  general 
rules  and  orders  as  to  the  forms  of  proceedings  and  process,  and  all 
other  matters  and  things  touching  the  practice  and  otherwise  in  carry- 
ing this  act  into  execution  before  such  courts  and  judges,  as  they  may 
*4.741  tkink  fit'  in  England  or  Ireland ;  and  in  Scotland  it  *shall  be 
-J  lawful  for  the  Court  of  Sessions  to  make  such  acts  of  sederunt 
for  the  like  purpose  as  th6y  shall  think  fit." 

In  pursuance  of  the  above  provision,  the  judges  of  this  court  have 
framed  the  following  rules  and  forms : — 
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General  Bales  as  to  Forms  of  Proceedings  and  Process,  made  pur- 
suant to  the  statute  17  &  18  Vict.  c.  31,  s.  4,  intituled  "  An 
Act  for  the  better  Regulation  of  the  Traffic  on  Railways  and 
Canals." 

1.  Every  application  made  under  this  act  to  the  court  shall  be  for  a 
rule  calling  upon  the  company  or  companies  complained  of,  to  show 
cause  why  a  writ  of  injunction  should  not  issue  against  such  company 
or  companies,  enjoining  them  to  do,  or  to  desist  from  doing,  the  thing 
required  to  be  done,  or  the  thing  the  doing  of  which  is  complained  of 
by  the  company  or  person  making  such  application ;  and  every  applica- 
tion made  under  this  act  to  a  judge  at  chambers  shall  be  by  summons 
calling  upon  the  company  or  companies  complained  of  to  show  cause  in 
like  manner ;  which  summons  shall  be  granted  only  upon  affidavit,  and 
upon  a  statement  made  to  the  judge,  in  like  manner  as  upon  an  applica- 
tion to  the  court  for  a  rule  to  show  cause. 

2.  If  on  the  hearing  of  any  such  rule  or  summons,  the  court  or  judge 
Bhall  think  fit  to  direct  and  prosecute  inquiries  into  the  matter  thereof, 
under  the  3d  section  of  this  act,  the  order  for  that  purpose  shall  be  in 
the  following  terms,  or  to  the  like  effect ;  the  rule  or  summons  being 
enlarged  until  such  further  day  as  the  court  or  judge  shall  think  fit,  in 
order  that  in  the  mean  time  such  inquiries  may  be  made  and  re- 
ported on : — 

"  In  the  Common  Pleas. 

"  In  the  matter  of  the  Complaint  of  A.  B.  [or,  «  of  the 

Company*]  against  the *Company. — It  is  ordered  that  r#47r 

C.  D.,  Esq.,  engineer  [or,  as  the  case  may  6e],  do  forthwith  make  L 
such  inquiries  into  the  matter  of  this  complaint  as  may  be  necessary  to 

enable  the  court  [or, < the  Honourable  Mr.  Justice ']  to  determine 

the  same,  and  do  report  thereon  to  the  court  [or,  <  to  the  said  Mr. 

Justice '],  on  or  before  the day  of next. 

«  Dated  this day  of ,  185-." 

3.  Office  copies  of  all  the  affidavits  filed  by  either  party  on  the  hear- 
ing of  such  rule  or  summons,  shall,  at  the  expense  of  such  party,  be 
furnished  to  the  person  appointed  to  make  such  inquiries,  within  three 
days  after  the  making  of  such  order  as  aforesaid. 

4.  The  parties  shall  be  entitled  to  be  again  heard  by  the  court. or 
judge,  upon  the  said  report ;  but  no  fresh  affidavits  shall  be  allowed  on 
such  hearing,  unless  by  leave  of  the  court  or  a  judge. 

5.  Every  writ  of  injunction  issued  under  this  act  shall  be  in  the  fol- 
lowing form,  or  to  the  like  effect : — 

"VICTORIA,  &c.     To  the Company,  their  agents  and 

servants,  and  every  of  them,  Greeting.     Whereas  A.  B.  [or  "  the 
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Company"]  hath  lately  complained  before  us  in  our  Court  of  Common 
Pleas  at  Westminster,  of  a  violation  and  contravention  by  you  the  said 

Company  of,  <  The  Railway  and  Canal  Traffic  Act,  1854;'  that 

is  to  say,  in  [state  the  act  or  omission  complained  of]  :  And  whereas, 
upon  the  hearing  of  such  complaint,  the  same  hath  been  found  to  be 

true :  We  do,  therefore,  strictly  enjoin  and  command  you  the  said 

Company,  and  your  agents  and  servants,  and  every  one  of  you,  that 
you,  and  every  one  of  you,  do  from  henceforth  altogether  absolutely 
desist  from  [state  the  matter  for  the  injunction,  where  an  act  done  is 
♦4761  *comP^ne^  °f]  Lor  "  that  you  and  every  one  of  you  forthwith 
J  do"  (state  the  matter  for  the  injunction,  where  an  omission  is  com- 
plained of)]  until  our  said  court  shall  make  order  to  the  contrary. 

Witness,  Sir  John  Jervis,  Knight,  at  Westminster,  the day  of 

,  in  year  of  our  Lord ." 

6.  If  the  court  or  judge  shall  think  fit  also  to  make  an  order  direct- 
ing the  payment  of  a  sum  of  money  by  the  company  or  companies 
complained  of,  such  order  shall  be  in  the  following  form,  or  to  the  like 
effect : — 

« In  the  Common  Pleas. 

« In  the  matter  of  the  complaint  of against  the  — : Com- 
pany.— It  is  ordered  that  the  said Company  do  pay  to  the  said 

[or  "  into  court,  to  abide  the  ultimate  decision  of  the  court  in 

the  matter  of  the  said  complaint,"  or  "  to  the  use  of  Her  Majesty"] 

the  sum  of  £ for  every  day  after  the day  of instant, 

that  the  said  company  shall  fail  to  obey  a  certain  writ  of  injunction 
dated  this  day,  and  issued  against  the  said  company  at  the  instance  of 

the  said . 

"Dated  this day  of ,  185-." 

7.  If  such  money  be  ordered  to  be  paid  into  court  to  abide  the  ulti- 
mate decision  of  the  court,  the  same  shall,  upon  the  ultimate  decision 
of  the  court  being  made,  be  paid  out  of  court  either  to  the  party  com- 
plaining, or  to  the  use  of  Her  Majesty,  or  to  the  company  by  which  the 
same  was  paid  into  court,  as  the  court  or  judge  shall  direct. 

John  Jervis. 
W.  H.  Maulb. 
C.  Cresswell. 
E.  V.  Williams. 
R.  B.  Crowder. 
January  31, 1855. 
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♦EDWARDS  v.  HODGES.    Jan.  12.  [*477 

Upon  a  plea  of  not  guilty  "by  statute,"  where  the  defence  arises  upon  several  statutes,  one  or 
more  of  which  -are  omitted  from  the  margin,  their  insertion  iB  an  amendment  which  may  be 
allowed,  upon  terms,  within  the  Common  Law  Procedure  Act,  15  k  16  Vict  c.  76,  s.  222,  at 
any  time. 

The  power  to  view  and  give  possession  to  the  landlord  of  deserted  premises,  created  by  the 
11  G.  2,  e.  19,  s.  10, — extended  by  the  57  G.  3,  c.  52,  and  varied  as  to  its  mode  of  execution 
by  the  3  A  4  Vict  o.  84,  s.  13, — is  not,  by  any  of  the  provisions  of  the  last-mentioned  statute, 
or  by  the  11  k  12  Vict  c.  43,  s.  34,  vested  in  the  Lord  Mayor  or  one  Alderman  sitting  in  the 
justice-rooms  at  the  Mansion-House  or  Guildhall,  so  as  to  enable  them  to  exercise  the  power 
in  the  same  manner  as  a  "  police-magistrate"  sitting  in  one  of  the  metropolitan  police-courts 
may,  under  the  3  k  4  Vict  o.  84,  s.  13,  exercise  it 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's dwelling-house  in  the  city  of  London,  turning  out  the  plaintiff,  and 
seizing  his  goods. 

The  defendant  pleaded  not  guilty  "by  statute." 

The  only  statute  mentioned  in  the  margin  of  the  plea,  was,  the  11 
6.  2,  c.  19,  ss.  16,  22.  The  16th  section, — reciting,  that,  "whereas 
landlords  are  often  great  sufferers  by  tenants  running  away  in  arrear, 
and  not  only  suffering  the  demised  premises  to  lie  uncultivated  without 
any  distress  thereon,  whereby  their  landlords  or  lessors  might  be  satis- 
fied for  the  rent-arrear,  but  also  refusing  to  deliver  up  the  possession 
of  the  demised  premises,  whereby  the  landlords  are  put  to  the  expense 
and  delay  of  recovering  in  ejectment," — enacts,  that,  "if  any  tenant 
holding  any  lands,  tenements,  or  hereditaments  at  a  rack-rent,  or  where 
the  rent  reserved  shall  be  full  three- fourths  of  the  yearly  value  of  the 
demised  premises,  who  shall  be  in  arrear  for  one  year's  rent,  shall  desert 
the  demised  premises,  and  leave  the  same  uncultivated  or  unoccupied, 
so  as  no  sufficient  distress  can  be  had  to  countervail  the  arrears  of  rent, 
it  shall  and  may  be  lawful  to  and  for  two  or  more  justices  of  the  peace 
of  the  county,  riding,  division,  or  place  (having  no  interest  in  the  de- 
mised premises),  at  the  request  of  the  lessor  or  landlord,  lessors  or 
landlords,  or  his,  her,  or  their  bailiff  or  receiver,  to  go  upon  and  view 
the  same,  and  to  affix  or  cause  to  be  affixed  on  the  most  *noto-  r*47o 
rious  part  of  the  premises  notice  in  writing  what  day  (at  a  dis-  L 
tance  of  fourteen  days  at  least)  they  will  return  to  take  a  second  view 
thereof;  and,  if,  upon  such  second  view,  the  tenant  or  some  person  on 
his  or  her  behalf  shall  not  appear  and  pay  the  rent  in  arrear,  or  there 
shall  not  be  sufficient  distress  upon  the  premises,  then  the  said  justices 
may  put  th^landlord  or  landlords,  lessor  or  lessors  into  the  possession 
of  the  said  demised  premises ;  and  the  lease  thereof  to  such  tenant,  as 
to  any  demise  therein  contained  only,  shall  from  thenceforth  become 
void." 

The  22d  section  gives  the  plea  of  the  general  issue. 

The  cause  was  tried  before  Jervis,  G.  J.,  at  the  sittings  in  London 
after  Trinity  Term  last.    It  appeared  that  the  plaintiff  had  been  tenant 

vol.  xv. — 42  2  b  2 
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to  the  defendant  of  certain  premises  situate  in  the  city  of  London, 
under  a  demise  thereof  which  contained  no  clause  of  re-entry  ;  and  that 
six  months  rent  being  in  arrear,  and  the  premises  deserted,  and  there 
being  no  sufficient  distress  thereon  to  countervail  the  arrears  of  rent, 
the  defendant  obtained  the  assistance  of  a  constable  from  the  justice- 
room  at  Guildhall,  who,  under  the  authority  of  a  warrant  signed  by  one 
of  the  Aldermen  of  the  city  of  London,  proceeded  to  the  premises  and 
there  affixed  a  certain  notice,  and  at  the  expiration  of  fifteen  days  deli- 
vered the  possession  thereof  to  the  defendant. 

It  was  thereupon  objected,  on  the  part  of  the  plaintiff,  that  this  pro- 
ceeding was  not  warranted  by  the  statute  mentioned  in  the  margin  of 
the  plea :  and  the  Lord  Chief  Justice  allowed  the  defendant  to  amend 
by  adding  the  3  &  4  Vict.  c.  84,  s.  13,  and  the  11  &  12. Vict.  c.  43,  8. 
34, — although  it  was  submitted,  on  the  part  of  the  plaintiff,  that  this 
was  tantamount  to  allowing  a  plea  to  be  added,  which,  it  was  said,  had 
never  yet  been  done. 
*47Q1       * ^e  Prov™on8  °f  ^e  statutes  so  added,  are  as  follows : — 

-■  The  13th  section  of  the  3  &  4  Vict.  c.  84,  enacts,  "that,  after 
the  passing  of  this  act,  none  of  the  police-magistrates  within  the  metro- 
politan police-district  shall  be  required  to  go  upon  any  deserted  lands, 
tenements,  or  hereditaments,  for  the  purpose  of  viewing  the  same  or 
affixing  any  notices  thereon,  or  of  putting  the  landlord  or  landlords, 
lessor  or  lessors,  into  the  possession  thereof  under  the  provisions  of  the 
11  G.  2,  c.  19,  or  57  G.  3,  c.  52;  but  that,  in  every  case  within  the 
metropolitan  police-district  in  which  by  the  said  acts,  or  either  of  them, 
"two  justices  are  authorized  to  put  the  landlord  or  lessor  into  the  posses- 
sion of  such  deserted  premises,  it  shall  be  lawful  for  one  of  the  police- 
magistrates,  upon  the  request  of  the  lessor  or  landlord,  or  his  or  her 
bailiff  or  receiver,  made  in  open  court,  and  upon  proof  given  to  the  satis- 
faction of  such  magistrate  of  the  arrear  of  rent  and  desertion  of  the 
premises  by  the  tenant  as  aforesaid,  to  issue  his  warrant  directed  to  one 
of  the  constables  of  the  metropolitan  police  force,  requiring  him  to  go 
upon  and  view  the  premises,  and  to  affix  thereon  the  like  notices  as 
under  the  said  acts,  or  either  of  them,  are  required  to  be  affixed  by  two 
justices  of  the  peace ;  and,  upon  the  return  of  the  warrant,  and  upon 
proof  being  given  to  the  satisfaction  of  the  magistrate  before  whom  the 
warrant  shall  be  returned,  that  it  has  been  duly  executed,  and  that 
neither  the  tenant  nor  any  person  on  his  or  her  behalf  has  appeared  and 
paid  the  rent  in  arrear,  and  that  there  is  not  sufficient  distAss  upon  the 
premises,  it  shall  be  lawful  for  such  magistrate  to  issue  his  warrant  to  a 
constable  of  the  metropolitan  police  force  requiring  him  to  put  the  land- 
lord or  lessor  into  the  possession  of  the  premises :  and  every  constable 
to  whom  any  such  warrant  shall  be  directed  shall  duly  execute  and 
*dftm  return  ^e  same>  subject  to  the  *provisions  contained  in  the  2  & 
J  3  Vict.  c.  47,  as  to  the  execution  of  warrants  directed  to  consta- 
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blee  of  the  metropolitan  police  force :  and,  upon  the  execution  of  such 
second  warrant,  the  lease  of  the  premises  to  such  tenant,  as  to  any  de- 
mise therein  contained  only,  shall  thenceforth  be  void." 

And  the  84th  section  of  the  11  and  12  Vict.  c.  43  enacts  that  "  it 
shall  be  lawful  for  the  Lord  Mayor  of  the  city  of  London,  or  for  any 
Alderman  of  the  said  city  for  the  time  being,  sitting  at  the  Mansion- 
House  or  Guildhall  justice-rooms  in  the  said  city,  to  do  alone  any  act 
at  either  of  the  said  justice-rooms,  which  by  any  law  now  in  force,  or 
by  any  law  not  containing  an  express  enactment  to  the  contrary  here- 
after to  be  made,  is  or  shall  be  directed  to  be  done  by  more  than  one 
justice.1 ' 

It  was  then  objected,  on  behalf  of  the  plaintiff,  that  the  statutes  so 
added  did  not  let  in  the  defence ;  and  that  it  still  left  the  question  whe- 
ther it  was  not  necessary  to  prove  a  proviso  for  re-entry. 

The  Lord  Chief  Justice  overruled  the  objection ;  but  he  desired  the 
jury  to  assess  the  damages  which  the  plaintiff  had  sustained, — giving 
*he  plaintiff  leave  to  move  to  enter  a  verdict  for  the  damages  so  assessed, 
in  case  the  court  should  be  of  opinion  that  the  objection  was  well 
founded. 

The  jury  accordingly  assessed  the  damages  at  40Z.,  and,  in  Michael- 
mas Term  last,    , 

Vernon  Harcourt  moved  to  enter  a  verdict  for  the  plaintiff  for  that 
sum,  or  for  a  new  trial  on  the  ground  that  the  amendment  was  improperly 
allowed. — The  first  question  is,  whether,  in  order  to  avail  himself  of  the 
summary  remedy  afforded  by  the  statutes,  the  defendant  was  not  bound 
to  prove  a  demise  with  a  proviso  for  re-entry  for  non-payment  of  the 
rent  reserved.  That  this  was  so  under  the  11  G.  2,  c.  10,  is  clear  from 
two  cases.  *Thus,  in  Woodfall's  Landlord  and  Tenant,  2d  edit.  r#4o1 
(1815),  p.  815,  it  is  said:  "Lord  Kenyon  thought, — as  the  pre-  *- 
amble  of  the  clause  spoke  of  the  expense  and  delay  to  which  landlords 
were  put  in  bringing  ejectment*, — that  the  clause  applied  only  to  cases 
where  the  landlord  could  support  an  ejectment :  and  therefore,  in  a  case 
(E.  T.,  41  G.  3,  MS.)  where  a  mandamus  to  be  directed  to  some  magis- 
trates of  the  county  of  Middlesex  was  moved  for,  in  order  that  they 
should  proceed  on  s.  16  of  the  statute  to  put  a  landlord  into  possession 
of  some  premises  deserted  by  the  tenant,  and  it  appeared  that  the  magis- 
trates had  refused  to  interfere  because  the  tenant  was  a  lodger  only, — 
Lord  Kenyon,  on  referring  to  the  act,  asked  whether  the  premises  were 
on  lease,  aifi  if  there  was  a  proviso  for  re-entering ;  and,  on  the  counsel 
answering  in  the  negative,  his  Lordship  said,  in  his  opinion,  the  case 
was  not  within  the  act,  and  refused  the  rule/'  And  this  view  was 
adopted  by  Lord  Ellenborough  in  a  subsequent  case  of  Ex  parte  Pilton, 
1  B.  &  Aid.  369,  where,  upon  a  motion  under  s.  17,  to  restore  the  pos- 
session to  the  tenant,  his  Lordship  said, — "  The  16th  clause  says  nothing 
about  a  power  of  re-entry,  and  the  record  has  correctly  followed  the 
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wArds  used  in  that  part  of  the  act.  It  is  true  there  must  be  in  fact  such 
a  power,  according  to  the  case  cited,  as  determined  by  Lord  Kenyon. 
But  that  power  doea  appear  by  the  affidavits  to  exist  in  this  case."  The 
statute  3  &  4  Vict.  c.  84,  s.  13,  only  affects  the  mode  of  procedure. 
[Jervis,  C.  J. — The  57  G.  3,  c.  52,  passed  subsequently  to  those  cases. 
That  statute, — 57  G.  3,  c.  52, — reciting  the  11  G.  2,  c.  19,  s.  16,  enacts, 
"  that,  from  and  after  the  passing  of  that  act  (27th  of  June,  1817),  the 
provisions,  powers,  and  remedies  by  the  said  recited  act  given  to  lessors 
and  landlords  in  case  of  any  tenant  deserting  the  demised  premises,  and 
leaving  the  same  uncultivated  or  unoccupied,  so  as  no  sufficient  distress 
can  be  had  to  countervail  the  arrears  of  rent,  shall  be  extended  to  the 
*482T  *case  °f  tenants  holding  any  lands,  tenements,  or  hereditaments 

J  at  a  rack-rent,  or  where  the  rent  reserved  shall  be  full  three- 
fourths  of  the  yearly  value  of  the  demised  premises,  and  who  shall  be 
in  arrear  for  one-half  year's  rent  (instead  of  for  one  year,  as  in  the  said 
recited  act  is  provided  and  enacted),  and  who  shall  hold  such  lands  and 
tenements  or  hereditaments  under  any  demise  or  agreement  either  written 
or  verbal,  and  although  no  right  or  power  of  re-entry  be  reserved  or 
given  to  the  landlord  in  case  of  non-payment  of  rent,  who  shall  be  in 
arrear  for  one  half  year's  rent,  instead  of  for  one  year,  as  in  the  said 
recited  act  is  provided  and  enacted."]  That  statute  is  not  even  now 
mentioned  in  the  margin  of  the  plea.  [Jervis,  C.  J. — It  is  recited  in 
the  3  &  4  Vict.  c.  84,  s.  13.]  The  next  question  is,  whether  the  addition 
of  the  last-mentioned  statute  in  the  margin  of  the  plea,  was  an  amend- 
ment which  is  authorized  by  the  15  &  16  Vict.  c.  76,  b.  222.(<i)  [Jer- 
vis, C.  J. — I  offered  to  adjourn  the  trial,  and  to  make  the  defendant 
pay  costs.]  It  is  at  the  least  extremely  doubtful  whether  under  the 
above  section  the  court  or  a  judge  has  power  to  add  a  plea,  which  this 
in  effect  was.  [Maule,  J. — I  think  that  has  been  done.  Adding  a 
plea  surely  is  amending  a  defect  or  error  in  a  proceeding.]  The  matter 
was  discussed  in  this  court,  in  a  case  of  Lewis  v.  Clifton :  but  no  decision 
was  come  to,  the  parties  having  compromised. 
♦4831       *  Jervis,  q#  j# — ft  seems  to  me  that  it  would  be  a  reproach  to 

J  the  law,  if  the  mere  omission  of  a  statute  from  the  margin  of  the 
plea  were  to  make  the  proceedings  irremediably  bad.  If  the  omission 
were  calculated  to  mislead  the  plaintiff  as  to  the  real  nature  of  the  de- 
fence intended  to  be  set  up,  it  would  be  but  just  that  he  should  be 
allowed  ample  time  to  inform  himself  upon  the  subject.  Of  all  others, 
I  think  this  is  peculiarly  a  case  for  the  operation  of  the  statute.  Upon 
the  other  point,  however,  I  think  there  ought  to  be  a  rule. 

(a)  "It  shall  be  lawful  for  the  superior  courts  of  common  law,  and  every  judge  thereof,  end  any 
judge  sitting  at  Nisi  Prius,  at  all  timeB  to  amend  all  defects  and  errors  in  any  proceeding  in  civil 
causes,  whether  there  i8  anything  in  writing  to  amend  by  or  not,  and  whether  the  defeot  or  error 
be  that  of  the  party  applying  to  amend,  or  not ;  and  all  such  amendments  may  be  made  with  or 
without  costs,  and  upon  such  terms  as  to  the  court  or  judge  may  seem  fit ;  and  all  such  amend- 
ments as  may  be  necessary  for  the  purpose  of  determining  in  the  existing  suit  the  real  question 
in  controversy  between  the  parties  shall  be  so  made." 
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The  rest  of  the  court  concurring,  Rule  nisi  accordingly. 

JByles,  Serjt.,  and  Raymond,  in  Michaelmas  Term  last,  showed  cause. 
— The  simple  question  is,  whether,  in  the  case  of  deserted  premises,  the 
landlord  can  adopt  the  summary  remedy  given  by  the  statutes,  where 
there  is  no  reservation  of  a  right  of  re-entry  on  non-payment  of  the 
rent.  The  case  before  Lord  Kenyon,  cited  in  Woodfall,  assumes,  that, 
at  the  proceeding  under  the  11  G.  2,  c.  19,  s.  16,  was  given  in  substi- 
tution for  ejectment,  and  as  ejectment  could  only  be  brought  where 
there  was  a  power  of  re-entry,  the  statute  did  not  apply  to  cases  where 
there  was  no  proviso  for  re-entry.  That  case  is  the  only  authority  for 
so  limited  a  construction  of  the  statute ;  for,  in  the  subsequent  case  of 
Ex  parte  Pilton,  Lord  Ellenborough  merely  observes  that  Lord  Kenyon 
so  decided :  it  was  not  necessary  for  him  to  express  any  opinion  of  his 
own.  It  is  submitted  that  Lord  Kenyon's  view  was  not  correct.  The 
preamble  of  a  statute  may  be  looked  at  for  the  purpose  of  aiding  the 
construction  of  doubtful  words  in  the  enacting  part ;  but  it  cannot  con- 
trol them  where  they  are  clear  and  unambiguous.  Besides,  it  is  a  reme- 
dial statute,  and  therefore  full  effect  *must  be  given  to  the  ope-  r+AQA 
rative  words.  [Maulb,  J. — In  Copeman  v.  Gallant,  1  P.  Wms.  *■ 
314,  the  Lord  Chancellor  (Lord  Cowper)  says, — "  I  can  by  no  means 
allow  the  notion  that  the  preamble  shall  restrain  the  operation  of  the 
enacting  clause ;  and  that,  because  the  preamble  is  too  narrow,  or  de- 
fective, therefore  the  enacting  clause,  which  has  general  words,  shall  be 
restrained  from  its  full  latitude,  and  from  doing  that  good  which  the 
words  would  otherwise  and  of  themselves  import;  which  (with  some 
heat)  his  Lordship  said  was  a  ridiculous  notion ;  and  instanced  in  the 
Coventry  Act,  23  Car.  2,  c.  1,  which,  if  it  had  recited  the  barbarity  of 
catting  Coventry's  nose,  and  the  enacting  clause  had  been  general,  viz. 
against  the  cutting  of  any  member,  whereby  the  man  is  disfigured  or 
defaced,  that  cutting  of  the  lips,  or  putting  out  the  eye,  would  not 
have  been  within  the  act,  because  not  within  the  preamble."  Jervis, 
C.  J. — The  best  rule  for  the  construction  of  statutes  is  that  laid  down 
by  Burton,  J.,  in  Warburton  v.  Loveland  d.  Ivie,  1  Hudson  &  Brooke, 
648.  "  I  apprehend,"  says  that  learned  judge,  "  it  is  a  rule  in  the  con- 
struction of  statutes,  that,  in  the  first  instance,  the  grammatical  sense 
of  the  words  is  to  be  adhered  to.  If  that  is  contrary  to,  or  inconsistent 
with,  any  expressed  intention  or  any  declared  purpose  of  the  statute, 
or  if  it  would  involve  any  absurdity,  repugnance,  or  inconsistency  in  its 
different  provisions,  the  grammatical  sense  must  then  be  modified,  ex- 
tended, or  abridged,  so  far  as  to  avoid  such  an  inconvenience,  but  no 
further."  The  court  is  not  bound  by  an  erroneous  expression  of 
opinion  by  the  legislature,  unless  where  it  takes  upon  itself  to  declare 
what  the  law  is :  Dore  v.  Gray,  2  T.  R.  365.  That  case  has  been  acted 
upon  over  and  over  again.  Perhaps  the  strongest  case  of  recent  occurrence 
is  the  statute  17  &  18  Vict.  c.  75,  where  the  Lord  Chancellor  brought  in  a 
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bill  to  clear  up  a  doubt  which  had  arisen  as  to  the  construction  of  the 
♦dft^l  *ru*e8  made  by  this  court  for  carrying  into  effect  the  act  for  the 
J  abolition  of  fines  and  recoveries,  3  &  4  W.  4,  c.  74, — assuming 
that  the  court  had  decided  that  those  rules  were  defective ;  whereas, 
the  court  decided  no  such  thing,  and  perhaps  might  not  have  so  decided 
at  all.]  At  all  events,  the  difficulty  arising  from  the  decisions  upon 
the  11  G.  2,  c.  19,  s.  16,  is  removed  by  the  57  G.  3,  c.  52.  [Jervis, 
G.  J. — That  statute  is  not  in  the  margin  of  the  plea.]  It  is  recited  in 
the  3  &  4  Vict.  c.  84,  s.  13,  which  is  in  the  margin,  and  that  is  suffi- 
cient ;  or,  if  not,  it  may  be  inserted  now.  The  statute  15  k  16  Vict, 
c.  76,  s.  222,  leaves  the  court  no  discretion,  except  as  to  the  terms 
upon  which  the  amendment  shall  be  allowed.  [Jervis,  C.  J. — If  the 
57  G.  3,  c.  52,  had  been  mentioned  at  the  trial,  I  should  undoubtedly 
have  allowed  it  to  be  inserted  with  the  others.  It  may  be  done  now 
upon  terms,  but  it  can  only  be  upon  payment  of  the  costs  of  the  rule, 
no  application  having  been  made  by  the  defendant  to  amend  within 
the  first  four  days  of  the  term.]  The  11  G.  2,  c.  19,  is  a  remedial  act ; 
and  the  case  is  clearly  within  the  very  words  and  the  mischief  of  the 
enacting  clause.  Where  the  four  requisites  concur, — viz.,  a  holding  at 
a  rack-rent,  or  at  a  rent  equal  to  three  fourths  of  the  yearly  value ;  an 
arrear  of  six  months'  rent ;  a  desertion  of  the  premises  by  the  tenant ; 
and  an  absence  of  a  sufficient  distress, — the  11  G.  2,  c.  19,  s.  16,  and 
57  G.  3,  c.  52,  empower  two  magistrates  to  put  the  landlord  into  pos- 
session. Then,  the  3  &  4  Vict.  c.  84,  s.  13,  reciting  and  incorporating 
the  two  prior  statutes, — which  gives  the  plaintiff  ample  notice  that  the 
defendant  justifies  under  them, — enables  one  police-magistrate  sitting  in 
one  of  the  metropolitan  police-courts,  by  warrant  directed  to  a  consta- 
ble, to  do  what  under  the  former  acts  might  be  done  by  "two  or  more 
justices  of  the  peace."  And  the  34th  section  of  the  11  &  12  Vict.  c. 
*4Rfil  ^'  empowers  *the  Lord  Mayor  or  one  Alderman  of  the  city  of 
■*  London,  to  do  alone  any  act  which  by  any  law  now  in  force,  or 
by  any  law  not  containing  an  express  enactment  to  the  contrary  here- 
after to  be  made,  is  or  shall  be  directed  to  be  done  by  more  than  one 
justice. 

Prendergast  and  Vernon  Harcourt,  in  support  of  the  rule. — The  11 
G.  2,  c.  19,  s.  16,  has  received  a  construction  in  th'e  two  cases  referred 
to, — the  Anonymous  case  before  Lord  Kenyon,  and  Ex  parte  Pilton, — 
which  has  been  adopted  by  the  legislature  in  thg  57  G.  3,  c.  52,  and 
from  which  it  is  now  too  late  for  this  court  to  depart.  The  last-men- 
tioned statute,  it  is  true,  is  not  a  declaratory  law ;  but  it  at  all  events 
shows  the  interpretation  which  the  legislature  put  upon  the  former  sta- 
tute :  and  so  far  it  is  material. (a)     The  3  &  4  Vict.  c.  84,  s.  13,  does 

(a)  It  seems  to  have  been  assumed  that  the  57  G.  3,  c.  52,  was  passed  in  consequence  of  the 
two  decisions  referred  to.  The  statute,  however,  received  the  royal  assent  on  the  27th  of  June, 
1817,  and  Ex  parte  Pilton  was  decided  on  the  10th  of  February,  1818. 
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not  apply  to  the  city  of  London ;  and  the  11  &  12  Vict.  e.  43,  s.  84, 
does  not  incorporate  the  57  G.  3,  c.  52.  [Jervis,  C.  J.,  asked  Byles* 
Serjt.,  upon  what  statute  he  relied  as  showing  that  the  power  in  ques- 
tion was  conferred  upon  the  city  magistrates.  Byles,  Serjt.,  referred 
to  the  3  &  4  Vict.  c.  84,  ss.  6,  15,  and  11  &  12  Vict.  c.  43,  s.  34.]  The 
6th  section  of  the  3  &  4  Vict.  c.  84,  enacts  that  "  any  two  justices  of 
the  peace  having  jurisdiction  within  the  metropolitan  police-district 
shall  have,  while  sitting  together  publicly  in  a  court  or  room  used 
for  holding  special  or  petty  sessions  of  the  peace  in  any  part  of 
the  said  district  within  the  limits  of  their  commission, — except  in 
the  divisions  to  be  assigned  to  the  police-courts  already  esta- 
blished,— and  any  two  justices  of  the  peace  for  the  city  of  London 
*and  the  liberties  thereof  shall  within  the  said  city  of  London  r*4o7 
and  the  liberties  thereof,  have  all  the  powers,  privileges,  and  *- 
duties  which  any  one  magistrate  of  the  said  police-courts  has  while  sit- 
ting in  one  of  the  said  courts,  by  the  two  recited  acts  of  the  last  session 
of  parliament  (2  &  3  Vict.  c.  47,  and  2  &  3  Vict.  c.  71),  or  either  of 
them :  Provided  always,  that,  whenever  a  new  police-court  shall  have 
been  established  within  the  metropolitan  police-district,  and  a  division 
assigned  to  such  court  as  aforesaid,  such  justices  shall  not  act  in  that 
division  in  the  execution  of  the  two  said  acts,  or  either  of  them,  else- 
where than  at  such  court ;  and  that,  at  any  police-court  at  which  the 
regular  attendance  of  a  police-magistrate  shall  have  been  ordered  by 
Her  Majesty  as  hereinbefore  (s.  2)  provided,  the  police-magistrate,  while 
present  in  such  court,  shall  act  as  the  sole  magistrate  thereof."  That 
section  gives  to  any  two  justices  in  the  city  of  London  the  powers,  &c, 
which  one  magistrate  of  the  police-courts  has  while  sitting  in  court, 
under  the  2  &  3  Vict.  cc.  47  and  71 ;  but  not  the  powers  conferred  by 
s.  13  of  that  act.  Then,  the  15th  section  of  the  3  &  4  Vict.  c.  84, 
enacts,  "  that  any  two  justices  of  the  peace  for  the  city  of  London  and 
the  liberties  thereof,  having  jurisdiction  within  the  city  of  London  and 
the  liberties  thereof,  shall,  within  the  said  city  of  London  and  the  lib- 
erties thereof,  have  all  the  powers,  privileges,  and  duties  which  any 
two  justices  of  the  peace  having  jurisdiction  within  the  metropolitan 
police-district  have  within  the  metropolitan  police-district  by  virtue  of 
this  act."  Now,  the  power  to  view  and  to  give  possession  of  deserted 
premises,  by  a  constable,  is  not  given  to  two  justices  of  the  peace,  but 
to  the  police-m&gistrsite  only.  He  is  required  to  be  always  sitting  in 
court ;  and  it  would  be  inconvenient  that  he  should  be  called  upon  to 
leave  the  court  for  the  purpose  of  exercising  this  jurisdiction :  to  relieve 
him,  therefore,  from  that  inconvenience,  the  legislature  has  enabled  him 
to  ^perform  this  part  of  his  duty  by  means  of  a  police-constable,  r^oo 
The  34th  section  of  the  11  &  12  Vict.  c.  48,  enables  the  Lord  *• 
Mayor  or  one  Alderman  to  do  what  two  justices  may  do :  but  two  justices 
could  not  do  what  has  been  done  here.    It  lies  on  the  defendant  to 
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make  oat  a  statutory  right  to  pursue  the  course  he  did :  and,  even  if 
such  right  existed,  it  is  not  sufficiently  shown  upon  the  record.  [Jer- 
vis, C.  J. — If  the  statutes  have  through  inadvertence  been  insufficiently 
referred  to  in  the  margin  of  the  plea,  we  should  allow  them  to  be  now 
inserted,  on  proper  terms.  The  point  is  an  important  one,  and  should 
be,  if  possible,  so  raised  as  to  be  reviewable  in  a  court  of  error.]  The 
plaintiff  had  leave  reserved  to  him  to  move  to  enter  a  verdict  for  40?., 
if  he  satisfied  the  court  that  a  proviso  for  re-entry  was  necessary. 
[Jervis,  C.  J. — As  at  present  advised,  I  think  a  power  of  re-entry  was 
not  necessary.]  The  preamble  to  the  11  G.  2,  c.  19,  s.  16,  recites  the 
expense  and  delay  to  which  landlords  were  put  by  recovering  in  eject- 
ment. The  object  of  the  act  was,  not  to  confer  any  new  right,  not  to 
give  a  right  of  re-entry  which  did  not  exist  before,  but  merely  to  give 
a  summary  remedy.  [Jervis,  C.  J. — The  enacting  words  are  large.] 
But  they  are  to  be  restrained  to  remedy  the  mischief  contemplated. 
The  opinion  expressed  by  Lord  Chancellor  Cowper  in  Gopeman  v.  Gal- 
lant, 1  P.  Wms.  314,  with  respect  to  the  operation  of  the  preamble, 
was  expressly  disapproved  by  Lord  Chief  Baron  Parker  and  Lord  Hard- 
wicke  in  Ryall  v.  Rowles,  1  Atk.  175,  182,  and  1  Ves.  365,  371,  who 
held  the  case  of  Copeman  v.  Gallant  to  be  well  decided  on  the  construc- 
tion of  the  act  as  restrained  by  the  preamble.(a)    [Jervis,  C.  J. — The 

*4891  ^est  way  t0  *nterPrefc  an  act  °*  parliament,  is,  to  *put  the  ordi- 
-*  nary  construction  upon  words  that  are  plain  and  intelligible, 
looking  at  the  preamble  if  necessary  to  the  elucidation  of  the  meaning 
of  the  legislature.  But  the  preamble  will  not  restrain  plain  and  unam- 
biguous words  of  enactment.]  In  Horton  v.  Eilmore,  Cases  tempore 
Hardwicke,  6,  the  court  held  themselves  bound  by  a  legislative  exposi- 
tion of  the  meaning  of  a  prior  act.  [Maule,  J. — There,  the  second 
act  expressly  declared  the  meaning  of  the  first.  But  there  is  nothing 
in  the  57  G.  3,  c.  52,  to  limit  the  power  of  the  court  in  the  construction 
of  the  11  G.  2,  c.  19,  s.  16 :  it  merely  provides,  that,  from  thenceforth, 
a  proviso  for  re-entry  shall  not  be  necessary.  Jervis,  C.  J. — The  his- 
tory of  the  transaction  seems  to  have  been  this : — In  1801,  Lord  Kenyon 
was  supposed  in  an  anonymous  case  to  have  held  that  the  11  G.  2,  c. 
19,  8. 16,  applied  only  to  cases  where  there  was  a  lease  reserving  to  the 
lessor  a  power  to  re-enter  on  non-payment  of  the  rent.  Notwithstanding 
that  decision,  I  find  the  forms  in  every  succeeding  edition  of  Burn's 
Justice  omit  all  notice  of  such  a  power.  And,  in  1817,  the  objection 
being  taken  before  Lord  Ellenborough,  in  Ex  parte  Pilton,  IB.  &  Aid. 
369,  his  lordship  observes, — "  The  16th  clause  says  nothing  about  a 
power  of  re-entry."  He  then  goes  on, — "  It  is  true,  there  must  be  in  fact 
such  a  power,  according  to  the  case  cited  as  determined  by  Lord  Kenyon* 
But  that  power  does  appear  by  the  affidavits  to  exist  in  this  case." 

(a)  See  the  Editor's  note  to  Copeman  v.  Gallant  See  also  Ex  parte  Flynn,  1  Atk.  185 ;  Maoe 
v.  Cadell,  Cowp.  232 ;  Walker  «.  Burnell,  Dougl.  317 ;  Collin*  v.  Forbes,  3  T.  R.  316;  Jarman  «. 
Woolloton,  3  T.  R.  618. 
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That  can  hardly  be  called  an  expression  of  approval  of  the  doctrine 
ascribed  to  Lord  Kenyon.  In  this  state  of  things,  the  57  6.  3,  c.  52, 
was  passed,  probably  occasioned  by  the  alarm  created  by  such  a  con- 
struction of  the  former  statute.  Maulb,  J. — In  passing  the  57  G.  3, 
c.  52,  the  legislature  were  not  in  any  degree  interfering  with  the  con- 
struction of  the  11  6.  2,  c.  19 ;  they  were  altogether  dealing  with  the 
future.     It  is  not  treating  the  '"legislature  fairly  to  say  that  the 


language  of  the  57  G.  3,  c.  52,  leads  to  an  inference  that  they 
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thought  that  a  power  of  re-entry  was  necessary  to  bring  a  case  within 
the  11  G.  2,  c.  19.]  There  had  been  two  cases,  in  one  of  which  it  was 
decided,  in  the  other  assumed,  that  a  proviso  for  re-entry  was  necessary 
under  the  11  G.  2,  c.  19 ;  and  then  an  act  is  passed  extending  the 
powers  of  the  former  act  to  cases  where  no  right  or  power  of  re-entry 
should  be  reserved  or  given  to  the  landlord  in  case  of  non-payment  of 
rent.  Lord  Ellenborough  evidently  approves  of  Lord  Kenyon 's  deci- 
sion :  at  all  events,  he  acts  upon  it.  [Chowder,  J. — And  its  correct- 
ness is  recognised  by  the  legislature.  Williams,  J. — For  the  purpose 
of  this  argument,  it  must  be  assumed  that  they  were  justified.  Jervis, 
G.  J. — The  plaintiff  objected  at  the  trial,  that  a  power  of  re-entry  was 
necessary.  I  held  not ;  but  I  reserved  the  point.  The  57  G.  8,  c.  52, 
had  not  then  been  adverted  to.  Then  a  further  objection  was  made, 
that  the  proper  statutes  were  not  inserted  in  the  margin  of  the  plea ; 
and  I  allowed  the  defendant  to  insert  what  he  asked  to  have  inserted, 
viz.  the  3  &  4  Vict.  c.  84,  s.  13,  and  11  &  12  Vict.  c.  43,  s.  34.  So 
far  as  regards  the  57  G.  3,  c.  52,  I  think  you  cannot  have  more  than 
the  costs  of  the  rule.]  The  plaintiff  went  down  to  try  a  very  different 
question  from  that  which  now  presents  itself.  [Maulb,  J. — A  party 
has  no  right  to  say  that  he  camo  down  prepared  to  rest  upon  the  precise 
words  of  the  record.  An  amendment  of  the  pleadings  is  one  of  the 
incidents  of  going  down  to  trial.  Now  parties  go  down  prepared  for 
any  amendment  which  the  law  allows ;  and  the  amendment  may  be  made 
at  any  time.  Jervis,  C.  J. — The  plea  is  defective  in  not  inserting  in 
the  margin  the  statutes  and  the  sections  upon  which  the  defendant 
must  rely  for  his  defence.     I  think  they  should  now  be  inserted.]    The 


report  of  the  commissioners  upon  which  the  Common  *Law  Pro- 
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cedure  Act,  15  &  16  Vict.  c.  76,  was  founded,  expounds  the  rea- 
son of  the  enactment  of  s.  222.  The  plaintiff  now  stands  in  a  very 
different  position  from  that  in  which  he  stood  at  the  trial.  It  would 
lead  to  great  abuse  to  allow  amendment  after  amendment  in  this  way, 
as  each  new  difficulty  may  present  itself.  [Crowdbr,  J. — Was  not 
the  real  question  that  you  went  down  to  try,  whether  or  not  the  defend- 
ant was  justified  in  turning  you  out  ?]  No  doubt  it  was.  [Jervis,  C. 
J. — Would  it  not  be  gross  injustice,  that  the  defendant  should  pay  you 
401.  and  the  costs,  when  he  has  a  perfectly  good  defence  to  the  action  ?] 
The  object  of  the  rule  of  court  requiring  the  statutes  to  be  mentioned 
vol.  xv.— 43  2  F 
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in  the  margin  of  the  plea,  was,  that  the  plaintiff  should  have  specific 
information  as  to  the  nature  of  the  defence  which  was  intended  to  be 
set  up.  To  allow  any  amendment  in  this  respect,  is  departing  from 
the  spirit  of  the  rule,  which  no  one  will  in  future  observe,  if  it  may 
thus  be  violated  with  impunity. 

Jbrvis,  C.  J. — It  is  unnecessary  for  us  upon  the  present  occasion  to 
express  any  opinion  as  to  the  construction  of  the  statute  of  11  G.  2,  c.  19, 
s.  16.  But,  in  any  view  of  the  case,  there  are  certain  sections  of  the  3 
&  4  Vict.  c.  84,  which  are  not  mentioned  in  the  margin  of  the  plea, — 
an  omission  which  deprives  the  defendant  of  the  opportunity  of  availing 
himself  of  his  full  defence.  Under  these  circumstances,  we  are  of  opi- 
nion that  he  should  be  allowed  now  to  insert  them ;  for,  we  think  it 
would  indicate  a  very  rude  state  of  society,  and  be  a  great  reproach  to 
the  administration  of  justice,  if  the  plaintiff  were  to  be  permitted  to 
have  a  verdict  with  401.  damages  merely  because  the  defendant  has 
through  ignorance  or  inadvertence  of  his  advisers  omitted  to  put  two 
or  three  sections  of  an  act  of  parliament  in  the  margin  of  his  plea.  We 
*4Q9~l  therefore  think  that  the  ^defendant  should  be  allowed  to  amend 
J  his  plea  by  inserting  therein  the  57  G.  3,  c.  52,  and  the  6th  and 
15th  and  any  other  sections  he  may  be  advised,  of  the  3  &  4  Vict.  c. 
84,  he  paying  the  costs  of  the  rule.  And  we  further  think,  that,  as  the 
point  is  one  of  great  importance, — as  to  the  jurisdiction  of  the  city  ma- 
gistrates,— the  matter  should  undergo  another  argument,  by  one  counsel 
on  each  side. 

The  case  was  accordingly  now  argued  for  the  second  time. 

Prendergart,  for  the  plaintiff. — The  power  to  view  and  to  give  the 
landlord  possession  of  deserted  premises,  by  means  of  a  warrant  directed 
to  a  police-constable,  is,  by  the  3  &  4  Vict.  c.  84,  s.  13,  given  to  on* 
police-magistrate,  upon  the  request  of  the  landlord  made  in  open  court : 
and  there  was  good  reason  for  exempting  the  police-magistrates  from  the 
duty  of  personally  viewing  the  premises,  inasmuch  as  they  are  required 
by  the  2  &  3  Vict.  c.  71,  s.  12,  to  attend  in  their  respective  courts  from 
10  o'clock  in  the  morning  until  5  o'clock  in  the  afternoon.  But  it  is 
said  that  the  like  power  is  given  to  the  justices  of  the  city  of  London 
sitting  at  the  Mansion-House  and  Guildhall,  by  the  6th  and  15th  sec- 
tions of  the  3  &  4  Vict.  c.  84.  That,  however,  is  not  so.  The  6th 
section,  so  far  as  is  material  to  this  question,  enacts  that  "  any  two 
justices  of  the  peace  for  the  city  of  London  and  the  liberties  thereof, 
shall,  within  the  said  city  of  London  and  the  liberties  thereof,  have  all 
the  powers,  privileges,  and  duties  which  any  one  magistrate  of  the  said 
police  courts  has  while  sitting  in  one  of  the  said  courts,  by  the  2  &  3 
Vict.  c.  47  and  2  &  3  Vict.  c.  71,  or  either  of  them."  The  former  of 
these  is  an  act  for  « improving  the  police  in  and  near  the  metropolis," 
*4QTI  an(*  *^e  ^atter  an  act  ^or  "regulating  the  police  courts  in  *the 
-J  metropolis."   Both  contain  provisions  for  duties  to  be  performed 
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m  their  respective  districts  by  police-magistrates  as  well  as  by  justices 
of  the  peace  who  are  not  police-magistrates ;  and  the  75th  section  of 
the  former  act  provides,  that,  "  in  the  construction  of  that  act,  the  word 
<  magistrate'  shall  be  taken  to  mean  and  include  every  justice  of  the  peace 
appointed  to  be  a  magistrate  of  the  police-courts  of  the  metropolis,  and 
also  every  justice  of  the  peace  acting  in  and  for  any  part  of  the  metro- 
politan police-district  for  which  no  police-court  shall  be  established." 
And  s.  76  enacts  "  that  every  such  magistrate  shall  be  empowered  sum- 
marily to  convict  any  person  charged  with  any  offence  against  that  act, 
on  the  oath  of  one  or  more  witnesses,  or  by  his  own  confession,  and  to 
award  the  penalty  or  punishment  therein  provided  for  such  offence ;  and 
the  matter  of  such  complaint  shall  be  heard  and  determined  by  one  of 
the  justices  appointed  to  be  a  magistrate  of  the  police-courts  of  the  me- 
tropolis at  one  of  the  said  police-courts ;  or,  if  the  offence  shall  have 
been  committed  or  the  offender  apprehended  in  any  part  of  the  metro- 
politan police-district  for  which  no  police-court  shall  be  established  as 
aforesaid,  the  matter  of  such  complaint  may  be  also  heard  and  deter- 
mined by  any  two  or  more  justices  acting  in  and  for  the  county  in  which 
the  offence  was  committed  or  the  offender  apprehended."  The  1st  sec- 
tion of  the  3  &  4  Vict.  c.  84,  reciting,  that,  by  the  2  &  3  Vict.  c.  47,  it 
was  amongst  other  things  enacted,  "  that,  in  the  construction  of  that 
act,  the  word  <  magistrate'  shall  be  taken  to  include  every  justice  of  the 
peace  acting  in  and  for  any  part  of  the  metropolitan  police-district  for 
which  no  police-court  shall  be  established,  and  that,  if  any  offence  against 
that  act  shall  have  been  committed,  or  the  offender  apprehended,  in  any 
part  of  the  metropolitan  police-district  for  which  no  police-court  shall 
be  established  as  aforesaid,  the  matter  of  such  ^complaint  may  r^g « 
be  also  heard  and  determined  by  any  two  or  more  justices  acting  L 
in  and  for  the  county  in  which  the  offence  was  committed  or  the  offender 
apprehended," — repeals  those  two  sections :  and  then  comes  the  6th 
section,  which  gives  to  two  justices  of  the  peace  having  jurisdiction 
within  the  metropolitan  police-district,  while  sitting  publicly  together  in 
the  court  used  for  holding  special  or  petty  sessions  (except  in  the  divi- 
sions to  be  assigned  to  the  police-courts),  and  to  two  justices  of  the 
peace  for  the  city  of  London,  all  the  powers,  &c,  which  one  police-ma- 
gistrate has  not,  generally,  but  by  the  two  recited  acts  of  2  &  3  Vict, 
cc.  47,  71.  The  statute  in  this  respect  is  plain  and  free  from  ambi- 
guity. Then  the  15th  section  of  the  3  &  4  Vict.  c.  84,  enacts  simply 
that  "  any  two  justices  of  the  peace  for  the  city  of  London  and  the 
liberties  thereof,  having  jurisdiction  within  the  city  of  London  and  the 
liberties  thereof,  shall,  within  the  said  city  of  London  and  the  liberties 
thereof,  have  all  the  powers,  privileges,  and  duties  which  any  two  jus- 
tices of  the  peace  having  jurisdiction  within  the  metropolitan  police-dis- 
trict have  within  the  metropolitan  police-district  by  virtue  of  this  act." 
But  the  power  given  to  a  police-magistrate  by  the  13th  section  of  that 


494  EDWARDS  v.  HODGES.    H.  T.  1855. 

act,  is  not  a  power  given  to  "  any  two  justices"  by  virtue  of  that  act : 
and  there  are  many  things  which  a  police-magistrate  sitting  alone  may 
do  under  that  act,  which  two  justices  of  the  peace  could  not  do.  No 
argument  can  arise  upon  the  11  &  12  Vict.  c.  43,  s.  84;  for,  it  may  be 
conceded,  that,  under  that  provision,  the  Lord  Mayor  or  any  one  alder- 
man sitting  at  the  Mansion-House  or  Guildhall,  may  do  all  that  could 
formerly  have  been  done  by  any  two  ordinary  justices  of  the  peace  for 
the  city.  The  3  &  4  Vict.  c.  84,  throughout,  carefully  distinguishes 
between  "police-magistrates0  and  "justices  of  the  peace." 
♦4951      *%***>  Serjt.,  contra.— The  11  &  12  Vict.  c.  43,  s.  34,  it  is 

-1  conceded,  enables  the  Lord  Mayor  of  London,  or  any  Alderman, 
sitting  at  the  Mansion-House  or  Guildhall  justice-rooms,  to  do  alone 
any  act  which  by  any  law  now  in  force,  or  by  any  law  not  containing 
any  express  enactment  to  the  contrary  hereafter  to  be  made,  is  or  shall 
be  directed  to  be  done  by  more  than  one  justice.  The  question  is,  has 
any  one  or  more  justice  or  justices  of  the  peace  power  to  view  and  give 
possession  of  deserted  premises  by  warrant  directed  to  a  police-consta- 
ble ?  All  these  statutes  for  the  regulation  of  the  police  and  the  police- 
courts  must  be  read  together  as  forming  one  code.  "  Where  there  are 
different  statutes  in  pari  materia,  though  made  at  different  times,  or 
even  expired,  and  not  referring  to  each  other,  they  shall  be  taken  and 
construed  together  as  one  system,  and  as  explanatory  of  each  other :" 
Per  Lord  Mansfield,  in  Bex  v.  Loxdale,  1  Burr.  445,  448.  The  first 
question  here  is,  what  is  meant  by  "justices  of  the  peace,"  in  the  3  & 
4  Vict.  c.  84.  Construed  literally,  it  clearly  includes  "  police-magis- 
trates." The  1st  section  of  the  Metropolitan  Police  Act,  10  G.  4,  c. 
44,  empowers  the  Crown  to  establish  a  new  police-office  in  the  city  of 
Westminster,  and  to  appoint  "  two  fit  persons  as  justices  of  the  peace 
of  the  counties  of  Middlesex,  Surrey,  Hertford,  Essex,  and  Kent,  and 
of  all  liberties  therein,  to  execute  the  duties  of  a  justice  of  the  peace 
at  the  said  office,  and  in  all  parts  of  those  several  counties,  and  the 
liberties  therein."  So,  the  2  &  3  Vict.  c.  71,  s.  1,  reciting  that  it  is 
expedient  to  amend  the  several  acts  now  in  force  for  the  more  effectual 
administration  of  justice  in  the  office  of  a  "justice  of  the  peace"  in  the 
several  police-offices  established  in  the  Metropolis,  enacts  "that  the 
several  police-courts  now  established  (naming  them)  shall  be  continued, 
and  that  the  several  persons  appointed  to  execute  the  duties  of  2k  justice 
*49fil  °f^  Peace  *at  *he  8&id  courts,  shall  continue  to  execute  the  same 

J  there,  and  shall  be  justices  of  the  counties  of  Middlesex,  Surrey, 
Kent,  Essex,  and  Hertfordshire,  the  city  and  liberty  of  Westminster, 
and  the  liberty  of  the  Tower  of  London,  and  magistrates  of  the  said 
courts,  during  Her  Majesty's  pleasure."  When  the  act  gives  power  to 
justices  of  the  peace  to  do  certain  acts,  it  gives  them  all  the  powers 
that  any  justices  have.  [Cresswell,  J. — It  may  well  be  that  police- 
magistrates  have  all  the  powers  of  justices  of  the  peace :  but  it  does 
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not  follow  that  justices  of  the  peace  have  all  the  powers  of  police-ma- 
gistrates.] The  true  meaning  of  the  6th  section  of  the  3  &  4  Vict.  c. 
84,  is,  that  any  two  justices  of  the  peace  having  jurisdiction  within  the 
metropolitan  police-district,  and  any  two  justices  of  the  peace  for  the 
city  of  London,  shall,  within  their  respective  jurisdictions,  have  all  the 
powers,  privileges,  and  duties  which  any  one  police-magistrate  has,  while 
sitting  by, — that  is,  under  the  authority  of, — the  two  recited  acts  of  2 
4  3  Vict.  c.  47,  and  2  &  3  Vict.  c.  71.  Taking  the  '6th  and  15th  sec- 
tions of  the  3  &  4  Vict.  c.  84,  together,  it  is  impossible  to  give  any 
effect  to  their  language,  unless  it  is  held  that  the  legislature  intended 
to  give  to  two  justices  in  each  of  the  two  jurisdictions,  all  the  powers 
conferred  by  that  act  as  well  as  by  the  two  acts  therein  recited. 

Harcourt,  in  reply,  submitted  that,  taking  the  whole  of  the  statutes 
together,  the  power  to  view  and  deliver  possession  of  deserted  premises 
by  warrant  directed  to  a  police-constable,  was  clearly  created  only  in 
ease  of  the  police-magistrate,  and  was  not  intended  to  be  conferred 
upon  any  other  description  of  justice  of  the  peace.  The  34th  section 
of  the  11  &  12  Vict.  c.  43,  cannot  have  the  effect  contended  for  on  the 
other  side ;  for  that  would  be  directly  in  the  teeth  of  the  33d  section, 
which  provides  that  "  nothing  in  the  act  contained  '"shall  alter  r*jQ7 
or  affect  in  any  manner  whatsoever  any  of  the  powers,  provi-  *■ 
sions,  or  enactments  contained  in  the  10  G.  4,  c.  44,  2  &  3  Vict.  c.  47, 
2  &  3  Vict.  c.  71,  and  3  &  4  Vict.  c.  84."  [Cresswell,  J. — To  give 
the  34th  section  the  effect  contended  for  on  the  part  of  the  defendant, 
would  not  necessarily  be  to  alter  or  affect  any  of  the  powers,  provisions, 
or  enactments  contained  in  the  3  &  4  Vict.  c.  84 :  it  would  be  merely 
to  superadd  to  it  that  what  might  under  that  act  be  done  by  two  jus- 
tices, may  now  be  done  by  one  alone  sitting  at  the  places  named.] 

Jervis,  0.  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute ; 
though  I  much  regret,  that,  after  a  careful  consideration  of  the  several 
acts  of  parliament  to  which  our  attention  has  been  drawn,  I  feel  com- 
pelled to  arrive  at  that  conclusion.  Under  the  11  G.  2,  c.  19,  s.  16, 
and  57  G.  8,  c.  52,  where  premises  were  deserted,  and  there  was  no 
sufficient  distress  thereon  to  satisfy  the  arrears  of  rent,  two  magistrates 
upon  personal  view  of  the  premises,  and  upon  evidence  of  the  arrears 
of  rent,  were  empowered  to  put  the  landlord  in  possession.  So  stood 
the  law  down  to  the  3  &  4  Vict.  c.  84,  the  13th  section  of  which  enables 
a  Police-magistrate  to  do  this  by  means  of  a  warrant  directed  to  a  police- 
constable,  instead  of  going  in  person.  Many  reasons  might  be  suggested 
for  not  requiring  a  police-magistrate  to  go  himself  to  view  the  premises : 
he  is  required  by  the  2  &  3  Vict.  c.  71,  s.  12,  to  be  in  attendance  all 
day  at  his  court.  The  question  is,  whether  there  is  any  provision  which 
gives  the  like  power  to  an  alderman, — a  justice  of  the  peace  for  the  city 
of  London, — sitting  at  the  justice-room  at  Gildhall.  The  clauses  relied 
on  by  the  defendant  are  the  6th  and  15th  of  the  3  &  4  Vict.  c.  84,  and 
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the  34th  of  the  11  &  12  Vict.  c.  43.  Now,  I  do  not  agree  with  Mr. 
♦AQfti  Sarcourt  in  the  inference  *which  he  draws  from  the  conclusion 

-■  of  the  33d  section  of  the  last-mentioned  act, — <<  that  nothing  in 
this  act  contained  shall  alter  or  affect  in  any  manner  whatsoever  any 
of  the  powers,  provisions,  or  enactments  contained  in  the  10  G.  4,  c. 
44,  2  &  3  Vict.  c.  47,  2  &  3  Vict.  c.  71,  and  3  &  4  Vict.  c.  84." 
Enabling  one  justice  to  exercise  the  powers  which,  under  the  3  &  4 
Vict.  c.  84,  required  the  concurrence  of  two,  would  not  be  altering  or 
affecting  any  of  the  powers  or  provisions  of  that  act.  But  I  think 
power  is  not  given  by  the  3  &  4  Vict.  c.  84  to  any  two  justices  of  the 
peace  to  do  what  one  police-magistrate  is  empowered  to  do  by  the  13th 
section,  viz.,  view  and  give  possession  of  deserted  premises  by  means 
of  a  warrant  directed  to  a  police-constable.  The  15th  section  may  be 
disposed  of  in  a  word :  two  justices  of  the  peace  for  the  city  of  London, 
— or  two  aldermen, — are  thereby  empowered,  within  the  city  of  London 
and  the  liberties  thereof,  to  do  all  that  any  two  justices  of  the  peace 
having  jurisdiction  within  the  metropolitan  police-district  may  do  within 
the  metropolitan  police-district  by  virtue  of  that  atst :  but  the  power 
now  in  question  is  not  one  which  is  conferred  by  any  clause  in  the  act 
upon  any  two  justices  of  the  peace  having  jurisdiction  within  the  metro- 
politan police-district.  The  act  throughout  draws  a  marked  distinction 
between  police-magistrates  and  justices  of  the  peace.  It  does  not  fol- 
low that  because  a  police-magistrate  is  a  justice  of  the  peace,  one  who 
fills  the  latter  character  must  necessarily  be  clothed  with  all  the  powers 
of  the  former.  That  reduces  the  question  to  what  is  the  meaning  of 
the  6th  section  of  the  3  &  4  Vict.  c.  84.  That  section  enacts  that 
"any  two  justices  of  the  peace  having  jurisdiction  within  the  metro- 
politan police-district  shall  have,  while  sitting  together  publicly*  in  the 
court  or  room  used  for  holding  specialor  petty  sessions  of  the  peace  in 
♦4QQ1  any  Part  °^  fcDe  8a^  district  within  the  limits  of  their  *commis- 

J  sion,  except  in  the  divisions  to  be  assigned  to  the  police-courts 
already  established,  and  any  two  justices  of  the  peace  for  the  city  of 
London  and  the  liberties  thereof,  shall  within  the  said  city  of  London 
and  the  liberties  thereof  have  all  the  powers,  privileges,  and  duties 
which  any  one  magistrate  of  the  said  police-courts  has  while  sitting  in 
one  of  the  said  courts  by  the  two  recited  acts  of  the  last  session  of 
parliament  (2  &  3  Vict.  c.  47,  and  2  &  3  Vict.  c.  71),  or  either  of  them : 
Provided  always,  that,  whenever  a  new  police-court  Bhall  have  been 
established  within  the  metropolitan  police-district,  and  a  division  assigned 
to  such  court  as  aforesaid,  such  justices  shall  not  act  in  that  division  in 
the  execution  of  the  two  said  acts,  or  either  of  them,  elsewhere  than  at 
such  court ;  and  that,  at  any  police-court  at  which  the  regular  attend- 
ance of  a  police-magistrate  shall  have  been  ordered  by  Her  Majesty,  as 
hereinbefore  (s.  2)  provided,  the  police-magistrate  while  present  in  such 
court  shall  act  as  the  sole  magistrate  thereof."     My  Brother  Byles 
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suggests  that  the  true  meaning  of  that  section  is,  that  any  two  justices 
of  the  peace  having  jurisdiction  within  the  metropolitan  police-district, 
and  any  two  justices  of  the  peace  for  the  city  of  London,  shall,  within 
their  respective  jurisdictions,  have  all  the  powers,  privileges,  and  duties 
which  any  one  police-magistrate  has,  while  sitting  by  the  two  recited 
acts  of  2  &  3  Vict.  cc.  47,  71.  It  is,  however,  contrary  to  the  fair  and 
ordinary  meaning  of  the  words  to  say  that  a  magistrate  sits  "  by"  an 
act  of  parliament.  The  meaning  clearly  is,  that  the  two  justices  shall 
have  all  powers  which  the  police-magistrate  has  while  sitting  in  court 
and  acting  in  the  execution  of  the  two  recited  acts.  This  is  manifest 
from  the  language  of  the  proviso.  It  seems  to  me,  therefore,  that  there 
is  nothing  to  confer  upon  one  alderman  sitting  at  the  justice-room  at 
Guildhall  the  power  which  is  conferred  by  the  13th  *section  of  p^™ 
the  3  &  4  Vict.  c.  84  upon  a  police-magistrate  while  sitting  in  a  *■ 
police-court,  and  that  consequently  the  rule  must  be  made  absolute. 

Maulb,  J. — I  entirely  concur  in  the  opinion  expressed  by  my  Lord 
Chief  Justice,  and  do  not  think  it  necessary  to  add  anything. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  After  a  careful 
consideration  of  all  the  various  clauses  to  which  our  attention  has  been 
called,  the  question  at  last  turns  upon  the  construction  of  the  6  th  section 
of  the  3  &  4  Vict.  c.  84.  I  think  the  view  taken  of  it  by  the  Lord 
Chief  Justice  is  clearly  correct. 

Williams,  J. — I  also  entirely  concur  in  the  opinion  expressed  by  the 
Lord  Chief  Justice :  and  I  think  that,  even  if  the  6th  section  of  the  3 
&  4  Vict.  c.  84  were  capable  of  the  construction  contended  for  by  my 
Brother  Byles,  it  would  not'  help  him ;  for,  that  section  speaks  only  of 
the  powers  and  privileges  which  the  police-magistrate  has,  and  the  power 
now  in  question  is  one  which  then  remained  to  be  conferred  upon  the 
police-magistrate.  Rule  absolute. 


♦BORTHWICK    and   Another,   Appellants;    WALTON  and  ^5Q1 
Others,  Respondents.     Jan.  22.  L 

A.,  carrying  on  business  in  Manchester,  by  his  traveller  sold  goods  to  B.  at  Oxford,  which  goods 
were  to  bo  forwarded  in  the  usual  way,  vis.  by  the  London  and  North-Western  Railway.  The 
goods  were  accordingly  packed  and  sent  by  A.  to  the  railway  station  at  Manchester,  addressed 
to  B.  at  Oxford : — Held,  that,  as  the  order  for  the  goods  was  received  at  Oxford,  the  "  whole 
cause  of  action"  did  not  arise  in  Manohoster,  so  as  to  give  the  county  court  there  jurisdiction  to 
try  it,  under  the  9  A  10  Vict  o.  95,  s.  60. 

This  was  an  appeal  against  the  decision  of  the  judge  of  the  county 
court  of  Lancashire  holden  at  Manchester. 

The  summons  was  a  summons  out  of  the  district  granted  by  the 
judge  of  the  above-mentioned  county  court  on  the  20th  of  October, 
1854,  stating  that  it  was  issued  by  leave  of  the  court. 
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The  action  was  brought  to  recover  the  Bum  of  372.  8#.  4(2. :  and  the 
particulars  annexed  to  the  summons  showed  that  the  cause  of  action 
alleged  was,  for  goods  sold  and  delivered  by  the  plaintiffs  (the  respond- 
ents) to  the  defendants  (the  appellants)  to  that  amount. 

The  cause  came  on  to  be  tried  before  the  judge  of  the  county  court 
in  Manchester,  on  the  return  of  the  said  summons  on  the  15th  of  No- 
vember, 1854:  and,  upon  such  trial,  the  plaintiffs  appeared  by  their 
attorney,  and  Elliott,  one  of  the  defendants,  appeared  by  counsel. 

The  plaintiffs  had  for  a  long  time  carried  on  the  business  of  general 
Manchester  warehousemen,  and  have  no  other  place  of  business  than  at 
Manchester ;  and  the  defendants  have  both  resided  at  Oxford,  carrying 
on  business  there. 

It  was  proved  on  the  trial,  that,  in  the  month  of  March  last,  a  Mr. 
John  Walton,  one  of  the  plaintiffs,  was  at  Oxford,  on  his  usual  rounds 
soliciting  orders,  and  then  and  there  a  verbal  order  for  the  goods  the 
price  and  value  of  which  this  action  was  brought  to  recover,  was  given 
by  Thomas  Borthwick  to,  and  received  by,  the  said  John  Walton  for 
the  plaintiffs,  with  a  direction  that  the  same  should  be  sent  in  the  usual 
**>021  wa^'  w*"°k  had  *always  been  by  the  London  and  North- Western 
J  Railway ;  and  that,  in  pursuance  of  such  order,  which  was  com- 
municated by  the  said  John  Walton  to  the  plaintiffs'  house  at  Man- 
chester, the  goods  so  ordered  were  sent  by  the  plaintiffs  by  railway 
from  Manchester,  from  a  station  within  the  jurisdiction  of  the  said 
court,  to  Oxford,  within  the  jurisdiction  of  the  said  county  court  of  Ox- 
ford holden  at  Oxford,  addressed  to  Borthwick  &  Co. :  and  it  was  con- 
tended on  the  part  of  the  defendant  Elliott,  that,  as  the  order  for  the 
goods  in  question  was  given  to  and  received  by  the  plaintiffs  at  Oxford, 
within  the  jurisdiction  of  the  said  county  court  of  Oxford  holden  at  Ox- 
ford, and  not  at  any  place  within  the  jurisdiction  of  the  county  court 
in  which  the  plaint  was  issued  and  trial  had,  and  as  it  was  in  conse- 
quence of  such  order  that  the  goods  in  question  were  sent  by  the  plain- 
tiffs, the  whole  cause  of  action  did  not  arise  within  the  jurisdiction  of 
the  last-mentioned  court ;  and  it  was  objected  that  the  whole  cause  of 
action  should  have  arisen  within  the  jurisdiction  of  the  said  court,  to 
give  the  said  court  jurisdiction  either  to  give  leave  for  the  issuing  of 
the  Baid  summons  or  proceeding  in  the  said  cause. 

On  the  part  of  the  plaintiffs,  it  was  in  answer  contended  that  the  said 
order  for  the  said  goods,  being  a  verbal  order,  did  not  constitute  the 
cause  of  action ;  but,  as  the  goods  were  delivered,  in  pursuance  of  the 
said  order,  from  the  plaintiffs'  warehouse  to  the  railway  company  within 
the  district  of  the  said  court,  the  cause  of  action  arose  within  the  juris- 
diction of  the  said  court. 

The  learned  judge  held,  in  point  of  law,  that  the  delivery  of  the 
goods  in  question  to  the  railway  company,  addressed  as  aforesaid,  was 
a  delivery  to  the  defendants  ;  and,  as  the  said  delivery  took  place  with- 


15  COMMON  BENCH.    (6  J.  SCOTT.)  502 

in  the  district  of  the  said  court,  he  had  full  jurisdiction  to  hear  rt«. 
the  *said  cause,  and  determine  the  same,  notwithstanding  the  ^ 
said  order  was  given  to,  and  received  by,  the  plaintiffs  within  the  juris- 
diction of  the  said  county  court  holden  at  Oxford :  and  he  accordingly 
proceeded  to  determine  the  said  cause,  and  gave  judgment  for  the 
plaintiffs  for  the  full  amount  claimed,  with  costs;  and  an  order  was 
thereupon  made  under  the  seal  of  the  said  court  accordingly. 

The  question  for  the  opinion  of  this  court  was, — Whether,  under  the 
circumstances  above  stated,  the  cause  of  action  did  arise  within  the 
jurisdiction  of  the  said  county  court  of  Lancashire  holden  at  Man- 
chester ;  and,  if  it  did,  then,  the  judgment  for  the  plaintiffs  was  to 
stand :  but,  if  it  did  not,  then  the  said  judgment  for  the  plaintiffs  was 
to  be  set  aside,  and  a  nonsuit  or  a  verdict  or  judgment  for  the  defendants, 
or  either  of  them,  as  the  court  should  direct,  should  be  entered  in  lieu 
thereof. 

Ghriffits,  for  the  appellants.(a)— The  60th  section  of  the  9  &  10  Vict, 
c.  95,  upon  which  this  question  arises,  enacts  that  the  summons  "  may 
issue  in  any  district  in  which  the  defendant  or  one  of  the  defendants 
shall  dwell  or  carry  on  his  business  at  the  time  of  the  action  p^A* 
♦brought,  or,  by  leave  of  the  court  for  the  district  in  which  the  *- 
defendant  or  one  of  the  defendants  shall  have  dwelt  or  carried  on  his 
business  at  some  time  within  six  calendar  months  next  before  the  time 
of  the  action  brought,  or  in  which  the  cause  of  action  arose,  such  sum- 
mons may  issue  in  either  of  such  last-mentioned  courts."  It  has 
repeatedly  been  held  that  <<  the  cause  of  action"  here,  means  "  the  whole 
cause  of  action."  In  the  present  case,  the  order,  which  was  a  material 
part  of  the  cause  of  action,  was  given  at  Oxford.  [Cresswell,  J. — 
The  cause  of  action  was,  the  delivery  of  the  goods  at  the  railway  station 
at  Manchester :  part  of  the  evidence,  no  doubt,  would  be  the  order.] 
The  plaintiffs  would  be  bound  to  allege  and  not  to  prove  a  request.  In 
Buckley  v.  Hann,  5  Exch.  43, f  a  bill  of  exchange  was  drawn  and 
accepted,  and  the  endorser  put  his  name  to  it,  within  the  city  of  London, 
but  it  was  delivered  to  the  endorsee  in  the  county  of  Middlesex :  and  it 
was  held,  that  the  cause  of  action  did  not  arise  within  the  city  of 
London ;  Parke,  B.,  saying, — "  The  statute  requires  the  cause  of  action, 
that  is,  the  whole  cause  of  action,  to  arise  in  the  city.  In  this  case  it 
did  not :  until  the  bill  was  delivered  to  the  plaintiff,  no  cause  of  action 
arose  from  the  endorsement  to  him."  So,  in  Wilde  v.  Sheridan,  21 
Law  Journ.,  N.  S.,  Q.  B.  260,  the  plaintiff,  who  resided  at  Norwich, 

(a)  The  point*  marked  for  argument  on  the  part  of  the  appellants,  were, — "That  the  order, 
direction,  and  delivery  as  in  the  case  mentioned,  were  the  cause  of  action,  and  the  delivery  as 
in  the  case  mentioned  having  been  in  pursuance  of  the  said  order,  and  in  accordance  with  the 
said  direction,  the  order  and  direction  form,  or  one  of  them  forms,  part  of  the  cause  of  aotion  ; 
and  that  the  determination  of  the  county  court  that  it  bad  full  jurisdiction  to  hear  the  cause 
and  determine  the  same,  because  the  delivery  in  the  said  ease  mentioned  was  a  delivery  to  the 
defendants  within  the  district  of  the  said  oonnty  court,  and  notwithstanding  the  said  order  was 
given  and  received  without  such  district,  was  wrong  in  point  of  law." 
VOL.  XV. — 44 
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drew  there  a  bill  of  exchange  on  the  defendant,  who  resided  in  London : 
and  the  latter  accepted  the  bill  in  London,  and  sent  it  to  the  plaintiff 
at  Norwich :  and  it  was  held  by  Coleridge,  J.,  in  a  well-considered  and 
well-expressed  judgment,  that  the  whole  cause  of  action  did  not  arise  in 
Norwich,  and  therefore  that  the  judge  of  the  county  court  at  Norwich  had 
no  jurisdiction  to  try  it.  Again,  in  Betteley  v.  Buck,  13  Jurist,  368,  in  an 
action  by  the  endorsee  against  the  drawer  of  a  bill  of  exchange  for  a  sum 
less  than  202.,  the  defendant  traversed  the  notice  of  dishonour,  and  it 
appeared  at  the  "trial  that  the  bill  had  been  drawn  and  endorsed 
within  the  jurisdiction  of  the  county  court  where  the  defendant 
resided,  but  that  the  notice  of  dishonour  was  given  elsewhere ;  and  it 
was  held  that  the  plaintiff  was  deprived  of  his  costs  by  the  8  &  9  Vict, 
c.  95,  s.  129.  And  in  Huth  v.  Long,  19  Law  Journ.,  N.  S.,  Q.  B.  325, 
on  a  motion  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs  in  an 
action  by  a  second  endorsee  of  a  bill  of  exchange  against  the  drawer,  it 
was  held,  that,  in  order  to  show  that  the  cause  of  action  arose  in  tome 
material  point  within  the  jurisdiction  of  a  county  court,  it  is  sufficient 
to  prove  that  notice  of  dishonour  was  given  to  the  defendant  within  the 
jurisdiction.  "It  was  a  material  part  of  the  cause  of  action,"  said 
Coleridge,  J.,  "  that  the  defendant  should  have  notice  of  the  non-pay- 
ment of  the  bill  by  the  acceptor,  and  that  notice  the  plaintiff  gave  to 
the  defendant  at  the  place  where  the  defendant  resided."  [Maulb,  J. 
— You  contend  that  the  plaintiff  cannot  sue  in  the  place  where  he  per- 
formed the  contract,  if  part  of  the  contract  is  entered  into  in  another 
place.]  .  In  a  case  of  In  re  Walsh,  1  Ellis  &  B.  383  (E.  C.  L.  R.  vol. 
72),  a  plaint  was  levied  in  the  county  court  of  Liverpool,  by  leave  of 
the  judge  (under  s.  60)  against  a  defendant  not  resident  within  the 
jurisdiction.  The  particulars  were,  for  not  delivering  a  cargo  of  corn 
bought  by  the  plaintiff  of  the  defendant  by  a  contract  in  writing.  On 
a  rule  for  a  prohibition,  it  appeared  by  the  affidavits  that  the  plaintiff 
at  Liverpool,  within  the  jurisdiction,  made  a  contract  with  a  broker  who 
professed  to  act  for  the  defendant,  in  these  terms, — "  Sold  the  cargo  of 
corn  per  Thane  of  Fife,  now  at  Queenstown,  at  27*.  per  quarter,  includ- 
ing cost,  freight,  and  insurance  to  a  safe  port  in  the  united  kingdom. 
Payment,  cash  in  exchange  for  shipping  documents  and  policy  of 
insurance."  Queenstown  was  out  of  the  jurisdiction,  and  so  was  the 
*^Ofil  *hip.  ^e  P^a^nt^  requested  that  the  ship  should  be  "sent  to 
-"  Dublin,  a  port  also  out  of  the  jurisdiction.  The  defendant  sold 
the  cargo  to  another  person,  delivered  him  the  shipping  documents,  and 
caused  the  cargo  to  be  delivered  to  him :  and  it  was  held  that  the  non- 
delivery of  the  cargo  was  a  breach  of  the  contract  and  a  cause  of  action, 
but  out  of  the  jurisdiction  of  the  county  court  of  Liverpool,  and  con- 
sequently, that  the  prohibition  must  go.  So,  in  Barnes  v.  Marshall,  21 
Law  Journ.  N.  S.,  Q.  B.  388,  a  carrier  and  wharfinger  residing  at 
Swindon,  in  Wiltshire,  agreed  in  writing  with  Marshall,  who  resided  in 
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Surrey,  to  barge  timber  from  Swindon  Wharf  to  London,  at  any  wharf 
there,  at  16*.  per  ton,  to  include  all  charges  except  wharfage.  It  was 
necessary  to  haul  the  timber  from  the  place  where  it  lay  to  be  loaded 
on  board  the  barges,  and,  at  times,  when  the  horses  of  Marshall  were 
not  on  the  spot,  the  carrier  supplied  horses,  and  hauled  the  timber.  A 
plaint  was  afterwards  levied  in  the  county  court  for  the  district  of 
Swindon,  against  Marshall,  for  502.,  the  balance  of  account  claimed  by 
the  carrier,  including  two  items,  amounting  to  12.  16*.,  for  haul- 
ing :  and  it  was  held,  that  the  hauling  of  the  timber  and  the  carriage 
of  it  to  London  constituted  but  one  cause  of  action ;  and  that,  as  such 
cause  of  action  did  not  arise  until  the  delivery  of  the  timber  in  London, 
the  judge  of  the  Swindon  county  court  had  no  jurisdiction  to  try  the 
plaint  under  the  9  &  10  Vict.  c.  95,  s.  60.  [Jervis,  C.  J. — That  case 
is  in  substance  the  same  as  In  re  Walsh.]  In  Re  Fuller,  2  Ellis  & 
B.  573  (E.  C.  L.  R.  vol.  75),  A.  by  will  bequeathed  to  his  servant  F., 
"should  my  executors  think  proper,"  202.,  "conditional  on  his  con- 
tinuing to  conduct  himself  faithfully  in  all  respects,"  and  appointed 
executors :  the  will  was  made  in  the  district  of  the  county  court  of  K., 
and  the  testator  died  there :  the  executors  renounced  probate ;  and  M. 
took  out  letters  of  administration  with  the  will  annexed  in  the  Prero- 
gative Court  of  the  Archbishop  of  Canterbury :  M.  resided  in  London ; 
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F.  by  leave  of  the  judge  of  the  county  court  *of  K.  sued  M.  in 
that  court  for  the  202. :  on  a  rule  to  set  aside  a  judge's  order  for 
a  prohibition, — it  was  held  that  the  grant  of  letters  of  administration 
was  part  of  the  cause  of  action,  and  that  the  judge  of  the  county  court 
of  K.  had  not,  under  the  9  &  10  Vict.  c.  95,  s.  60,  jurisdiction  in  respect 
of  it  over  M.,  who  was  not  within  his  district ;  and  on  that  ground  the 
rule  to  set  aside  the  judge's  order  was  discharged.  Lord  Campbell 
there  says, — "  It  is  not  made  out  that  the  cause  of  action  arose  within 
the  district."  And  Coleridge,  J.,  says, — "I  think  it  quite  clear  that 
the  grant  of  the  letters  of  administration,  and  the  acceptance  of  them 
by  the  defendant,  are  in  this  case  essential  parts  of  the  cause  of  action." 
[ Jervis,  C.  J. — This  point  seems  scarcely  to  have  been  considered  there.] 
That  the  order  is  an  essential  part  of  the  cause  of  action,  is  clear  from 
Smith  v.  Rolt,  9  C.  &  P.  696  (E.  C.  L.  R.  vol.  38).  Here,  the  order 
given  at  Oxford  was  an  essential  part  of  the  cause  of  action :  but  for 
that,  there  would  have  been  no  cause  of  action  at  all :  it  was  the  very 
foundation  of  the  cause  of  action.  [Maule,  J. — A  thing  may.be  the 
foundation  of  a  cause  of  action  without  being  part  of  it.]  The  128th 
section,  which  gives  concurrent  jurisdiction,  shows  that  the  legislature 
intended  the  whole  cause  of  action,  when  dealing  with  summonses  to  be 
issued  against  persons  residing  out  of  the  jurisdiction :  see  Ghislin  v. 
Deen,  13  Jurist,  82.  The  object  of  the  legislature  evidently  was,  to 
save  expense  to  parties :  it  was  never  intended  that  the  60th  section 
should  apply  to  the  case  of  a  contract  for  the  sale  of  goods  entered 
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into  in  one  part  of  the  kingdom,  and  perfected  by  delivery  at  another 

and  distant  part. 

+^Aon      Aspland,  for  the  respondents.(a) — The  60th  section  *must  be 

-*  be  read  in  connexion  with  the  128th  and  129th :  and,  so  read- 
ing it,  it  manifestly  means,  not  the  whole  cause  of  action  in  the  sense 
contended  for  on  the  other  side,  bat  such  cause  of  action  as  entitles 
the  plaintiff  to  recover.  [Maule,  J. — Was  not  the  giving  of  the  order 
for  the  goods  a  part  of  the  cause  of  action  ?]  Not  for  the  purpose  of 
s.  60:  it  is  part  of  the  foundation,  but  not  of  the  cause  of  action. 
[Maule,  J. — The  judge  of  the  county  court  seems  to  have  thought  that 
the  order,  being  a  mere  verbal  order,  had  nothing  to  do  with  the  case. 
Now,  it  seems  to  the  court,  and  probably  to  you  also,  that,  whether  the 
order  was  written  or  verbal  makes  no  difference.  But  you  say,  that, 
supposo  there  had  been  a  contract  in  writing  at  Oxford,  and  the  plain- 
tiffs performed  their  part  of  it,  viz.,  by  the  delivery  of  the  goods,  at 
Manchester,  the  whole  cause  of  action  would  arise  in  the  latter  place.] 
It  is  not  intended  to  carry  the  argument  quite  so  far  as  that.  But 
there  are  two  or  three  cases  which  seem  to  show  that  the  cause  of  ac- 
tion arises  in  the  place  where  the  goods  are  delivered.  Thus,  in  Cope- 
land  v.  Lewis,  2  Stark.  N.  P.  C.  33  (E.  C.  L.  R.  vol.  3)  the  defend- 
ant, who  resided  at  Aberystwith,  in  Cardiganshire,  gave  an  order  to 
the  traveller  of  the  plaintiffs  (who  were  dealers  in  London)  at  Aberyst- 
with for  a  chest  of  tea :  nothing  was  said  as  to  the  place  of  delivery, 
but  the  tea  was  in  fact  delivered  by  the  plaintiffs  to  a  carrier  in  Lon- 
don, to  be  conveyed  to  the  defendant.  Jervis,  for  the  plaintiff,  con- 
**S091  ten(*e(*  ^at  the  cause  of  action  arose  in  *London,  where  the 

J  goods  were  delivered ;  and  he  referred  to  Harwood  v.  Lester,  3  B. 
&  P.  617,  where  goods  having  been  delivered  to  a  carrier  in  London, 
according  to  an  order  of  the  defendants  in  Leicestershire,  it  was  held 
that  an  action  could  not  be  maintained  in  the  county  court  of  Leices- 
tershire, and  therefore  the  Court  of  Common  Pleas  refused  to  stay  the . 
proceedings  in  an  action  in  that  court,  although  the  debt  amounted  to 
less  than  40s. :  and  where  Heath,  J.,  intimated  that  authorities  were 
to  be  found  in  the  books,  to  show,  that,  where  goods  are  sent  from  one 
county  into  another,  the  cause  of  action  is  to  be  considered  as  arising 
in  the  county  from  which  they  are  sent,  and  not  in  that  where  they  are 
delivered :  and  he  also  cited  Dutton  v.  Solomonson,  3  B.  &  P.  582,  to 
show  that  a  delivery  of  goods  by  the  vendor  on  behalf  of  the  vendee 
to  a  carrier  not  named  by  the  vendee,  is  a  delivery  to  the  vendee.    And 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondents,  were, — 
"  That  the  cause  of  action  sufficiently  arose  within  the  jurisdiction  of  the  county  court : 
"  That  the  facts  stated  in  the  case  showed  that  the  judge  had  jurisdiction  to  try  the  action  : 
"  That  the  fact  of  the  delivery  of  the  goods  to  the  railway  company  at  the  station  within  the 
district  of  the  court,  conferred  jurisdiction : 

"That  a  judgment  is  to  be  presumed  to  be  valid  until  the  contrary  is  shown;  and  that  it  did 
not  appear  affirmatively  on  the  case  that  the  cause  of  action  did  not  arise  within  the  district, 
wholly,  or  sufficiently  to  confer  jurisdiction,  or  that  the  judge  had  no  jurisdiction." 
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Lord  Ellenborough  said  that  he  acceded  to  the  opinion  of  Heath,  J., 
and  that,  <<  where  nothing  was  said  as  to  any  carrier,  according  to  com- 
mon sense  it  is  to  be  understood  that  the  goods  are  to  be  delivered  in 
the  most  usual  and  convenient  way."  [Cresswell,  J. — It  would  rather 
seem  that  there  was  no  delivery  to  the  defendant  at  all  there,  until  the 
goods  reached  AberyBtwith.]  It  was  assumed  that  a  delivery  to  the 
carrier  in  London  was  a  delivery  to  the  defendant.  In  Huxham  v. 
Smith,  2  Gampb.  21,  it  was  ruled  by  Lord  Ellenborough,  that,  if  a  mer- 
chant abroad  orders  goods  of  a  shopkeeper  within  the  city  of  London, 
to  be  put  on  board  a  ship  lying  beyond  the  limits  of  the  city,  and  the 
shopkeeper  sends  them  from  his  shop  to  be  shipped  in  pursuance  of  the 
order,  the  price  of  the  goods  may  be  sued  for  in  the  Mayor's  Court,  as 
a  debt  arising  within  the  city.  [Cresswell,  J. — In  that  case,  as  well 
as  in  Harwood  v.  Lester,  the  order  was  received  in  London.  Here,  the 
order  was  received  at  Oxford.  Maulk,  J. — Under  the  old  county 
court  system,  the  whole  cause  of  *action  must  have  arisen  within  r*r-,ft 
the  jurisdiction.  Would  the  order  be  no  part  of  the  cause  of  *- 
action  ?]  In  Emery  v.  Bartlett,  2  Lord  Raym.  1555,  2  Stra.  827,  it 
was  held,  that,  in  an  action  in  an  inferior  court,  by  the  payee  of  a  note 
against  the  maker,  though  the  declaration  states  that  the  note  was 
made  for  value  received,  it  need  not  state  that  the  value  was  received 
within  the  jurisdiction  of  the  inferior  court :  nor,  in  an  action  in  an 
inferior  court  upon  an  account  stated,  need  it  be  alleged  that  the  sums 
in  arrear  concerning  which  the  parties  accounted  were  in  arrear  within 
the  jurisdiction  of  the  inferior  court.  [Maule,  J. — Suppose  there 
was  the  most  ample  proof  of  the  delivery  of  the  goods  to  the  defend- 
ants at  Manchester,  you  must  still  have  evidence  of  the  order.] 

Griffit8  was  not  called  upon  to  reply. 

Jervts,  C.  J. — It  has  been  decided  over  and  over  again  that  the 
«  cause  of  action"  in  the  9  &  10  Vict.  c.  95,  s.  60,  means  "  the  whole 
cause  of  action."  I  therefore  think  the  county  court  judge  in  this  case 
was  wrong  in  assuming  jurisdiction.  The  whole  cause  of  action  clearly 
did  not  arise  in  Manchester.  The  mere  delivery  of  the  goods  at  the 
railway  station  there  was  not  enough :  the  plaintiffs  were  bound  further 
to  prove  the  order;  and  that  was  given  and  received  at  Oxford.  The 
appeal,  therefore,  must  be  allowed. 

Maule,  J. — I  also  think  that  there  should  be  a  nonsuit  in  this  case, 
on  the  ground  stated  by  the  Lord  Chief  Justice.  Upon  the  critical  con- 
struction of  the  words  of  the  60th  section,  as  well  as  upon  the  spirit 
of  the  enactment,  I  think  it  clearly  means  the  whole  cause  of  action. 
And  there  is  good  reason  for  this.  A  defendant  is  liable  to  be  sued  in 
the  place  where  he  resides,  and  where  the  whole  contract  or  cause  of 
action  arises.  *That  is  a  thing  which  he  can  and  is  bound  to  r*ri •• 
take  notice  of:  and  it  is  convenient.  The  words  of  the  section  *- 
are  plain  and  simple.     When  the  legislature  meant  to  deal  with  a  part 
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of  the  cause  of  action, — as  in  s.  128, — they  knew  how  to  express  them- 
selves. I  think  we  are  bound  by  the  decisions  of  the  Courts  of  Queen's 
Bench  and  Exchequer  to  which  we  have  been  referred  ;  and  more  espe- 
cially by  the  cases  of  Buckley  v.  Hann,  5  Exch.  43,  f  and  Re  Fuller, 
2  Ellis  &  B.  573  (E.  C.  L.  R.  vol.  75),  in  which  latter  case  the  Court 
of  Queen's  Bench  thought  the  letters  of  administration  an  essential 
part  of  the  cause  of  action.  Everything  that  is  requisite  to  show  the 
action  to  be  maintainable,  is  part  of  the  cause  of  action. 
Cresswell,  J.,  and  Williams,  J.,  concurred. 

Judgment  of  nonsuit.(a) 

(a)  See  Hernaman  v.  Smith,  10  Exch.  659. f  The  defendant  offered  a  reward  of  202.  to  be  paid 
c«  conviction  of  any  person  for  stealing  sheep.  The  defendant  apprehended  one  Rock  at  Newn- 
ham,  in  the  county  of  Gloucester,  on  a  charge  of  sheep-stealing ;  and  Rock  was  tried  and 
convicted  at  the  next  Hereford  assizes.  And  the  Court  of  Exchequer  held,  on  the  authority  of 
the  principal  case,  that  the  whole  cause  of  action  for  the  promised  reward  did  not  arise  within 
the  jurisdiction  of  the  county  court  at  Newnham,  the  conviction  (which  took  place  out  of  the 
jurisdiction)  being  an  essential  part  of  it 
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By  an  enclosure-act,  reciting  that  the  defendant  was  lord  of  the  manors  of  A.  and  B.,  it  was 
enacted  that  nothing  therein  contained  should  be  construed  to  defeat  or  prejudice  his  rights  as 
suoh  lord ;  but  that  the  lord,  his  heirs  and  assigns,  should  hold  and  enjoy  all  manorial  rights, 
and  also  all  mines,  minerals,  and  quarries,  Ac,  belonging  to  the  said  manors,  in  as  fuU  and 
ample  a  manner  as  if  the  act  had  not  been  made ;  "  and  also  full  and  free  liberty  at  all  times 
hereafter  of  making,  Ac,  and  of  granting  to  any  other  person  or  persons  any  wagon-ways  or 
other  ways  in,  oyer,  or  along  the  commons  or  waste  land  (intended  to  be  allotted  and  enclosed), 
and  to  do  every  other  act  now  in  use,  or  which  shall  hereafter  be  used  or  invented,  which  shall 
be  necessary  to  be  done  for  the  purpose  of  winning,  working,  leading,  and  carrying  away  the 
said  mines,  minerals,  and  quarries  within  and  under  the  said  last-mentioned  commons,  Ac. ; 
and  alto  for  the  leading,  carrying,  and  conveying  the  coaU  and  the  produce  9/  any  other  mtnet 
and  mineral*  from  or  under  any  other  lands  and  ground*  whatsoever :" — 

Held,  that  the  wor^s  "  produce  of  any  other  mines  and  minerals"  did  not  mean  the  produce  of 
mines  and  minerals  other  than  coaU,  but  the  produce  of  mines  and  minerals  other  than  the 
"  mines,  minerals,  and  quarries"  beforo  mentioned ;  and  consequently,  that  the  defendant  had 
a  right  to  use  a  railway  constructed  by  him  under  the  power  so  given  to  him,  for  the  purpose 
of  carrying  coke,  such  ooke  not  being  made  from  coal  worked  out  of  the  waste  which  was  the 
subject  of  the  enclosure. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendant  for 
the  purpose  of  trying  a  right  of  way  claimed  by  the  defendant  for  the 
conveying  of  coke  over  the  plaintiff's  land;  and,  by  consent  of  the 
parties,  and  by  order  of  Maule,  J.,  made  on  the  8th  of  November,  1854, 
according  to  the  Common  Law  Procedure  Act,  1852,  the  following  case 
was  stated  for  the  opinion  of  the  court : — 

Tlie  piece  of  land  over  which  the  defendant  claims  a  right  of  way  to 
carry  coke,  is  in  the  possession  of  the  plaintiff,  and  is  in  Blackburn 
Fell,  and  parcel  of  the  manor  of  Hecton,  otherwise  Ayton,  and  Ravens- 
worth,  otherwise  Lamesley,  in  the  county  of  Durham,  and  was  formerly 
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part  of  a  common  or  waste  land,  called  Blackburn  Fell,  since  enclosed 
in  pursuance  of  an  act  of  parliament,  passed  in  the  41  G.  3  (c.  cxliv.), 
intituled  "An  act  for  dividing,  allotting,  and  enclosing  certain  com- 
mons and  other  commonable  lands  in  the  parochial  chapelries  of  Lames- 
ley  and  Tanfield,  or  one  of  them,  in  the  county  of  Durham,"  a  copy  of 
which  accompanied  the  case. 

By  the  award  of  the  commissioners  appointed  and  *acting  r^^q 
under  that  act,  dated  the  13th  of  March,  1818,  the  said  piece  *- 
of  land  was  allotted  to  the  Rt.  Hon.  John  Bowes,  Earl  of  Strathmore 
(from  whom  the  plaintiff  derives  his  title),  in  full  of  his  proportion  and 
interest  in  the  commons  wherein  he  was  entitled  to  right  of  common. 

By  the  same  award,  an  allotment  was  made  to  the  defendant  (then 
Sir  Thomas  Henry  Liddell),  as  lord  of  the  manors  of  Ayton  and 
Ravensworth,  in  the  following  terms  : — "  We  do  hereby  set  out,  allot, 
appoint,  and  award  unto  and  for  the  said  Sir  Thomas  Henry  Liddell, 
Bart.,  and  his  successors,  as  lord  of  the  manor  of  Hecton  otherwise  Ayton, 
and  Ravensworth  otherwise  Lamesley,  in  full  compensation  and  satis- 
faction of  his  and  their  right  and  interest  of,  in,  and  to  the  soil  of  the 
said  common,  moors,  or  tracts  of  waste  land,  and  for  his  consent  to  the 
said  division,  allotments,  and  enclosure,  one  full  sixteenth  part  in  value 
(quantity,  quality,  and  situation  considered)  of  and  in  the  commons, 
moors,  or  tracts  of  waste  land  called  Blackburn  Fell,  Burden  Moor, 
Headley  Fell,  and  Beamish  East  Moor,  otherwise  part  of  Blackburn 
Fell,  respectively,  112a.  2r.  12p.  of  land  in  one  entire  plot,  as  the  same 
is  now  staked  and  set  out  by  stakes  and  landmarks,  situate  on  the  said 
Blackburn  Fell." 

The  following  clause  in  the  said  act  (s.  40)  bears  on  the  present  case : 
— "  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this  act 
contained  shall  be  construed  or  adjudged  to  defeat,  lessen,  or  prejudice 
the  right,  title,  or  interest  of  the  said  Sir  Thomas  Henry  Liddell,  as 
lord  of  the  manors  of  Hecton  otherwise  Ayton,  and  Ravensworth  other- 
wise Lamesley,  his  heirs  or  assigns,  or  any  of  them,  of,  in,  and  to  the 
seignory  and  royalties  incident  and  belonging  to  the  said  manors ;  but 
that  the  lord  of  the  said  manors,  his  heirs  and  assigns,  shall  and  may, 
from  time  to  time,  and  at  all  times  ^hereafter,  hold  and  enjoy  r*r14 
all  courts,  perquisites,  and  profits  of  courts,  and  services,  and  all  ^ 
yearly  and  other  rents  and  acknowledgments  reserved  and  usually  paid, 
and  which  are  due  and  demandable  for  all,  any,  'or  every  of  the  houses, 
buildings,  cottages,  intacks,  or  enclosures  now  built,  made,  being,  or 
standing  in  or  upon  the  said  commons,  moors,  or  tracts  of  waste  land, 
or  the  boundaries  thereof,  or  in  or  upon  any  ground  formerly  part  of 
the  said  commons,  moors,  or  tracts  of  waste  land  now  held  or  enjoyed 
in  severalty,  and  which  heretofore  had  been,  or  which  ought  to  be  paid, 
made,  or  performed  by  the  owners  or  possessors  for  the  time  being  of 
such  houses,  buildings,  or  cottages,  or  of  any  of  the  intacks  or  enclo- 
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sores  heretofore  parcel  of  the  said  commons,  moors,  or  tracts  of  waste 
land,  and  now  held  and  enjoyed  in  severalty ;  and  also  all  waifs,  strays, 
estrays,  mines,  minerals,  and  quarries,  and  all  royalties,  jurisdictions, 
matters,  and  things  whatsoever  to  the  said  manor  of  Hecton  otherwise 
Ayton,  and  Ravensworth  otherwise  Lamesley,  incident,  belonging,  or 
appertaining  (other  than  and  except  such  common  right  as  could  or 
might  be  claimed  by  him  or  them  as  owner  or  owners  of  the  soil  and 
inheritance  of  the  said  commons,  moors,  or  tracts  of  waste  land  called 
Blackburn  Fell  and  Burdon  Moor,  and  other  than  and  except  the  coal- 
mines and  seams  of  coal  within  and  under  that  part  of  the  said  commons, 
moors,  or  tracts  of  waste  land  called  Blackburn  Fell),  in  as  full,  ample, 
and  beneficial  a  manner,  to  all  intents  and  purposes,  as  he  or  they  could 
or  might  have  enjoyed  the  same  if  this  act  had  not  been  made ;  and 
also  full  and  free  liberty  at  all  times  hereafter  of  making,  laying,  re- 
pairing, and  using,  and  of  granting  to  any  other  person  or  persons,  any 
wagon-way  or  wagon-ways,  or  other  way  or  ways  whatsoever,  in,  through, 
over,  or  along  the  said  commons,  moors,  or  tracts  of  waste  land  called 
_  -,  Blackburn  Fell  and  Burdon  Moor,  and  in,  through,  over,  *and 
J  along  the  said  town  fields  and  stinted  pasture,  called  Ravensworth 
Four  Fields,  and  Ravensworth  South  Pasture,  or  any  part  thereof,  and, 
for  that  purpose,  to  take  away  and  remove  so  much  of  any  hedges, 
fences,  or  other  obstructions  thereon,  and  to  do  every  act  either  now  in 
use  or  which  shall  hereafter  be  used  or  invented,  which  shall  be  neces- 
sary to  be  done  for  the  purpose  of  winning,  working,  leading,  and  car- 
rying away  the  said  mines,  minerals,  and  quarries  within  and  under  the 
said  last-mentioned  commons,  moors,  or  tracts  of  waste  land,  and  town 
fields  and  stinted  pasture  respectively  (other  than  and  except  as  afore- 
said) ;  and  also  for  the  leading,  carrying,  and  conveying  the  coals,  and 
the  produce  of  any  other  mines  and  minerals,  from  or  under  any  other 
lands  and  grounds  whatsoever, — he,  the  said  Sir  Thomas  Henry  Liddell, 
or  his  lessees  or  assigns,  or  the  person  or  persons  using  and  enjoying 
such  liberties  and  privileges,  making  and  paying  such  satisfaction  for 
damage  and  spoil  of  ground,  as  hereinafter  is  mentioned." 

Under  the  powers  and  reservations  contained  in  the  above  clause,  the 
defendant  had  lately, — within  the  last  two  years, — constructed  a  rail- 
way over  that  part  of  Blackburn  Fell  which  was  allotted  to  the  Earl  of 
Strathmore  as  before  mentioned ;  and  the  defendant  had  used  the  said 
railway  for  the  purpose  of  carrying  and  conveying  coal  along  the  same. 
His  right  to  do  so  is  not  in  dispute.  But  he  has  used,  and  claims  the 
right  of  using,  the  said  railway  for  the  purpose  of  carrying  and  convey- 
ing coke  along  it, — such  coke  not  being  made  from  coal  worked  out  of 
Blackburn  Fell,  and  being  carried  and  conveyed  for  the  purpose  of  sale 
and  shipment  in  the  river  Tyne.  The  plaintiff  disputes  the  right  so 
claimed. 

The  question  for  the  opinion  of  the  court,  is,  whether,,  under  the 
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facts  stated,  the  defendant  has  such  right  to  carry  coke  along  the  said 
railway. 

*Bramwell  (with  whom  was  V.  Williams),  for  the  plaintiff. —  r*c-ifi 
The  liberty  reserved  or  granted  to  the  defendant  by  the  enclo-  ^ 
sure  act  of  41  G.  3,  c.  cxliv.,  s.  40,  of  making  and  using,  and  of  grant- 
ing to  any  other  person,  any  wagon-way  or  other  way  whatsoever  over 
the  lands  called  Blackburn  Fell,  for  the  purpose  of  winning,  working, 
leading,  and  carrying  away  the  mines,  minerals,  and  quarries  within  r.ad 
under  certain  lands  therein  mentioned,  and  also  for  leading,  carrying, 
and  conveying  the  coals  and  the  produce  of  any  other  mines  and  n.inerals 
from  and  under  any  other  lands  and  grounds  whatsoever,  does  not,  it  is 
submitted,  confer  on  the  defendant  the  right  of  carrying,  or  of  author- 
izing the  carrying,  coke  over  the  lands  called  Blackburn  Fell.  The 
uncontroverted  facts  of  the  case  are  these : — By  the  award  of  the  com- 
missioners under  the  Lamesley  and  Tanfield  enclosure  act,  certain  por- 
tions of  common  land  were  allotted  to  the  defendant  as  lord  of  the  manor, 
and  also  to  those  under  whom  the  plaintiff  claims, — the  act  reserving  to 
Lord  Ravensworth  two  separate  rights ;  one,  the  right  of  taking  mines 
and  minerals ;  the  other,  a  right  to  make  or  grant  ways  over  the  land 
for  the  purpose  of  carrying  away  the  said  mines  or  minerals,  "  and  also 
for  the  purpose  of  leading,  carrying,  and  conveying  the  coals  and  the 
produce  of  any  other  mines  and  minerals  from  or  under  any  other  lands 
and  grounds  whatsoever."  The  question  is,  whether  the  act  gave  the 
defendant  a  right  to  carry  coke, — in  other  words,  whether  "  coke"  is 
"  coal  ?"  [Cresswbll,  J. — The  words  are,  "  the  coals,  and  the  produce 
of  any  other  mines  and  minerals."  Gould  he  have  carried  limestone  ?] 
That  would  be  the  produce  of  another  "mine."  [Jervis,  C.  J. — What 
do  you  understand  by  "  mine  ?"]  The  underground  works.  [Jervis, 
C.  J. — That  cannot  be.  The  section  (40)  reserves  to  the  lord,  his 
heirs  and  assigns,  the  right  to  take  all  mines  and  minerals.]  Not 
*inthis  part  of  the  section.  The  preamble  to  the  act  recites  r*c17 
that  Lord  Ravensworth,  «  as  lord  of  the  manor  of  Hecton  other-  *• 
wise  Ayton,  and  Ravensworth  otherwise  Lamesley,  is  seised  of  or  enti- 
tled to  the  soil  and  royalties  of  and  within  the  said  commons,  moors,  or 
tracts  of  waste  land  called  Blackburn  Fell  and  Burdon  Moor  respectively 
(except  only  the  coal-mines  and  seams  of  coals  within  and  under  the  said 
common,  moor,  or  tract  of  waste  land  called  Blackburn  Fell) ;  and  is 
also  seised  of  or  entitled  to  all  the  coal-mines  and  seams  of  coal,  and  all 
other  mines,  minerals,  and  quarries  within  and  under  the  said  town  fields 
and  stinted  pasture  called  Ravensworth  Town  Fields  and  Ravensworth 
South  Pasture ;  and  that  Lord  Ravensworth  and  Sir  John  Eden,  Bart., 
as  lords  of  the  manor  of  Kibblesworth,  are  seised  of  or  entitled  to  the 
soil  and  royalties  of  and  within  the  common,  moor,  or  tract  of  waste  land 
called  Kibblesworth  Common ;  and  that  Lord  Ravensworth,  as  lord  of 
the  said  manors  of  Hecton  otherwise  Ayton,  and  Ravensworth  otherwise 
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Lamesley  aforesaid,  and  the  said  Sir  John  Eden,  as  lord  of  the  manor  of 
Beamish  aforesaid,  claim  respectively,  or  the  one  of  them,  to  he  seised 
of  or  entitled  to  the  soil  of  the  several  commons,  moors,  or  tracts  of 
waste  land  which  are  called  or  known  by  the  several  names  of  Hedley 
Fell  and  Beamish  East  Moor,  otherwise  part  of  Blackburn  Fell  afore- 
said." Then  the  40th  section,  intending  to  reserve  certain  of  those 
rights,  enacts  that  nothing  in  the  act  shall  be  construed  or  adjudged  to 
defeat,  lessen,  or  prejudice  the  right,  title,  or  interest  of  Lord  Ravens- 
worth,  as  lord  of  the  manors  of  Hecton  otherwise  Ay  ton,  and  Ravensworth 
otherwise  Lamesley,  his  heirs  or  assigns,  or  any  of  them,  of,  in,  and  to 
the  seignory  and  royalties  incident  to  the  said  manors ;  but  that  the 
lord  of  the  said  manors,  his  heirs  and  assigns,  shall  and  may  from  time 
**>181  *°  t*me  an(*  at  a^  ^mes  hereafter  hold  and  enjoy  *all  courts, 

J  &c,  and  also  all  waifs,  &c,  mines,  minerals,  and  quarries,  &c, 
to  the  said  manors  incident,  belonging,  or  appertaining,  in  as  full,  ample, 
and  beneficial  a  manner  to  all  intents  and  purposes  as  he  or  they  could 
or  might  have  enjoyed  the  same  if  this  act  had  not  been  made ;  and 
also  full  and  free  liberty  at  all  times  hereafter  of  making,  laying,  re- 
pairing, and  using,  and  of  granting  to  any  other  person  or  persons  any 
wagonway  or  other  way  in  or  along  the  said  commons,  &c,  and  to  do 
every  act  either  now  in  use  or  which  hereafter  shall  be  used  or  invented, 
which  shall  be  necessary  to  be  done  for  the  purpose  of  winning,  working, 
leading,  and  carrying  away  the  said  mines,  minerals,  and  quarries  within 
and  under  the  last-mentioned  commons,  &c,  and  also  for  the  leading, 
carrying,  and  conveying  the  coals,  and  the  produce  of  any  other  mines  and 
minerals,  from  or  under  any  other  lands  and  grounds  whatsoever.  "  The 
court  will  construe  this  as  they  would  any  other  contract  between  the  par- 
ties. [Jervis,  C.  J. — It  must  be  borne  in  mind,  that,  at  the  time  of  the 
passing  of  that  act,  coke  was  not,  as  it  now  is,  an  article  of  extensive 
commerce.]  Unless  "  coke"  is  "  coal,"  the  defendant  has  not  the  right 
he  claims.  That  it  is  not,  is  obvious.  By  combustion  it  has  lost  many 
of  the  properties  and  constituent  parts  of  coal.  It  is  chemically  changed. 
Coke,  as  coke,  is  not  the  produce  of  any  mine.  [Jervis,  C.  J. — It  can- 
not be  denied  that  it  is  the  produce  of  a  mineral.]  That  cannot  be  the 
correct  reading  of  the  section :  it  means  the  raw  produce,  not  operated 
upon  in  any  way.  The  defendant  can  have  no  right  to  manufacture 
anything  on  the  land,  such  as  smelting  ore,  or  the  like.  It  was  merely 
intended  to  give  him  a  way-leave  for  the  purpose  of  carrying  the  produce 
of  mines  in  their  native  state. 
jc-q-.       *  Watson  (with  whom  was  the  Hon.  A  LiddeU),  for  the  de- 

*  fendant. — The  liberty  reserved  to  the  defendant  by  the  40th  sec- 
tion of  the  act  of  parliament  in  question  confers  on  him  the  right  of 
carrying  and  of  authorizing  the  carrying  of  coke  over  the  lands  called 
Blackburn  Fell.  "Coke"  is  "coal"  within  the  meaning  of  this  act.  It 
is  not  a  manufacture  of  any  kind ;  it  is  nothing  more  than  baked  coal. 
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[Jbrvis,  C.  J. — If  you  were  driven  to  maintain  the  proposition  that 
coke  is  coal,  you  would  have  some  difficulty ;  the  two  substances  are 
chemically  different.  The  reservation  in  question  is  a  grant  of  a  way- 
leave  ;  and  its  words  are  to  be  taken  most  strongly  against  the  grantor, 
— The  Durham  and  Sunderland  Railway  Company  v.  Walker,  2  Q.  B. 
968.  It  is  quite  an  ordinary  proceeding  in  modern  times  to  convert 
coal  into  coke  at  the  pit's  mouth.  The  defendant's  right  to  use  the  way 
is  not  restricted  to  the  carrying  f  mines  and  minerals,  the  produce  of 
the  allotted  lands,  but  extends  also  to  the  carrying  of  coals  and  the  pro- 
duce of  any  other  mines  and  minerals  from  or  under  any  other  lands  or 
grounds  whatsoever.  [Cresswbll,  J. — How  does  the  power  given  to 
the  defendant  by  the  40th  section  affect  his  right  to  make  a  railway  for 
any  purpose  he  pleases  ?  Maule,  J. — Would  not  a  right  to  carry  the 
produce  of  a  forest  include  a  right  to  carry  the  charcoal  ?]  Undoubtedly 
it  would. 

BramweUj  in  reply. — The  rule  that  the  words  of  a  grant  are  to  be 
taken  moBt  strongly  against  the  grantor,  is  not  to  be  had  recourse  to 
until  all  other  modes  of  ascertaining  the  meaning  of  the  parties  have 
been  exhausted.  The  special  right  given  to  the  defendant  by  s.  40 
to  lay  down  wagon-ways,  negatives  the  existence  of  any  independent 
general  right.  Nor  will  the  general  authority  given  to  him  to  do  every 
act  either  now  in  use,  or  which  shall  hereafter  be  used  or  invented,  i>*con 
which  shall  *be  necessary  to  be  done  for  the  purpose  of  winning  *- 
and  carrying  away  the  said  mines  and  minerals  within  and  under  the 
allotted  lands,  and  also  for  the  purpose  of  carrying  and  conveying  the 
coals  and  the  produce  of  any  other  mines  and  minerals  from  or  under 
any  other  lands,  confer  any  such  right.  "  Other  mines  and  minerals" 
must  of  necessity  mean,  other  than  coals ;  otherwise  the  words  are  insen- 
sible. [Maule,  J. — Coke  consists  of  coal  with  some  gases  expelled 
from  it.  Might  not  malt  be  properly  said  to  be  the  produce  of  a  farm  ?] 
No  more  than  wine  is  the  produce  of  a  vineyard,  or  any  article  con- 
structed of  wood  is  the  produce  of  a  forest.  The  compensation  clause, 
s.  45,  which  provides  for  the  assessment  of  damages  for  injury  sustained 
by  any  person  in  his  allotment,  by  the  searching  for,  winning,  or  work- 
ing the  said  mines  and  quarries  therein,  or  the  leading  or  carrying  away 
of  the  coals,  lead,  minerals,  stones,  or  other  things  to  be  gotten  there- 
out, or  out  of  any  other  mines  or  quarries,  or  by  the  making,  laying, 
repairing,  or  using  of  wagon-ways,  &c,  tends  to  elucidate  the  meaning 
of  the  40th  section.  [Maule,  J. — That  clause  does  not  hurt  you ;  nor 
do  I  think  it  at  all  aids  your  argument.] 

Jekvis,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  should 
be  for  the  defendant :  and  I  think  that  the  necessity  which  drove  Mr. 
Bramwell  to  the  very  refined  argument  he  has  urged  upon  the  critical 
construction  of  the  40th  section  of  the  act  in  question,  shows  that  we 
can  arrive  at  no  other  conclusion ;  for,  if  every  word  of  that  section 
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were  examined  and  construed  with  grammatical  accuracy,  insuperable 
difficulties  would  present  themselves  on  both  sides.  I  think,  therefore, 
we  must  look  at  the  general  scope  and  intention  of  the  act,  and  put  the 
best  construction  we  can  upon  it.  It  is  clear  that  the  framers  of  the 
+  -91,  act  did  not  *mean  in  any  degree  to  interfere  with  the  rights  of 

J  the  defendant  as  lord  of  the  manors  mentioned  in  the  preamble 
of  the  act :  the  40th  section  expressly  provides  that  he,  his  heirs  and 
assigns,  shall  hold  and  enjoy  all  courts,  &c,  and  all  waifs,  strays,  estrays, 
mines,  minerals,  and  quarries,  &c,  and  all  things  whatsoever  to  the  said 
manors  belonging,  in  as  full,  ample,  and  beneficial  a  manner  to  all  intents 
and  purposes  as  he  or  they  could  or  might  have  enjoyed  the  same  if  that 
act  had  not  been  made ;  and  it  confers  upon  him  the  right  of  making 
and  using,  and  of  granting  to  any  other  person,  any  wagon-way  or 
other  way  in,  through,  over,  and  along  the  commons  and  wastes,  and 
other  works  necessary  for  the  winning,  working,  leading,  and  carrying 
away  the  said  mines,  minerals,  and  quarries  within  and  under  the  said 
common  or  waste  land  so  reserved  to  him,  and  also  for  the  carrying  and 
conveying  the  coals  and  the  produce  of  any  other  mines  and  minerals 
from  or  under  any  other  lands  and  grounds  whatsoever.  The  defendant 
clearly  had  a  right  to  carry  along  the  way  so  made  the  produce  of  the 
mines  under  the  commons  or  waste  lands,  in  any  form  he  might  think 
fit :  and,  having  the  way,  what  is  there  to  restrict  him  in  the  use  of  it  ? 
The  intention,  I  think,  was,  that  the  defendant  should  have  the  right  to 
carry,  not  only  the  mines  and  minerals  from  under  the  commons  to  be 
enclosed,  but  also  the  coals  and  the  produce  of  any  other  mines  and 
minerals  from  or  under  any  other  lands, — other  than  those  before  men- 
tioned. I  do  not  think  the  repetition  (perhaps  unnecessary)  of  the  word 
"other"  at  all  alters  its  meaning  in  the  previous  part  of  the  clause.  I 
think,  therefore,  upon  the  fair  construction  of  the  act  of  parliament,  the 
defendant  was  entitled  to  use  the  way  in  question  for  the  conveyance  of 
coke  the  produce  of  coal  taken  from  mines  other  than  those  in  Black- 
burn Fell,  and  consequently  that  he  is  entitled  to  judgment  upon  this 
special  case. 
**;™       *Maule,  J. — I  am  of  the  same  opinion.     The  intention  of  the 

-*  act  is  expressed  in  very  copious  language.  But,  considering  the 
object  the  40th  section  had  in  view,  viz.,  to  retain  to  the  lord  of  the 
manor,  his  heirs  and  assigns,  so  far  as  was  consistent  with  the  rights 
conferred  by  the  act  upon  other  persons,  all  his  rights  with  respect  to 
minerals,  and  principally  coals,  and  construing  it  with  reference  to  that, 
the  evident  intention  of  that  section  was,  to  reserve  to  the  lord  all  his 
rights  as  to  the  mines  and  minerals  under  the  lands  to  be  allotted  and 
enclosed  under  the  powers  of  the  act,  as  amply  as  he  enjoyed  them 
before;  and,  for  that  purpose,  he  is  empowered  to  make  and  to  grant 
wagon-ways  and  other  ways  for  the  conveyance  of  the  produce  of  his 
own  mines,  and  also  for  the  purpose  of  carrying  away  the  coals  and  the 


15  COMMON  BENCH.    (6  J.  SCOTT.)  522 

produce  of  any  other  mines  and  minerals  from  or  under  any  other  lands 
or  grounds  whatsoever.  It  seems  to  me  that  the  repetition  of  the  word 
"  other"  was  necessary:  it  meant  to  extend  the  right  to  all  sorts  of  mines 
and  minerals  other  than  the  particular  mines  and  minerals  before  men- 
tioned, but  not  to  restrain  it  to  the  mines  and  minerals  the  produce  of 
those  mines.  It  seems  to  me,  therefore,  that  the  general  scope  of  the 
section,  and  the  precise  words  critically  looked  at,  concur  in  showing 
that  the  construction  which  has  been  insisted  upon  by  Mr.  Bramwell  is 
not  that  which  ought  to  be  adopted.  I  therefore  agree  with  my  Lord 
Chief  Justice  in  thinking  that  the  defendant  is  entitled  to  our  judgment. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  earlier  parts 
of  the  40th  section  having  reserved  to  the  defendant,  as  lord  of  the 
manors  mentioned  in  the  preamble,  all  his  manorial  rights,  and  all 
mines,  minerals,  and  quarries,  &c,  incident  or  belonging  thereto,  in  as 
full,  ample,  and  beneficial  a  manner  as  if  the  act  had  *not  been  r*eoQ 
made,  the  latter  part  gives  him  power  to  make  and  use,  and  to  L 
grant,  any  wagon-ways  or  other  ways  over  the  land  which  was  the 
subject  of  the  allotment  and  enclosure,  and  to  do  every  act,  either  then 
in  use,  or  which  should  thereafter  be  used  or  invented,  which  should  be 
necessary  to  be  done  for  the  purpose  of  winning,  working,  leading,  and 
carrying  away  the  said  mines,  minerals,  and  quarries  within  and  under 
the  last-mentioned  commons  (the  commons  and  waste  lands  to  be  en- 
closed) ;  and  then  the  section  goes  on  "and  also  for  the  leading,  carry- 
ing, and  conveying  the  coals  and  the  produce  of  any  other  mines  and 
minerals  from  or  under  any  other  lands  and  grounds  whatsoever."  I 
think  the  act  intended  to  give  the  defendant  as  ample  power  to  carry 
on  the  way  in  question  the  coals  and  the  produce  of  any  other  mines 
and  minerals  gotten  in  any  other  lands  or  ground,  as  he  had  to  carry 
the  produce  of  the  mines  on  the  wastes  themselves ;  and  that  the  word 
"other"  was  not  unnecessarily  repeated :  it  was  probably  intended  to 
exclude  the  bringing  of  minerals  along  the  way  which  might  be  imported 
from  foreign  countries.  I  think  it  cannot  be  denied  that  "coke"  is  the 
produce  of  a  mine  within  the  meaning  of  this  act.  For  these  reasons, 
I  am  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 

Williams,  J. — I  am  of  the  same  opinion,  and  for  the  reasons  already 
given  by  the  rest  of  the  court.  Judgment  for  the  defendant. 
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**&n  *BELL  and  Another,  Assignees  of  HENRY  MILES  HAVI- 
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LAND,  a  Bankrupt,  v.  YOUNG.    Jan.  19. 


A  case  stated  by  an  arbitrator  for  the  opinion  of  the  court,  found,  that  A.,  a  farmer,  who  wma 
under  covenant  with  hia  landlord  to  "oonsume  the  whole  of  the  turnips  and  other  roots  upon 
the  premises ;"  that  part  of  the  stock  kept  by  A.  npon  the  farm  consisted  of  cows ;  that  his 
intention  in  keeping  them  was  to  sell  a  considerable  quantity  of  the  milk  obtained  from  them, 
whioh  he  did  by  daily  sending  a  man  to  sell  and  deliver  it  at  a  neighbouring  town  to  customers 
some  of  whom  were  regular  and  others  ohance  customers ;  that  he  sometimes  made  butter  from 
the  surplus  milk,  and  sold  it  in  like  manner ;  that  keeping  cows  to  the  extent  A.  did,  was  a 
good,  proper,  and  husbandlike,  as  well  as  a  profitable  way  of  managing  the  farm  as  he  did  ; 
and  that  cows  were  the  most  profitable  stock  he  could  keep : — Held,  that  A.  was  not  a  cow- 
keeper  within  the  bankrupt  act,  12  A  13  Vict  o.  106,  s.  65. 

The  following  case  was  stated  for  the  opinion  of  the  court  by  an 
arbitrator,  pursuant  to  the  powers  conferred  by  an  order  of  Nisi  Prius 
dated  the  30th  of  June,  1854  :— 

"  To  all  to  whom  these  presents  shall  come,  I,  H.  M.,  Esq.,  barrister 
at  law,  send  greeting :  Whereas,  I  have  undertaken  the  burden  of  the 
reference  made  to  me  by  an  order  made  at  the  sittings  at  Nisi  Prius 
held  at  the  Guildhall  of  the  city  of  London  on  the  30th  day  of  June 
last,  before  the  Rt.  Hon.  the  Lord  Chief  Justice  of  Her  Majesty's 
Court  of  Common  Pleas  at  Westminster,  in  a  certain  action  wherein 
William  Bell  and  David  Basset,  as  assignees  of  Henry  Miles  Haviland, 
a  bankrupt,  were  plaintiffs,  and  Robert  Toung  was  defendant ;  and  by 
which  order  I  was  required  to  state  any  point  of  law  for  the  opinion  of 
the  said  court,  if  required  by  either  party.  Now,  know  ye,  that  I,  the 
said  H.  M.,  having  been  attended  by  counsel  for  the  said  parties 
respectively,  and  having  heard  and  considered  all  the  evidence  and  alle- 
gations of  the  said  parties  respectively,  do  make  this  my  award  in 
writing  of  and  concerning  all  the  matters  referred  to  me,  that  is  to  say, 
I  direct  the  verdict  entered  for  the  plaintiffs  on  all  the  issues  joined 
between  the  parties  in  the  said  action  to  be  set  aside,  and  in  lieu  thereof 
I  award,  order,  and  direct  a  verdict  to  be  entered  for  the  plaintiffs  upon 
the  issues  joined  upon  the  defendant's  first,  second,  and  third  pleas,  and 
*52V1  ^or  *ke  defendant  *upon  the  issue  joined  upon  the  defendant's 
J  fourth  plea,  subject,  nevertheless,  as  regards  the  verdict  upon 
the  last-mentioned  issue,  to  the  opinion  of  the  Court  of  Common  Pleas 
upon  the  following  point  of  law,  which  the  plaintiffs  have  required  me 
to  state,  that  is  to  say, — whether  or  not  in  point  of  law,  upon  the  facts 
proved  before  me,  the  said  Henry  Miles  Haviland  was,  and  must  be 
deemed  and  taken  to  have  been,  a  trader  liable  to  become  bankrupt. 

"The  facts  proved  before  me  were  as  follows: — On  the  26th  of 
March,  1850,  the  said  Henry  Miles  Haviland  took  a  lease  from  Benja- 
min Way,  Esq.,  of  all  those  two  messuages  or  tenements,  gardens, 
barns,  and  stables,  coach  and  cart-houses,  outbuildings,  pieces,  or  parcels 
of  arable  and  meadow  land,  called  Ivy  House  Farm  and  Red  Hill  Farm, 
situate  in  the  parish  of  Denham,  in  the  county  of  Buckingham,  contain- 


15  COMMON  BENCH.    (6  J.  SCOTT.)  525 

ing  altogether,  by  estimation,  271a.  lr.  18p.,  that  is  to  say,  207a.  Or. 
4p.  of  arable  land,  and  64a.  lr.  Up.  of  meadow  land,  to  hold  for  seven 
years  from  the  29th  of  September,  1850,  at  the  yearly  rent  of  500J., 
payable  quarterly :  and  by  the  said  leaBe,  Haviland  covenanted  with 
Way  that  he  would  during  the  said  term  cultivate  and  manage  the  whole 
of  the  arable  and  meadow  land  in  a  good  and  husbandlike  manner,  and 
keep  the  same  in  good  heart,  plight,  and  condition ;  and  also  that  he 
would  not  mow  any  of  the  meadow  land  more  than  once  in  the  Bame 
year ;  and  that  he  would  not  break  up  any  of  the  meadow  land  under 
any  pretence  whatever,  without  the  consent  in  writing  of  the  said 
Benjamin  Way,  under  a  penalty  of  502.  an  acre,  to  be  recovered  as 
liquidated  damages ;  that  he  would  stack  the  whole  of  the  produce  upon 
the  demised  land,  and  consume  the  whole  of  the  turnips  and  other  roots 
upon  the  premises. 

«  Between  Michaelmas,  1850,  and  October,  1853,  part  of  the  stock 
kept  by  Haviland  upon  the  said  farm  ""consisted  of  cows.  The  r*ena 
greatest  number  of  cows  so  kept  by  him  at  any  one  time,  was  *• 
six,  of  which  not  more  than  four  at  any  one  time  yielded  milk.  During 
the  greater  part  of  the  time,  Haviland  kept  only  three,  and  sometimes 
he  kept  only  two  cows.  The  farms  were  about  a  mile  distant  from  the 
town  of  Uxbridge.  It  was  Haviland's  intention  in  keeping  the  cows, 
and  it  was  his  practice  to  sell  a  considerable  quantity  of  the  milk 
obtained  from  them.  If  he  had  not  done  so,  he  would  have  sustained 
a  loss  by  keeping  so  many  cows  upon  the  farms.  He  sent  a  man  into 
Uxbridge  daily  to  sell  and  deliver  some  of  the  milk.  Some  was  sold 
npon  the  farm,  and  some  was  consumed,  by  Haviland  and  his  family. 
Some  of  the  purchasers  both  in  Uxbridge  and  at  the  farm-house,  were 
regular  customers,  and  took  by  arrangement  a  certain  quantity  of  milk 
daily.  Others  were  chance  customers.  When  the  cows  yielded  more 
milk  than  Haviland  could  sell  and  dispose  of  in  the  way  I  have  men- 
tioned (as  was  sometimes  the  case),  then  butter  was  made  out  of  the 
surplus ;  and  some  of  the  butter  so  made  was  sold  at  Uxbridge  by  a 
grocer  employed  by  Haviland  for  that  purpose.  The  milk  out  of  which 
the  butter  was  taken,  was  used  for  feeding  calves  and  pigs  upon  the 
farm. 

"  It  was  a  good,  proper,  and  husbandlike,  as  well  as  a  profitable  way 
of  using  and  managing  the  said  farms,  to  keep  cows  and  sell  milk  and 
butter,  as  Haviland  did.  It  would  not  have  been  bad  farming  (as 
between  landlord  and  tenant),  if  Haviland  had  not  kept  any  cowb  ;  but 
cows,  to  the  extent  to  which  Haviland  kept  them,  were  the  most  profit- 
able stock  he  could  keep  upon  his  farms. 

"  If,  upon  these  facts,  the  court  shall  be  of  opinion,  that,  in  point  of 
law,  Haviland  was,  and  that  he  must  be  deemed  and  taken  to  have  been, 
a  trader  liable  to  become  bankrupt,  then  I  direct  the  verdict  upon  the 
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_  *  fourth  issue  (as  well  as  upon  the  other  three  issues)  to  be  entered 
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for  the  plaintiffs,  with  damages  11892.  1*.  2d.     But  if  the  court 


shall  not  be  of  that  opinion,  then  the  verdict  upon  the  fourth  issue 
is  to  stand  and  remain  entered  absolutely  for  the  defendant,  and  the 
verdict  upon  the  other  three  issues  is  to  stand  and  remain  entered  for 
the  plaintiffs,  without  any  damages. 

« In  the  event  of  the  verdict  upon  the  fourth  issue  (that  is  to  say, 
the  issue  joined  upon  the  defendant's  fourth  plea)  remaining  entered  for 
the  defendant,  then  I  award  and  order  that  the  plaintiffs  shall  bear  their 
own  costs  of  the  reference  and  award,  and  that  they  shall  pay  to  the 
defendant  his  costs  thereof.  But,  if  the  court  shall  be  of  opinion,  that, 
in  point  of  law,  upon  the  facts  which  I  have  Btated,  Haviland  was,  and 
that  he  must  be  deemed  and  taken  to  have  been,  a  trader  liable  to  be 
made  a  bankrupt, — in  which  event  the  verdict  upon  the  fourth  issue  is 
not  to  remain  entered  for  the  defendant,  but  is  to  be  entered  for  the 
plaintiffs,  then  I  award  and  order  that  the  defendant  shall  bear  his  own 
costs  of  the  reference  and  award,  and  that  he  shall  pay  to  the  plaintiffs 
their  costs  thereof.     In  witness,  &c,  this  31st  of  October,  1854." 

T.  Jones,  for  the  plaintiffs. — The  question  is,  whether  or  not  Haviland 
was,  upon  the  facts  found  by  the  arbitrator,  a  "  cow-keeper"  within  the 
meaning  of  the  12  &  13  Vict.  c.  106,  s.  65.  [Maule,  J. — There  is  no 
statement  in  the  case  that  he  ever  bought  any  cows.]  It  states  that 
the  number  kept  by  him  varied.  [Jervis,  C.  J. — To  hold  this  man  a 
cow-keeper  would  be  making  every  farmer  in  England  liable  to  the  bank- 
rupt laws.]  The  facts  stated  show  something  more  than  a  mere  keeping 
of  cows  as  incidental  to  the  profitable  occupation  of  the  farms.  Prior 
to  the  5  &  6  Vict.  c.  122,  Buch  transactions  as  these  would  not  have 
*59RT  ren(^ere^  a  man  *li*ble  to  the  bankrupt  laws :  Carter  v.  Dean,  1 
J  Swanst.  64.  [Jervis,  G.  J. — The  case  finds  that  Haviland  kept 
no  more  cows  than  the  due  cultivation  of  his  farms  justified  his  keeping. 
In  Ex  parte  Dering,  In  re  Cramp,  1  De  Gex's  B.  C.  398,  a  farmer  in 
the  Isle  of  Thanet,  occupying  two  farms  containing  together  two 
hundred  acres,  kept  five  cows,  four  of  which  were  Alderneys,  and  seven 
horses,  and  no  other  stock :  and  it  was  held,  that  his  selling  the  milk 
of  the  cows  regularly  to  a  retail  dealer  in  Margate,  who  paid  for  it  on 
an  average  30s.  a  week,  did  not  render  him  subject  to  the  bankrupt 
laws  as  a  cow-keeper.  The  Chief  Judge  (Sir  J.  L.  Knight  Bruce)  there 
says :  "  Although  the  act  (5  &  6  Vict.  c.  122)  specifies  cow-keepers  as 
persons  liable  to  the  bankrupt  laws,  it  does  not  of  course  mean  to  include 
all  persons  who  keep  cows.  The  bankrupt  here  was  a  farmer,  and  kept 
cows,  but  was  not,  I  think,  a  cow-keeper  within  the  meaning  of  the  act." 
I  think  you  had  better  dispose  of  that  case  before  you  proceed  to  cite 
others.]  The  case  finds  that  Haviland  had  a  substantive  intention  to 
be  a  milkman  :  he  had  a  milk-walk ;  he  kept  cows  for  the  sake  of  the 
profit  to  be  derived  from  the  sale  of  their  milk.     In  Wells  v.  Parker,  1 
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T.  R.  34,  it  was  held  that  a  person  who  rents  a  brick-ground,  and  makes 
bricks  thereon  for  public  sale,  is  subject  to  the  bankrupt  laws :  and  Lord 
Mansfield,  in  delivering  judgment,  said:  "From  the  authorities  that  have 
been  cited,  and  the  reason  of  the  thing,  I  take  the  true  distinction  to 
be  this :  if  a  man  exercise  a  manufacture  from  the  produce  of  his  own 
land,  as  a  necessary  or  usual  mode  of  reaping  or  enjoying  that  produce, 
and  bringing  it  advantageously  to  market,  he  shall  not  be  considered  as 
a  trader,  though  he  buy  the  necessary  ingredients  and  materials  to  fit  it 
for  market;  as  in  the  case  of  a  farmer  who  makes  cheese  on  his  own 
land,  and  who  buys  runnet  and  salt ;  or,  as  in  a  case  mentioned  at  the  bar, 
*where  a  man  makes  his  own  apples  into  cider,  though  there  be  r*roq 
an  expense  attending  the  operation,  and  though  many  things  are  L 
to  be  bought,  and  some  mixture,  yet  he  is  no  trader ;  for,  it  is  the  usual 
mode  of  enjoying  land  in  the  cider  counties.  So,  in  the  alum-works,  as 
determined,  where  the  operation  was  proved  to  be  the  necessary  and 
constant  mode  practised  by  the  proprietors  of  alum-works.  Or,  like 
the  case  of  coal-mines,  where  raising  them  out  of  the  pit  is  as  neces- 
sary to  the  enjoyment  of  the  land  as  threshing  corn,  &c.  But,  where 
the  produce  of  the  land  is  merely  the  raw  material  of  a  manufacture,  and 
used  as  such,  and  not  according  to  the  usual  mode  of  enjoying  the  land  ; 
in  short,  where  the  produce  of  the  land  is  an  insignificant  article  in  com- 
parison of  the  whole  expense  of  the  manufacture,  there  he  ought  to  be 
considered  as  a  trader"  If  this  man  is  not  a  trader,  it  is  difficult  to 
see  how  any  cow-keeper  can  be  a  trader :  the  case  discloses  every  ele- 
ment of  trading.  Bartholomew  v.  Sherwood,  cited  in  Patman  v.  Vaughan, 
1  T.  R.  573,  is  well  deserving  of  attention.  It  appeared  in  evidence, 
that  Davies,  the  bankrupt,  had  rented  a  considerable  farm  at  Whit- 
church, and  that  he  kept  two,  and  occasionally  three  teams  of  horses 
for  the  farming  business  ;  that  previously  to  his  taking  the  farm,  he  had 
lived  with  an  uncle,  during  which  time  he  attended  several  different 
fairs,  and  occasionally  bought  and  sold  horses :  that,  after  he  took  the 
farm  at  Whitchurch,  there  were  several  instances  of  his  attending  fairs, 
and  every  now  and  then  buying  a  horse  which  was  not  calculated  for 
the  farming  business,  and  which  he  constantly  sold  again ;  and  that, 
during  the  course  of  two  years,  he  had  bought  and  sold  five  or  six  horses 
in  this  manner,  two  of  which  had  been  sold  directly  after  he  had  bought 
them,  for  the  sake  of  a  guinea  profit,  and  another  was  sold  again  within 
three  days.  No  evidence  being  offered  to  contradict  this  on  the  part 
of  the  defendant,  the  judge  left  it  to  the  jury  on  the  plaintiff's  evi- 
dence; *and  they  found  a  verdict  for  the  plaintiff.  Upon  a  mo-  r*f»qA 
tion  for  a  new  trial,  Ashhurst,  J.,  said, — "  It  is  admitted,  on  the  L 
part  of  the  defendant,  that  this  was  a  matter  of  evidence,  and  proper 
for  the  consideration  of  the  jury.  Then,  if  it  were  proper  to  be  left  to 
them,  and  there  was  no  evidence  to  contradict  it,  they  were  bound  to 
find  as  they  did.  The  general  principle  is  right,  that  a  farmer,  as  such, 
vol.  xv.— 46  2  H 
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is  not  an  object  of  the  bankrupt  laws :  and,  if  a  farmer  in  the  course 
of  his  business  buy  a  horse,  and,  after  using  him  some  time,  sell  him 
again,  that  will  not  subject  him  to  the  bankrupt  laws.  But,  in  this 
case,  the  evidence  is,  that  he  bought  horses  for  the  express  purpose  of 
gaining  by  it"  And  Buller,  J.,  said :  " It  appears  upon  the  evidence 
that  there  were  many  instances  of  the  bankrupt's  buying  horses  which  he 
could  not  use  in  his  farming  business,  and  others  which  he  bought  for 
the  express  purpose  of  selling  again.  Whether  there  were  more  or 
fewer  instances,  was  proper  to  be  left  to  the  consideration  of  the  jury. 
It  is  like  the  case  of  a  vintner,  who,  if  he  sell  only  a  few  dozen  of 
liquor  to  particular  friends,  cannot  be  made  a  bankrupt,  but,  if  he  be 
desirous  to  sell  to  every  person  who  applies,  that  will  subject  him  to  the 
bankrupt  laws.  But,  in  all  these  cases,  the  question  is,  whether  the 
person  buy  and  Bell  with  a  view  to  make  a  profit  by  it ;  and  that  is  pro- 
per to  be  left  for  the  consideration  of  the  jury."  [Maule,  J. — The 
horses  there  had  nothing  to  do  with  the  cultivation  of  the  farm.  Here, 
it  is  found  that  there  was  no  profit  derived  by  Haviland  from  the  sale 
of  the  milk,  except  as  ancillary  to  the  management  of  his  farms.  The 
main  object  of  keeping  stock,  is,  to  manure  the  land.  Do  you  say  that 
Ex  parte  Dering  is  not  in  point  ?]  It  is  distinguishable  in  many  of  its 
circumstances.  There  is  no  covenant  here,  as  there  was  in  that  case, 
to  fodder  the  straw  and  green  crops  upon  the  farms ;  and  the  point  now 
made  was  not  urged  there. 
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*Honymany  for  the  defendant,  was  not  called  upon. 


Jervxs,  C.  J. — Though  in  one  sense  Haviland,  under  the  facts 
found  here,  was  a  cow-keeper,  inasmuch  as  he  kept  cows,  he  clearly  was 
not  a  cow-keeper  within  the  meaning  of  the  bankrupt  laws.  He  is  a 
farmer.  He  finds  it  a  convenient  and  profitable  mode  of  cultivating 
his  farm,  to  keep  cows  for  the  purpose  of  consuming  the  produce  on 
the  land ;  and,  the  cows  yielding  more  milk  than  could  be  consumed 
upon  the  premises,  he  sells  the  surplus.  I  think  the  case  is  governed 
by  Ex  parte  Dering.  The  act  was  intended  to  apply  to  persons  who 
keep  cows  for  the  purpose  of  carrying  on  the  trade  of  dealers  in  milk, 
and  not  to  farmers  who  merely  keep  a  few  cows  for  the  purposes  of 
their  farms. 

Maule,  J. — I  cannot  distinguish  tho  present  case  from  Ex  parte 
Dering. 

Cresswell,  J. — I  also  am  satisfied  that  the  decision  of  this  case  rests 
upon  the  same  ground  as  that  of  Ex  parte  Dering. 

Williams,  J. — I  am  of  the  same  opinion.  Ex  parte  Hammond,  1 
De  Gex's  B.  C.  93,  is  a  case  also  in  principle  like  this.  There,  a  tenant 
of  one  hundred  and  thirty  acres,  under  a  farming  lease  which  obliged 
him  to  fallow  or  plant  with  peas  or  potatoes  (among  other  things)  every 
third  year,  had  on  his  farm  twelve  acres  of  young  potatoes  and  twenty 
aores  of  green  peas  growing  in  open  fields  every  year,  and  consigned 
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the  produce  for  table  consumption  to  London  salesmen,  to  whom  he 
allowed  such  commission  as  was  usually  allowed  by  market-gardeners : 
and  it  was  held  that  he  was  not  a  market-gardener  within  the  5  &  6 
Vict.  c.  122,  s.  10.  Judgment  for  the  defendant. 
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In  the  years  1762  and  1763,  two  several  terms  of  1000  years  each  were  created,  for  mortgage 
purposes;  and,  the  mortgage  debts  haying  been  satisfied,  these  two  terms  were  in  1773 
assigned  to  one  Hill,  in  trust  to  attend  the  inheritance,  for  the  benefit  of  J.  C,  the  elder  (the 
great-grandfather  of  the  plaintiff),  who  was  then  seieed  in  fee.  In  1778,  the  estate  waa 
limited  in  strict  settlement,  on  the  marriage  of  J.  C.  the  younger  (the  plaintiff's  grandfather) ; 
and,  in  1813,  by  a  settlement  made  by  the  plaintiff's  father  and  grandfather,  the  estate  waa 
limited  to  the  plaintiff's  father  for  life,  with  remainder  to  such  of  his  children  as  he  should 
appoint:  but  in  neither  of  these  settlements  was  any  notice  taken  of  the  outstanding  terms. 
In  1840,  the  plaintiff's  father, — assuming  and  covenanting  that  ho  was  seised  in  fee, — sold 
the  estate  to  one  M.  D.,  with  whom  the  defendant  was  assumed  to  be  identical ;  and  on  that 
occasion  the  two  satisfied  terms  of  1000  years  each  were  assigned,  by  the  executor*  of  Bill,  to  a 
trustee  for  M.  D.  to  attond  and  protect  the  inheritance.  M.  D.  had  no  notice,  at  the  time 
of  the  purchase,  of  the  settlement  of  1813.  In  1844,  the  plaintiff's  father  duly  executed  the 
power  conferred  on  him  by  the  settlement  of  1813,  and  thereby  limited  the  estate,  after  his 
death  (which  took  place  in  1853),  to  his  eldest  son,  the  plaintiff  in  fee. 

In  ejectment  brought  by  the  plaintiff  to  recover  the  premises : — 

Held,  that  the  mere  circumstance  of  the  omission  of  all  mention  of  the  two  terms  for  1000  yean 
in  the  conveyances  of  the  estate  subsequent  to  1813,  would  not  justify  the  oourt  (even  if,  on 
the  authority  of  Doe  v.  Hilder,  2  B.  &  Aid.  782,  it  would  have  warranted  a  jury)  in  presuming 
their  surrender ;  and  that,  inasmuch  as  a  court  of  equity  would  not  have  restrained  the  setting 
np  of  those  terms  by  M.  D.  in  a  oourt  of  law,  they  must  be  considered  as  still  subsisting,  not- 
withstanding the  statute  8  &  9  Vict  c.  112 ;  and  consequently  the  plaintiff  was  not  entitled  to 
recover,  because  those  terms  preceded  the  estate  acquired  by  him  under  the  settlement  of  1813, 
and  therefore  the  title  to  the  legal  possession  for  the  remainder  of  the  terms  was  not  in  him, 
but  in  the  assignee  thereof. 

This  was  an  action  of  ejectment  to  recover  a  messuage  or  dwelling- 
house  situate  in  the  parish  of  Wolverhampton,  in  the  county  of  Stafford, 
called  the  Wood  End  or  Wood  Hayes,  and  five  pieces  of  land  adjoining 
the  same,  and  also  two  pieces  of  land  called  Wednesfield,  situate  in 
the  same  parish.     The  defendant  appeared  and  defended  for  the  whole. 

The  cause  came  on  to  be  tried  before  Wightman,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Stafford,  when  a  verdict  was  by  consent  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  the  following 
case: — 

The  plaintiff,  Thomas  Swinfen  Cottrell,  is  the  eldest  son  of  Thomas 
Swinfen  Cottrell  the  elder,  deceased,  and  Elizabeth  his  wife,  also  de- 
ceased, and  claims  to  be  entitled  in  fee-simple  to  the  premises  in  ques- 
tion under  and  by  virtue  of  the  indenture  of  the  4th  of  May,  1813, 
and  the  deed  of  appointment  of  the  10th  of  October,  1844,  hereinafter 
respectively  mentioned. 

♦By  indentures  of  lease,  release,  and  assignment,  dated  re-  r*roo 
spectively  the  21st  and  22d  of  April,  1773,  and  made  between  *- 
the  Rev.  John  Lea,  clerk,  Thomas  Lea,  Samuel  Haley,  and  Sarah  his 
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wife,  and  Mary  Lea,  of  the  first  part,  John  Davies  of  the  second  part, 
William  Egington  and  his  wife  of  the  third  part,  Joseph  Cottrell  of  the 
fourth  part,  and  William  Hill  of  the  fifth  part, — and  which  indentures 
were  duly  executed  by  all  the  aforesaid  parties, — after  reciting,  that, 
by  an  indenture  of  lease  dated  the  12th  of  June,  1762,  made  between 
the  said  William  Egington  of  the  one  part,  and  Ruth  Butler  of  the 
other  part,  the  said  William  Egington  demised  by  way  of  mortgage,  for 
the  term  of  one  thousand  years,  unto  the  Baid  Ruth  Butler,  her  execu- 
tors, administrators,  and  assigns,  two  undivided  third  parts  or  shares 
of  certain  premises,  including  those  which  are  the  subject  of  this  action, 
to  secure  the  repayment  of  SOL  and  interest  on  the  12th  of  December 
then  next  ensuing ;  and  that,  by  an  indenture  of  assignment  and  demise 
dated  the  29th  of  June,  1763,  made  between  the  executrixes  of  the 
said  Ruth  Butler,  then  deceased,  of  the  first  part,  the  said  W.  Eging- 
ton of  the  second  part,  and  Jane  Shenton  of  the  third  part,  the  said 
executrixes,  in  consideration  of  the  repayment  to  them  by  the  said 
Jane  Shenton  of  the  said  mortgage-money  and  some  interest  thereon, 
assigned  to  the  said  Jane  Shenton,  her  executors,  administrators,  and 
assigns,  the  premises  comprised  in  the  said  lease  to  the  said  Ruth  But- 
ler for  the  residue  of  the  said  term  of  one  thousand  years ;  and  the 
said  W.  Egington,  in  consideration  of  a  further  advance  to  him,  also 
demised  by  way  of  mortgage  unto  the  said  Jane  Shenton,  her  executors, 
administrators,  and  assigns,  the  other  third  part  or  share  in  the  said 
premises  for  the  term  of  one  thousand  years  from  the  date  thereof; — 
and  further  reciting  a  subsequent  assignment  by  the  said  Jane  Shenton 
^-o^-.  (confirmed  by  the  said  W.  Egington  and  *Elizabeth  his  wife),  for 
J  the  consideration  therein  mentioned,  of  the  whole  of  the  said 
premises  to  Stephen  Falkner,  for  the  remainder  of  the  two  several 
terms  of  one  thousand  years,  and  one  thousand  years,  to  secure  the  re- 
payment to  the  said  Stephen  Falkner  of  1602.  and  interest,  as  therein 
mentioned ;  and  that,  by  an  indenture  of  the  12th  of  June,  1770,  made 
between  the  said  Stephen  Falkner  of  the  first  part,  the  said  W.  Eging- 
ton and  Elizabeth  his  wife  of  the  second  part,  and  the  Rev.  Samuel 
Lea  of  the  third  part,  in  consideration  of  the  payment  by  the  said 
Samuel  Lea  to  the  said  Stephen  Falkner  of  the  mortgage-money  and 
interest  due  to  the  latter,  and  of  a  further  advance  made  by  the  said 
Samuel  Lea  to  the  said  W.  Egington  and  Elizabeth  his  wife,  demised, 
ratified,  and  confirmed  unto  the  said  Samuel  Lea,  his  executors,  admin- 
istrators, and  assigns,  the  whole  of  the  said  premises,  by  way  of  mort- 
gage, for  the  residue  of  the  above-mentioned  terms  respectively ; — and 
also  reciting  the  death  of  the  said  Samuel  Lea,  having  made  his  will, 
and  appointed  executors,  who  had  duly  proved  the  same ; — the  premises 
which  are  the  subject  of  this  action,  were,  together  with  others,  for  the 
consideration  therein  mentioned,  conveyed  to  the  said  Joseph  Cottrell 
in  fee-simple ;  and  the  two  several  terms  of  one  thousand  years  respect- 
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ively  were  assigned  by  the  executors  of  the  said  Samuel  Lea  (the  prin- 
cipal money  and  interest  due  to  them  being  discharged  by  the  said 
Joseph  Cottrell)  to  William  Hill,  his  executors,  administrators,  and 
assigns,  for  all  the  residue  thereof,  in  trust  to  attend  the  inheritance 
for  the  benefit  of  the  said  Joseph  Cottrell,  his  heirs  and  assigns. 

By  indentures  of  lease  and  release,  dated  respectively  the  27th  and 
28th  of  September,  1778, — the  release  made  between  the  said  Joseph 
Cottrell,  therein  called  the  elder,  and  Joseph  Cottrell  the  younger, 
eldest  son  of  *the  said  Joseph  Cottrell  the  elder,  of  the  first 
part,  Thomas  Swinfen  and  Alice  Grundy  of  the  second  part, 
Samuel  Perkes  and  Joseph  Palmer  of  the  third  part,  and  Samuel  Grundy 
and  John  Corser  of  the  fourth  part, — being  a  settlement  made  in  con- 
templation of  the  marriage  of  the  said  Joseph  Cottrell  the  younger  and 
the  said  Ann  Grundy, — the  premises  which  are  the  subject  of  this  action 
were,  for  the  consideration  therein  mentioned,  conveyed  by  the  said 
Joseph  Cottrell  the  elder,  to  the  said  Samuel  Perkes  and  Joseph  Palmer, 
To  the  use  (after  the  solemnization  of  the  said  then  intended  marriage) 
of  the  said  Joseph  Cottrell  the  elder  and  his  assigns  for  life,  with  re- 
mainder to  the  use  of  the  said  Joseph  Cottrell  the  younger  and  his 
assigns  for  life,  with  remainder  to  the  use  of  the  said  Samuel  Perkes 
and  Joseph  Palmer,  and  their  heirs,  during  the  life  of  the  said  Joseph 
Cottrell  the  younger,  upon  trust  to  support  contingent  remainders,  with 
remainder  to  the  use  of  the  said  Ann  Grundy,  for  life,  with  remainder 
to  the  use  of  the  said  Samuel  Perkes  and  Joseph  Palmer,  and  their 
heirs,  during  the  life  of  the  said  Ann  Grundy,  in  trust  to  support  con- 
tingent remainders,  with  remainder  to  the  use  of  the  first  son  of  the 
body  of  the  said  Joseph  Cottrell  the  younger  on  the  body  of  the  said 
Ann  Grundy  lawfully  to  be  begotten,  and  the  heirs  of  the  body  of  such 
first  son  lawfully  issuing,  with  divers  remainders  over,  and  ultimately 
to  the  use  of  the  right  heirs  of  the  said  Joseph  Cottrell  the  younger. 

The  said  marriage  between  the  said  Joseph  Cottrell  the  younger  and 
the  said  Ann  Grundy  was  duly  had  and  solemnized  shortly  after  the 
date  and  execution  of  the  above-recited  indenture. 

The  said  Thomas  Swinfen  Cottrell  the  elder,  the  father  of  the  plaintiff 
in  this  suit,  was  the  eldest  son  of  the  said  marriage,  and  had,  at  the 
time  of  the  making  of  the  indenture  next  hereinafter  mentioned,  at- 
tained the  age  of  twenty-one  years. 

*The  said  Joseph  Cottrell  the  elder  died  in  or  about  January,  .„,.„- 
1791.     On  the  4th  of  August,  1810,  the  said  Thomas  Swinfen  L 
Cottrell  the  elder  intermarried  with  Elizabeth  Bateman,  who  was  living 
at  the  date  of  the  indenture  next  hereinafter  mentioned ;  and  the  plain- 
tiff was  the  eldest  son  of  such  marriage. 

By  indentures  of  lease  and  release,  dated  respectively  the  8d  and  4th 
of  May,  1813, — the  release  made  between  the  said  Joseph  Cottrell  the 
younger  and  Anne  his  wife  of  the  first  part,  the  said  Thomas  Swinfen 
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Cottrell  the  elder  of  the  second  part,  Benjamin  Whittaker  of  the  third 
part,  William  Garfield  of  the  fourth  part,  James  Hordern  and  Samuel 
Cottrell  of  the  fifth  part,  and  William  Buckley  and  Joseph  Grundy  of 
the  sixth  part, — reciting  the  before-mentioned  indentures  of  lease  and 
release  of  the  27th  and  28th  of  September,  1778,  and  that  the  said 
Thomas  Swinfen  Cottrell  the  elder  had  attained  the  age  of  twenty-one 
years ;  and  further  reciting  that  the  said  Joseph  Cottrell  the  younger 
and  Anne  his  wife  and  Thomas  Swinfen  Cottrell  the  elder  had  agreed 
to  suffer  a  cominota  recovery  of  the  hereditaments  comprised  in  the  said 
indenture  of  the  28th  of  September,  1778,  and  had  also  agreed  that  the 
same  recovery,  when  suffered,  should  enure  to  the  use,  upon  the  trusts, 
and  for  the  ends,  intents,  and  purposes  thereinafter  expressed  and  de- 
clared,— It  was  witnessed,  that,  in  pursuance  of  the  said  agreement, 
and  for  the  barring  and  extinguishing  of  all  estates-tail,  and  remainders 
and  reversions  thereupon  expectant  or  depending,  of  and  in  the  mes- 
suages, tenements,  or  dwelling-houses,  closes,  pieces,  or  parcels  of  land, 
and  hereditaments  thereinafter  mentioned,  ancf  intended  to  be  thereby 
released,  with  the  appurtenances,  and  for  the  limiting  and  assuring  of 
the  same  hereditaments  to  the  uses,  upon  the  trusts,  and  for  the  ends, 
intents,  and  purposes  thereinafter  expressed  and  declared,  and  for  and 
in  consideration  of  the  sum  of  10$.  by  the  said  Benjamin  Whittaker  to 
*ro7i  the  said  *  Joseph  Cottrell  and  Ann  his  wife  and  Thomas  Swinfen 
-*  Cottrell,  they,  the  said  Joseph  Cottrell  the  younger  and  Ann  his 
wife  and  Thomas  Swinfen  Cottrell  the  elder,  and  each  and  every  of 
them,  granted,  bargained,  sold,  aliened,  released,  and  confirmed  unto 
the  said  Benjamin  Whittaker,  in  his  actual  possession,  &c,  and  to  his 
heirs  and  assigns,  the  premises  in  question,  unto  and  to  the  use  of  the 
said  Benjamin  Whittaker  and  his  heirs,  to  the  intent  that  he  might  be- 
come perfect  tenant  of  the  freehold,  against  whom  a  good  and  perfect 
common  recovery  with  double  voucher  might  be  had  and  suffered  there- 
of according  to  the  usual  course  of  common  recoveries  for  assurance  of 
lands:  and  by  the  said  indenture  it  was  covenanted,  declared,  and 
agreed  that  the  said  common  recovery,  when  suffered,  should  enure,  as 
to  the  said  premises,  to  the  use  of  such  person  and  persons,  and  for 
such  estate  or  estates,  as  the  said  Joseph  Cottrell  the  younger  and  Ann 
his  wife  and  the  said  Thomas  Swinfen  Cottrell  the  elder,  during  their 
joint  lives,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing, 
should  from  time  to  time  jointly  direct,  limit,  or  appoint,  and,  for  want 
of  such  joint  direction,  limitation,  or  appointment,  to  the  use  of  the  said 
Joseph  Cottrell  the  younger  and  his  assigns  for  and  during  the  term  of 
his  natural  life,  with  remainder  to  the  use  of  the  said  Ann  Cottrell,  the 
wife  of  the  said  Joseph  Cottrell  the  younger,  for  her  life,  in  bar  of 
dower,  with  remainder  to  the  use  of  the  said  Thomas  Swinfen  Cottrell, 
the  elder,  and  his  assigns,  for  his  life ;  and,  immediately  after  the  de- 
cease of  the  survivor  of  them  the  said  Joseph  Cottrell  the  younger  and 
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Ann  his  wife  and  Thomas  Swinfen  Cottrell  the  elder,  to  the  use  of  all 
and  every  or  such  one  or  more  of  the  children  of  the  said  Thomas 
Swinfen  Cottrell  the  elder,  and  for  such  estate  and  estates,  as  the  said 
Thomas  Swinfen  Cottrell  the  elder  by  any  deed  or  deeds  to  be  sealed 
and  delivered  by  him  in  the  presence  of,  and  to  *be  attested  by,  r#„ft 
two  or  more  credible  witnesses,  or  by  his  last  will  and  testament,  *- 
should  from  time  to  time  direct,  limit,  or  appoint ;  and,  in  default  of 
such  appointment,  to  the  use  of  all  and  every  the  child  and  children  of 
the  said  Thomas  Swinfen  Cottrell  the  elder,  as  tenants  in  common,  and 
the  heirs  of  their  bodies,  with  cross-remainders  between  the  said  child- 
ren, and  with  remainder  to  the  right  heirs  of  the  said  Thomas  Swinfen 
Cottrell  the  elder. 

In  pursuance  of  the  provisions  contained  in  the  said  indenture  of  the 
4th  of  May,  1813,  a  common  recovery  of  the  said  premises  was  duly 
suffered  in  Easter  Term,  53  G.  8,-1813. 

The  said  Joseph  Cottrell  the  younger  and  Ann  his  wife  died,  the 
former  in  June,  1833,  and  the  latter  in  September,  1827,  without  having 
joined  the  said  Thomas  Swinfen  Cottrell  the  elder  in  executing  the 
joint  power  of  appointment  contained  in  the  said  indenture  of  the  4th 
of  May,  1813. 

By  an  indenture  of  mortgage,  dated  the  24th  of  March,  1836,  the 
said  Thomas  Swinfen  Cottrell  the  elder,  in  consideration  of  200?.  lent 
to  him  by  Sarah  Saunders  and  Edward  Hall,  demised  the  premises  in 
question  to  the  last-mentioned  parties  for  the  term  of  one  thousand 
years,  which  deed  contained  a  covenant  from  him  that  he  was  seised  in 
fee  simple  of  the  premises,  and  had  good  right  to  convey,  with  the  usual 
covenant  for  quiet  enjoyment  after  default  in  payment  of  the  mortgage 
money.     This  deed  was  not  enrolled  in  Chancery. 

By  an  indenture  of  the  19th  of  January,  1837,  in  consideration  of 
the  payment  by  William  Steel  of  such  mortgage-money  to  the  said 
Sarah  Saunders  and  Edward  Hall,  and  of  the  further  advance  of  8002. 
to  the  said  Thomas  Swinfen  Cottrell  the  elder,  the  premises  were  assigned 
by  the  said  Sarah  Saunders  and  Edward  Hall,  and  granted,  ratified,  and 
confirmed  by  the  said  Thomas  *Swinfen  Cottrell  the  elder  to  the  r*rqo 
said  William  Steel,  for  the  residue  of  the  said  last-mentioned  term.  *- 
This  deed  was  enrolled  in  Chancery  on  the  21st  of  January,  1837,  pur- 
suant to  the  3  &  4  W.  4,  c.  74,  for  the  abolition  of  fines  and  recoveries ; 
and  an  endorsement  of  such  enrolment  was  duly  made  thereon. 

By  indentures  of  lease  and  release  dated  the  27th  and  28th  of  July, 
1838,  made  between  the  said  Thomas  Swinfen  Cottrell  the  elder  and 
Elizabeth  his  wife  of  the  first  part,  the  said  William  Steel  of  the 
second  part,  the  Rev.  John  Clare  of  the  third  part,  and  Henry  Little- 
wood  of  the  fourth  part,  being  an  indenture  of  mortgage  and  assignment, 
— after  reciting  the  said  indenture  of  the  28th  of  September,  1778,  and 
the  marriage  of  the  said  Joseph  Cottrell  the  younger  and  Ann  Grundy, 
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and  the  deaths  of  Joseph  Cottrell  the  elder,  Joseph  Cottrell  the  younger 
and  Ann  his  wife,  and  that  the  said  Thomas  Swinfen  Cottrell  the  elder 
was  the  first  son  of  the  said  Joseph  Cottrell  the  younger  and  Ann  his 
wife, — in  consideration  of  5002.  paid  by  the  said  John  Clare  to  the  said 
William  Steel,  and  of  the  further  sum  of  500/.  paid  by  him  to  the  said 
Thomas  Swinfen  Cottrell  the  elder,  the  said  Thomas  Swinfen  Cottrell 
the  elder  did  grant,  bargain,  sell,  and  release,  and  the  said  Elizabeth 
his  wife  did  release,  quit  claim,  and  dispose  of  unto  the  said  John  Clare 
and  his  heirs,  all  the  aforesaid  premises,  to  hold  the  same  unto  the  said 
John  Clare  and  his  heirs  and  assigns,  freed  and  absolutely  discharged 
from  the  said  estate  tail,  and  all  other  estates  tail,  remainders,  limita- 
tions over,  reversions,  estates,  rights,  interests,  and  powers  to  take 
effect  after  or  in  defeasance  of  such  estate  tail,  and  also  discharged  from 
the  title  to  dower  of  the  said  Elizabeth  Cottrell,  to  the  use  of  the  said 
John  Clare,  his  heirs  and  assigns,  subject  to  redemption  on  payment  of 
the  mortgage- money  and  interest. 

*<um  ^e  sa^  l&st-mentioned  indenture  contained  a  power  *of  sale 
J  on  default  in  payment  of  the  mortgage-money,  and  covenants  by 
the  said  Thomas  Swinfen  Cottrell  the  elder  for  the  acknowledgment 
of  the  same  by  the  said  Elizabeth  his  wife ;  that  the  said  Thomas  Swin- 
fen Cottrell  the  elder  had  good  right  to  convey,  for  quiet  enjoyment 
after  default ;  and  for  further  assurance.  And  by  the  same  indenture 
the  said  William  Steel  assigned  the  said  premises  to  the  said  Henry 
Littlewood  for  the  remainder  of  the  last-mentioned  term  of  one  thou- 
sand years,  in  trust  for  the  said  John  Clare,  and  to  attend  the  inheri- 
tance. 

The  last-mentioned  deed  was  duly  acknowledged  by  the  said  Elizabeth 
Cottrell  before  two  commissioners  duly  authorized  to  take  acknowledg- 
ments from  married  women  in  the  county  of  Stafford,  and  was  also  duly 
enrolled  in  Chancery  in  1838,  in  pursuance  of  the  statute  for  the  aboli- 
tion of  fines  and  recoveries. 

Before  the  making  of  the  indenture  hereinafter  next  mentioned,  the 
said  John  Clare,  the  mortgagee,  died,  leaving  the  Rev.  George  Boodle 
Clare,  his  eldest  son  and  heir-at-law. 

By  indentures  of  lease  and  release,  dated  the  22d  and  23d  of  Decem- 
ber, 1839,  made  between  the  said  Thomas  Swinfen  Cottrell  the  elder 
and  Elizabeth  his  wife  of  the  first  part,  the  said  Rev.  George  Boodle 
Clare  of  the  second  part,  Charlotte  Clare,  administratrix  with  the  will 
annexed  of  the  said  John  Clare,  deceased,  of  the  third  part,  the  said 
Henry  Littlewood  of  the  fourth  part,  and  Mark  Devey  of  the  fifth  part, 
in  consideration  of  the  payment  by  the  said  Mark  Devey  of  100(M.  to 
the  said  Charlotte  Clare,  as  such  administratrix  as  aforesaid,  being  the 
mortgage-money  under  the  indenture  of  the  28th  of  July,  1838,  and  the 
further  sum  of  3002.  also  paid  by  him  to  the  said  Thomas  Swinfen  Cot- 
trell the  elder,  the  said  George  Boodle  Clare,  for  the  nominal  conside- 
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ration  therein  mentioned,  released,  and  conveyed,  *and  the  said  r*r41 
Thomas  Swinfen  Cottrell  the  elder  and  Elizabeth  his  wife  granted,  *• 
bargained,  sold,  released,  and  confirmed,  the  premises  in  question  unto 
the  use  of  the  said  Mark  Devey  in  fee,  subject  to  redemption  on  repay- 
ment of  1300 J.  and  interest  on  a  day  therein  mentioned. 

This  indenture  contained  covenants  from  the  said  Thomas  Swinfen 
Cottrell,  the  elder,  that  he  had  good  right  to  convey,  for  quiet  enjoy* 
ment,  and  for  further  assurance,  and  a  covenant  from  the  said  Henry 
Littlewood  to  stand  possessed  Of  the  residue  of  the  term  of  one  thou- 
sand years  assigned  to  him  by  the  indenture  of  the  28th  of  July,  1838, 
in  trust  for  the  said  Mark  Devey. 

The  last-mentioned  deed  was  duly  acknowledged  by  the  said  Eliza- 
beth Cottrell  before  commissioners  of  the  city  of  Stafford  duly  autho- 
rized to  take  acknowledgments  of  deeds  from  married  women ;  and  an 
endorsement  of  such  acknowledgment  was  duly  made  thereon,  but  the 
said  deed  was  not  executed  by  the  said  Henry  Littlewood. 

On  the  26th  and  27th  of  October,  1840,  indentures  of  lease  and  re- 
lease were  made  between  the  said  Thomas  Swinfen  Cottrell  the  elder 
of  the  first  part,  the  said  Mark  Devey  of  the  second  part,  John  Edward 
Bealey  of  the  third  part,  Thomas  Farmer  and  William  Stocks  of  the 
fourth  part,  and  William  Harrison  of  the  fifth  part.  The  lease  recited 
the  before-mentioned  indentures  of  the  21st  and  22d  of  April,  1778, 
and  of  the  27th  and  28th  of  September,  1778,  the  death  of  Joseph 
Cottrell  the  elder,  the  marriage  of  Joseph  Cottrell  the  younger  and 
Ann  Grundy,  and  their  deaths,  and  that  the  said  Thomas  Swinfen 
Cottrell  the  elder  was  their  first  son,  and  that  he  was  the  heir-at-law 
of  the  said  Joseph  Cottrell  the  younger ;  and  also  recited  the  several 
indentures  of  mortgage  hereinbefore  mentioned  and  referred  to,  and 
that  Mark  Devey  had  contracted  with  the  said  Thomas  Swinfen  Cot- 
trell the  elder  for  the  absolute  purchase  of  *the  premises  in  ques-  i-*k4o 
tion,  free  from  encumbrances,  for  the  sum  of  20002.,  of  which  ^ 
the  said  mortgage  debt  of  13002.  then  due  to  the  said  Mark  Devey  was 
to  be  part.  It  further  recited  the  death  of  the  said  William  Hill,  to 
whom  the  two  mortgage  terms  of  one  thousand  years  respectively  men- 
tioned in  the  indenture  of  the  22d  of  April,  1773,  had  been  assigned 
by  that  indenture  to  attend  the  inheritance ;  the  appointment  by  him 
of,  executors  to  his  will ;  and  the  further  appointment  by  his  surviving 
executor  of  the  said  Thomas  Farmer  and  Samuel  Stocks  (parties  there- 
to) as  his  executors.  And  by  the  said  indentures  of  the  26th  and  27th 
of  October,  1840,  the  said  premises,  the  Bubject  of  this  action,  were 
then,  in  consideration  of  the  sum  of  13002.  then  due  to  the  said  Mark 
Devey  as  the  said  mortgage  debt,  and  of  the  further  sum  of  7002.  paid 
by  him  to  the  said  Thomas  Swinfen  Cottrell  the  elder,  making  together 
20002.,  granted,  bargained,  sold,  aliened,  released,  and  appointed  by 
the  said  Thomas  Swinfen  Cottrell  the  elder  to  the  said  Mark  Devey  in 
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fee :  and  by  the  same  indenture  the  said  Thomas  Farmer  and  Samuel 
Stocks,  as  such  executors  as  aforesaid,  by  the  direction  of  the  said 
Thomas  Swinfen  Cottrell  the  elder,  assigned  the  said  premises  to 
William  Harrison  for  the  residue  of  the  several  terms  of  one  thousand 
years  and  one  thousand  years  respectively  mentioned  in  the  said  inden- 
ture of  the  22d  of  April,  1773,  in  trust  for  the  said  Mark  Devey,  his 
heirs  and  assigns,  and  to  be  assigned  or  disposed  of  as  he  or  they  should 
direct  or  appoint,  and  in  the  mean  time  to  attend  the  inheritance,  to 
protect  the  same  from  all  mesne  encumbrances. 

This  deed  also  contained  covenants  by  the  said  Thomas  Swinfen 
Cottrell  the  elder,  that  he  had  good  right  to  convey,  for  quiet  enjoy- 
ment, free  from  encumbrances,  and  for  further  assurance. 
*r.o-i  At  the  time  of  the  making  of  the  last-mentioned  ^indenture, 
J  the  said  Thomas  Farmer  and  Samuel  Stocks  were  the  legal  per- 
sonal representatives  of  the  said  William  Hill  mentioned  in  the  inden- 
ture of  the  22d  of  April,  1773. 

By  an  indenture  of  the  27th  of  October,  1840,  made  between  the 
said  Henry  Littlewood  of  the  first  part,  the  said  Thomas  Swinfen  Cot- 
trell the  elder  of  the  Becond  part,  the  said  Mark  Devey  of  the  third 
part,  and  Joseph  Bealey  Stanley  of  the  fourth  part,  the  said  Henry 
Littlewood  assigned  to  the  said  Joseph  Bealey  Stanley  the  said  term 
of  one  thousand  years  mentioned  in  the  deed  of  the  28th  of  July,  1838, 
in  trust  for  the  said  Mark  Devey,  and  to  attend  the  inheritance. 

None  of  the  before-mentioned  deeds  since  the  year  1813  made  any 
mention  of  the  said  indentures  of  lease  and  release  of  the  3d  and  4th 
of  May,  1813 ;  nor  had  the  said  Mark  Devey,  or  any  of  the  parties 
claiming  under  any  such  deeds,  any  notice  thereof. 

On  the  10th  of  October,  1844,  the  said  Thomas  Swinfen  Cottrell 
the  elder  executed  a  deed  of  appointment,  of  the  same  date,  made 
between  the  said  Thomas  Swinfen  Cottrell  the  elder  of  the  one  part, 
and  Thomas  Swinfen  Cottrell  the  younger  (the  present  plaintiff)  of  the 
other  part, — by  which,  after  reciting  the  indenture  of  the  4th  of  May, 
1813,  it  was  witnessed,  that,  by  virtue  and  in  execution  of  the  power 
and  authority  to  him  thereby  reserved,  the  said  Thomas  Swinfen  Cot- 
trell the  elder  limited  and  appointed  the  said  premises  (after  his  de- 
cease) to  the  use  of  the  plaintiff  in  fee. 

This  deed  was  executed  by  the  said  Thomas  Swinfen  Cottrell  the 
elder  in  the  presence  of,  and  was  duly  attested  by,  two  credible  wit- 
nesses, as  required  by  the  power  in  that  behalf  contained  in  the  inden- 
ture of  the  4th  of  May,  1813. 

Thomas  Swinfen  Cottrell  the  elder  died  on  the  25th  of  August, 
1853. 

**5441       *Soon  after  the  execution  of  the  said  deed  of  appointment  of 

J  the  10th  of  October,  1844,  the  plaintiff  was  for  the  first  time 

informed  that  the  said  Mark  Devey  claimed  as  purchaser  to  be  entitled 
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to  an  estate  in  fee-simple  in  the  premises  in  question ;  and,  thereupon, 
in  October,  1844,  the  plaintiff  caused  a  notice  in  writing  to  be  given 
to  the  said  Mark  Devey,  of  the  said  indenture  of  the  4th  of  May, 
1813,  and  of  the  uses  to  which  the  premises  in  question  were  limited 
by  the  said  indenture ;  and  that,  under  and  by  virtue  of  the  limitations 
in  the  said  indenture,  the  plaintiff  claimed  to  be  entitled  to  an  estate 
m  fee-simple  in  the  premises  in  question.  This  was  the  first  notice 
that  the  said  Mark  Devey  had  received  of  the  said  indenture  of  the 
4th  of  May,  18^3. 

In  the  same  year  1844,  and  after  the  service  of  the  said  notice  on 
the  said  Mark  Devey,  the  solicitor  of  the  said  Mark  Devey  applied  for 
and  obtained  an  inspection  and  abstract  of  the  said  indenture. 

In  the  year  1845,  the  said  Mark  Devey  died,  having  in  the  month 
of  December,  1844,  made  his  will,  duly  executed-  to  pass  real  estate, 
whereby  he  devised  the  said  premises  to  John  Bealey  for  his  life,  with 
remainders  over. 

The  said  John  Bealey  is  still  living ;  and  the  said  Mark  Devey  and 
the  said  John  Bealey  have  successively  been  in  the  receipt  of  the  rents 
of  the  premises  in  question  from  the  execution  of  the  indentures  of  the 
26th  and  27th  of  October,  1840 :  and  the  defendant,  Richard  Hughes, 
was  at  the  commencement  of  this  action,  and  still-  is,  in  the  occupation 
thereof  as  tenant  of  the  said  John  Bealey. 

In  the  year  1845,  the  plaintiff  served  upon  the  said  John  Bealey  and 
the  said  Richard  Hughes  a  similar  notice  to  the  one  he  had  previously 
served  upon  the  said  Mark  Devey. 

The  question  for  the  opinion  of  the  court  was, — *whether  the  r<[^.- 
plaintiff  was  entitled  to  recover  in  this  action.     If  the  court  *- 
should  be  of  that  opinion,  the  verdict  for  the  plaintiff  was  to  stand ; 
but,  if  the  court  should  be  of  a  contrary  opinion,  the  verdict  was  to  be 
entered  for  the  defendant. 

WhateUy  (with  whom  was  Scotland),  for  the  plaintiff,  (a) — The  ques- 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  follows : — 

"That  the  plaintiff  is  entitled  to  an  estate  in  fee  in  the  messuage  and  lands  which  are  the 
subject  of  the  action  : 

"  That  Thomas  Swinfen  Cottrell  the  elder  (deceased),  the  father  of  the  plaintiff,  took  an  estate 
tail  in  the  said  messuage  and  lands  under  the  indentures  of  lease  and  release  of  the  27th  and 
26th  of  September,  1778 ;  and  that  the  indentures  of  lease  and  release  of  the  3d  and  4th  of  Hay, 
1813,  and  the  common  recovery  of  Easter  Term,  53  Q.  3,  were  good  and  effectual  to  bar  the  said 
estate-tail,  and  limit  the  said  messuage  and  lands  to  the  new  uses  declared  in  and  by  the  said 
indenture  of  the  4th  of  May,  1813 : 

"  That,  from  and  after  the  said  common  recovery  had  been  suffered,  and  until  his  death,  the 
said  Thomas  Swinfen  Cottrell  the  elder,  was  seised  only  of  an  estate  for  life,  with  a  power  of 
appointment  in  favour  of  all  or  some  or  one  of  his  children ;  and  that,  by  the  deed  of  appoint- 
ment of  the  10th  of  October,  1844,  being  a  valid  execution  of  the  said  power,  the  plaintiff 
became,  and  is  now,  entitled  to  an  estate  in  fee  in  possession  in  the  said  messuage  and  lands : 

"That  the  indentures  of  lease  and  release  of  the  22d  and  23d  of  December,  1839,  and  of  the 
26th  and  27th  of  October,  1840,  were  invalid  and  ineffectual  conveyances  by  the  said  Thomas 
Swinfen  Cottrell  the  elder  of  any  greater  estate  than  at  most  an  estate  for  his  life : 

"  That  the  defendant's  title  to  any  greater  estate  than  for  the  life  of  the  said  Thomas  Swinfen 
Oottrell  the  elder,  must  be  made  through  the  said  Thomas  Swinfen  Cottrell  the  elder  ae  tenant- 
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*^dfil  **on  *8>  wnetner  *ne  two  terms  *°f  on© .  thousand  years  re- 
J  spectively  created  by  the  indentures  of  the  12th  of  June,  1762, 
and  29th  of  June,  1763,  are  to  be  considered  as  still  subsisting.  [Wil- 
liams, J. — If  the' statute  8  &  9  Vict.  c.  112  had  never  been  passed,  the 
outstanding  terms  would  have  been  in  Harrison  by  virtue  of  the  inden- 
tures of  the  26th  and  27th  of  October,  1840.]  Certainly.  Bat  the 
question  is,  whether  there  is  not  evidence  from  which  the  court  may 
presume  those  terms  to  have  been  surrendered  prior  to  the  execution  of 
those  indentures,  in  the  absence  of  all  mention  of  them  in  the  interme- 
diate deeds.  [Williams,  J. — Can  we  presume  a  surrender  without  the 
intervention  of  a  jury?]  In  Doe  d.  Putland  v.  Hilder,  2  B.  &  Aid. 
782,  a  surrender  was  presumed.  A  term  was  created  in  1762,  and  as- 
signed over  to  a  trustee  in  1779,  to  attend  the  inheritance :  in  1814, 
the  owner  of  the  inheritance  executed  a  marriage  settlement ;  and,  in 
1816,  he  conveyed  his  life-interest  in  the  estate  to  a  purchaser,  as  a  se- 
curity for  a  debt ;  but  no  assignment  of  the  term  or  delivery  of  the 
deeds  relating  to  it  took  place  on  either  occasion :  in  1819,  an  actual 
assignment  of  the  term  was  made  by  the  administrator  of  the  trustee 
in  1779,  to  a  new  trustee  for  the  purchaser  in  1816 :  and  the  Court  of 
King's  Bench  held,  that,  under  these  circumstances,  on  an  ejectment 
**U71  Drougat  by  *a  prior  encumbrancer  against  the  purchaser,  the 
J  jury  were  warranted  in  presuming  that  the  term  had,  previously 
to  1819,  been  surrendered.  [Crbsswell,  J. — There  the  matter  went 
to  a  jury :  and  the  case  has  certainly  not  been  much  approved  of.] 
Abbott,  C.  J.,  in  giving  judgment,  says :  "  Where  a  term  of  years  be- 
comes attendant  upon  the  reversion  and  inheritance,  either  by  operation 
of  law,  or  by  special  declaration,  upon  the  extinction  of  the  objects  for 
which  it  was  created,  the  enjoyment  of  the  land  by  the  owner  of  the 
reversion  thus  become  the  cestui  que  trust  of  the  term,  may  be  ac- 
counted for  by  the  union  of  the  two  characters  of  cestui  qui  trust  and 
inheritor,  and  without  supposing  any  surrender  of  the  term;  and  there- 
fore, in  general,  such  enjoyment,  though  it  may  be  of  very  long  con- 
tinuance, may  possibly  furnish  no  ground  to  presume  a  surrender  of 
the  term.  But,  where  acts  are  done  or  omitted  by  the  owner  of  the  in- 
in-tail  under  the  indentures  of  lease  and  release  of  the  27th  and  28th  of  September,  1778,  and  is 
therefore  barred  by  the  said  common  reoovery : 

"  That  the  several  terms  of  one  thousand  years  and  one  thousand  years  mentioned  in  the 
indentures  of  lease  and  release  of  the  26th  and  27th  of  October,  1840,  are  the  only  valid  and 
existing  outstanding  terms  (if  any),  and,  being  created  and  assigned  to  attend  the  inheritance 
long  antecedent  to  the  indentures  of  lease  and  release  of  the  27th  and  28th  of  September,  1778, 
they  enure  to  support  and  protect  the  estates  limited  by  and  under  the  indenture  of  the  4th  of 
May,  1813,  and  cannot  be  set  up  by  the  defendant  under  the  indentures  of  the  26th  and  27th  of 
Ootober,  1840,  to  defeat  the  estate  of  the  plaintiff: 

"  That  the  said  oommon  recovery  had  the  effect  of  barring  and  putting  an  end  to  the  said  last- 
mentioned  terms  of  years : 

"  That  the  term  of  one  thousand  years  mentioned  in  the  deed  of  the  28th  of  July,  1838,  and1 
of  the  27th  of  October,  1840,  has  no  legal  and  valid  ezistenoe  bo  as  to  defeat  the  plaintiff's 
title." 
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heritance,  and  persons  dealing  with  him,  as  to  the  land,  which  ought 
not  reasonably  to  be  done  or  omitted  if  the  term  existed  in  the  hands 
of  a  trustee,  and  if  there  do  not  appear  to  be  anything  that  should  pre- 
vent a  surrender  from  having  been  made;  in  such  cases,  the  things 
done  or  omitted  may  most  reasonably  be  accounted  for  by  supposing  a 
surrender  of  the  term;  and  therefore  a  surrender  may  be  presumed/* 
[Williams,  J. — I  have  always  understood  it  to  be  a  question  for  the 
jury,  and  not  for  the  court.]  A  surrender  was  not  presumed  in  Doe 
d.  Blackwell  v.  Plowman,  2  B.  &  Ad.  573  (E.  C.  L.  R.  vol.  22) ;  but 
that  was  put  by  Parke,  J.,  expressly  on  the  ground  that  it  was  the  case 
of  a  marriage  settlement,  in  which  it  is  not  usual  in  point  of  practice 
to  notice  attendant  terms.  [Cresswell,  J. — What  ground  is  there 
for  presuming  that  Hill  had  surrendered  these  terms,  when  we  find  his 
representatives  dealing  with  them  ?]  Supposing,  then,  that  the  court 
cannot  presume  those  terms  to  have  been  surrendered,  they  cannot  help 
Mark  Devey's  *title.  Those  terms  have  by  the  statute  8  &  9  r#^Q 
Vict.  c.  112,  ceased  and  determined.  The  1st  section  of  that  sta-  ■- 
tute,  after  reciting  "  that  the  assignment  of  satisfied  terms  had  been 
found  to  be  attended  with  great  difficulty,  delay,  and  expense,  and  to 
operate  in  many  cases  to  the. prejudice  of  the  persons  justly  entitled 
to  the  lands  to  which  they  relate,"  enacts  "that  every  satisfied  term  of 
years  which,  either  by  express  declaration  or  by  construction  of  law, 
shall,  upon  the  31st  of  December,  1845,  be  attendant  upon  the  inheri- 
tance or  reversion  of  any  lands,  shall  on  that  day  absolutely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or  reversion  whereof  such 
term  shall  be  attendant  as  aforesaid,  except  that  every  such  term  of 
years  which  shall  be  so  attendant  as  aforesaid  by  express  declaration, 
although  hereby  made  to  cease  and  determine,  shall  afford  to  every  per- 
son the  same  protection  against  every  encumbrance,  charge,  estate, 
right,  action,  suit,  claim,  and  demand,  as  it  would  have  afforded  to  him 
if  it  had  continued  to  subsist,  but  had  not  been  assigned  or  dealt  with, 
after  the  said  31st  of  December,  1845,  and  shall,  for  the  purpose  of 
such  protection,  be  considered  in  every  court  of  law  and  of  equity  to 
be  a  subsisting  term."  That  clause  came  under  consideration  in  Doe 
d.  Cadwalader  v.  Price,  16  M.  &  W.  603.f  There  A.,  in  1839,  died 
seised  in  fee  of  lands,  of  which  his  eldest  son,  B.,  was  his  tenant :  on 
his  death,  B.,  supposing  him  to  have  died  intestate,  entered  on  the  lands 
claiming  them  as  heir-at-law,  and  in  1830  mortgaged  them  in  fee,  and 
levied  a  fine  to  confirm  the  mortgage ;  and  at  the  same  time  an  out- 
standing term  of  500  years  was  by  his  direction  assigned  to  a  trustee 
for  the  mortgage :  in  1835,  B.  sold  the  estate  to  the  defendant,  who 
paid  off  the  mortgage ;  the  legal  estate  in  fee  and  the  equity  of  re- 
demption were  conveyed  to  the  defendant,  and  the  term  was  assigned  to 
a  trustee  for  him,  to  attend  the  inheritance :  in  1845,  it  was  discovered 
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*-i<)1  *that  A.  had  executed  a  will,  whereby  he  devised  the  lands  in  fee 
J  to  his  second  son,  who  thereupon  brought  ejectment  to  recover 
the  estate  from  the  defendant,  and  laid  a  demise  in  the  name  of  the 
trustee  to  whom  the  term  was  assigned  in  1835 :  and  it  was  held,  that, 
by  the  operation  of  the  8  &  9  Vict.  c.  112,  the  term  had  absolutely 
determined,  and  that  the  plaintiff  could  not  recover  upon  the  demise 
laid  in  the  name  of  the  trustee.  Parke,  B.,  in  delivering  judgment, 
said :  "  As  the  plaintiff  has  in  his  declaration  a  demise  by  a  trustee  of  the 
term,  added  to  that  of  the  real  claimant  of  the  property,  we  must  decide 
whether  that  satisfied  term  did  or  did  not  continue  after  the  31st  of 
December,  1845;  and,  in  order  to  do  this,  we  must  also  determine 
whether  the  party  claiming  the  protection  of  the  term  was  really  entitled 
to  that  protection  against  an  encumbrance  ;  and,  as  that  is  a  question 
of  equity,  we  have  thrown  on  us  the  duty  of  a  court  of  equity,  without 
adequate  machinery.  Such,  however,  is  the  operation  of  the  act,  and 
we  must  therefore  decide  whether  the  defendant,  who  was  in  posses- 
sion, wanted  the  protection  of  this  term.  Now,  as  we  have  already 
held  that  he  did  not,  seeing  that  he  had  the  legal  estate  wholly  inde- 
pendent of  the  term,  his  case  does  not  fall  within  the  latter  part  of  the 
1st  section  of  the  statute ;  but  it  falls  within  the  former  part  of  it ;  the 
effect  of  which  is,  that  the  term  actually  ceased  and  determined,  by  the 
operation  of  the  act,  on  the  81st  of  December,  1845,  and  consequently 
the  plaintiff  cannot  recover  on  the  demise  of  the  trustee  of  the  term. 
If  it  had  turned  out  that  the  defendant  wanted  the  protection  of  the 
term,  on  the  ground  that  he  was  a  purchaser  for  valuable  consideration, 
it  would  be  necessary  for  us  to  determine  what  course  he  ought  to  take ; 
probably  it  would  be  necessary  for  him  to  apply  to  a  court  of  equity, 
or  to  apply  to  this  court  to  strike  out  of  the  declaration  the  demise  in 
+XZQ-*  the  name  of  the  trustee ;  but,  as  *he  does  not  want  the  protec- 
J  tion  of  the  term,  it  has  absolutely  ceased  and  determined  on  the 
31st  of  December,  1845."  [Jbuvis,  C.  J. — That  case  helps  you  to  a 
certain  extent :  it  shows  that  the  plaintiff  does  not  need  the  protection 
of  the  term,  but  that  the  defendant  does, — at  least  during  the  life  of 
Thomas  Swinfen  Cottrell.]  Doe  d.  Hall  v.  Moulsdale,  16  M.  k  W. 
689,f  is  also  in  point.  In  1784,  premises  were  leased  to  H.  J.  for  three 
lives.  H.  J.  by  his  will  devised  all  his  estate  and  interest  in  the  pre- 
mises to  his  wife  A.  J.,  her  heirs  and  assigns.  A.  J.,  in  1793,  conveyed 
the  estate  so  devised  to  her,  to  her  son  R.  J.,  and  the  heirs  of  his  body, 
with  a  proviso,  that,  if  he  should  have  no  child  living  at  his  death,  the 
limitation  thereby  made  should  cease,  and  the  estate  should  revert  to 
A.  J.,  her  heirs  and  assigns.  In  1811,  R.  J.  purchased  the  reversion 
in  fee  in  the  premises,  expectant  on  the  lease  for  lives,  which  was  duly 
conveyed  to  him,  and  at  the  same  time  an  old  satisfied  term  of  5000 
years  affecting  the  premises  was  assigned  to  a  trustee  for  him,  to  attend 
the  inheritance.     R.  J.  died  in  1812,  without  issue,  leaving  his  nephew 
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L.  J.  his  heir-at-law,  and  the  heir-at-law  of  A.  J.  The  lease  for  lives 
determined  in  1835.  And  it  was  held,  that,  since  the  statute  8  &  9 
Vict.  c.  112,  the  outstanding  term  would  have  been  no  defence  to  an 
ejectment  by  L.  J.,  or  any  person  claiming  under  him.  [Jervis,  C. 
J. — The  decision  there  being  against  the  lessor  of  the  plaintiff  on  another 
ground,  the  court  did  not  expressly  decide  this  point ;  and  the  term  was 
set  up  by  the  defendant.]  That  is  so :  but,  Parke,  B.,  in  delivering 
judgment,  says, — "  It  becomes  unnecessary  to  consider  the  effect  of  the 
satisfied  term  proved  by  the  defendant  to  exist,  though  we  have  no 
doubt  that  it  is  to  be  deemed  to  have  absolutely  ceased  and  determined, 
under  the  statute  8  &  9  Vict.  c.  112,  s.  1,  on  the  31st  of  December, 
1845,  and  consequently  would  have  afforded  no  defence  to  this 
♦ejectment."     Upon  these  authorities,  it  is  submitted  these  two 


terms  afford  no  title  to  this  defendant.    [Jervis,  C.  J. — How 
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would  it  have  been  in  equity?]  Nothing  has  been  found,  calculated  to 
throw  any  light  upon  that  question;  though  probably  equity  would 
decree  that  the  terms  should  attend  the  altered  condition  of  the  estate. 
[Jervis,  C.  J. — Otherwise,  it  would  be  making  the  remainderman  bear 
the  encumbrance  of  the  tenant  for  life.  It  would  in  effect  be  enlarging 
the  life-estate  to  a  fee.] 

Keating  (with  whom  was  Phipson),  contrsL(a) — It  is  conceded,  that, 
supposing  the  statute  8  &  9  Vict.  c.  112  not  to  have  passed,  the  plain- 
tiff in  this  case  would  not  have  been  entitled  to  recover.  [Jervis,  C. 
J. — Upon  a  technical  point  merely, — because  he  had  no  legal  title.]  It 
is  submitted, — first,  that,  in  a  court  of  law,  the  defendant  is  entitled  to 
be  placed  in  the  same  situation  as  if  the  statute  had  never  passed, — 
secondly,  that,  if  this  court  can  give  the  same  construction  that  a  court 
of  equity  would  have  given,  the  defendant  is  entitled  to  the  full  pro- 
tection of  these  two  outstanding  satisfied  terms.  *The  words  of  r*r  co 
the  statute  are  so  strong  that  they  cannot  be  got  over.  It  enacts  *• 
(s.  1)  "that  every  satisfied  term  of  years  which,  either  by  express 
declaration  or  by  construction  of  law,  shall,  upon  the  31st  of  December, 
1845,  be  attendant  upon  the  inheritance  or  reversion  of  any  lands,  shall 
on  that  day  absolutely  cease  and  determine  as  to  the  land  upon  the 
inheritance  or  reversion  whereof  such  term  shall  be  attendant  as  afore- 
said."   And  then  comes  the  exception,  upon  which  the  defendant  relies, 

(a)  The  point*  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 

"That  the  assignment  before  the  31st  of  December,  1845,  of  the  two  terms  of  one  thousand 
years  created  by  the  indentures  of  the  12th  of  June,  1762,  and  the  29th  of  June,  1763,  respect- 
ively to  a  trustee  for  Mark  Devoy,  and  to  attend  the  inheritance,  gives  a  good  title  to  the 
defendant,  claiming  under  him,  and  is  a  defence  to  this  action, — 8  &  9  Vict  e.  112  : 

"  That  the  rocovery  suffered  in  Easter  Term,  53  G.  3, — 1813, — was  valid j  and  therefore  that 
a  fee-simple  in  the  premises  passed  from  Thomas  Swinfon  Cottrell  the  elder  to  Mark  Devey 
by  the  indentures  of  the  22d  and  23d  of  December,  1839,  and  the  26th  and  27th  of  October, 
1840: 

"That  the  indenture  of  the  4th  of  May,  1813,  nnder  which  the  plaintiff  claims,  so  far  as 
respects  the  uses  thereby  declared,  was  voluntary,  and  void  as  against  Mark  Devey,  the 
subsequent  purchaser  for  valuable  consideration,— 27  Eliz.  c.  4j  39  Eliz.  e.  18." 
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— "  except  that  every  such  term  of  years  which  shall  be  so  attendant  as 
aforesaid  by  express  declaration,  although  hereby  made  to  cease  and 
determine,  shall  afford  to  every  person  the  same  protection  against 
every  encumbrance,  charge,  estate,  right,  action,  claim,  and  demand,  as 
it  would  have  afforded  to  him  if  it  had  continued  to  subsist,  but  had  not 
been  assigned  or  dealt  with,  after  the  said  31st  of  December,  1845,  and 
shall  for  the  purpose  of  such  protection  be  considered  in  every  court  of 
law  and  of  equity  to  be  a  subsisting  term."  The  effect  of  that  statute 
is,  to  place  the  defendant  in  precisely  the  same  situation,  both  at  law 
and  in  equity,  as  he  stood  in  before  the  passing  of  that  act.  In  Doe  d. 
Gadwalader  v.  Price,  the  declaration  contained  a  demise  by  the  trustee 
of  the  term.  Here,  there  is  no  demise  by  the  trustee  of  the  term :  the 
plaintiff  claims  under  a  deed  of  appointment.  The  point  now  under 
discussion  was  not  the  point  in  judgment  in  Doe  d.  Hall  v.  Moulsdale. 
[Jeevis,  0.  J. — No :  but  it  follows  upon  Doe  d.  Cadwalader  v.  Price, 
where  the  statute  was  considered,  and  the  point  expressly  decided.]  In 
the  course  of  the  argument  in  Doe  d.  Cadwalader  v.  Price, — 16  M.  & 
W.  611,f — it  was  suggested  that  "  if  the  outstanding  term  is  merged 
in  the  inheritance  by  the  operation  of  the  8  &  9  Vict.  c.  112,  it  can 
afford  the  defendant  no  protection  at  law :  if  it  is  not,  the  plaintiff  is 
entitled  at  law  to  recover  on  the  demise  in  the  name  of  the  termor.  If 
J-™  it  still  subsists  at  *all,  as  it  was  assigned  by  express  declaration 
J  to  attend  the  inheritance,  the  statute  must  be  construed  to  mean 
that  it  is  to  subsist  to  protect  the  party  entitled  to  the  inheritance,  in 
whomsoever  the  right  may  be  shown  to  be."  But  to  this  Parke,  B., 
did  not  assent.  "It  must  surely,"  he  said,  "mean  that  it  is  to  subsist 
to  protect  the  estate  of  the  defendant,  who  was  a  purchaser  for  value 
without  notice,  and  for  whose  benefit  it  was  assigned."  [Williams,  J. 
— The  term  is  actually  dead  by  reason  of  the  statute :  the  exception 
applies  only  where  the  term  attends  the  inheritance,  not  merely  by 
reason  of  a  rule  of  equity,  but  by  the  express  declaration  of  the  parties.] 
The  court  must  look  at  it  as  a  court  of  law.  [Jervis,  C.  J. — It  cannot 
be  a  mere  legal  question.  In  Doe  d.  Gadwalader  v.  Price,  it  is  plain 
the  court  looked  to  the  quality  of  the  estate.  It  was  the  plaintiff  who 
claimed  the  protection  of  the  term  there.  Williams,  J. — If  you  make 
out  that  any  body  wants  it,  it  is  a  subsisting  term.]  In  a  court  of 
equity,  the  defendant  clearly  would  have  been  entitled  to  use  these 
terms  for  his  protection :  it  is  so  laid  down  by  Lord  Eldon  in  Cholmon- 
deley  v.  Clinton,  4  Bligh,  1,  87.  "  We  have  long  laid  it  down,"  said  his 
Lordship,  "  and  I  understand  it  to  be  still  the  law  of  the  land,  that,  if 
I  lend  my  money  on  a  mortgage,  and  the  noble  Lord  who  sits  near  me 
afterwards  lends  his  money  upon  a  mortgage  of  the  same  estate,  having 
no  notice  of  my  mortgage ;  if  he  goes  to  the  trustee  of  an  old  term,  and 
gets  in  that  term,  having  no  notice  to  affect  his  conscience  that  I  have 
a  mortgage  before,  although  that  term  was  held  prior  to  his  getting  it 
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in,  in  trust,  first  for  me,  and  then  for  him ;  yet,  his  conscience  not  being 
barred  against  the  getting  in  that  term,  he  will  protect  himself  by  that 
term ;  that  is,  he  shifts  the  equity  which  was  first  in  me  into  himself, 
and  by  his  diligence  he  gets  the  advantage,  which  by  my  negligence 
*I  have  lost."  [Crbsswbll,  J. — That  is  like  the  case  of  a  third  r*ccj, 
mortgagee  getting  in  a  first  mortgage,  which  entitles  him  in  *• 
equity  to  tack.  But,  what  equitable  title  has  a  purchaser  in  fee  who 
purchases  from  a  tenant  for  life  ?]  It  is  the  very  weakness  of  the  legal 
title  that  renders  the  protection  of  the  term  necessary.  In  Jones  v. 
Powles,  3  Mylne  &  Keen,  581,  this  protection  was  afforded  to  one  who 
became  a  purchaser  under  a  forged  will.  Sir  John  Leach,  M.  R.,  when 
the  case  came  first  before  him,  intimated  an  opinion  "  that  the  protec- 
tion afforded  by  the  legal  estate,  might  possibly  be  confined  in  equity  to 
such  bonfi  fide  purchasers  only  as  derived  their  estate  from  a  party  who 
was  capable,  or  who,  but  for  some  secret  act  of  his  own,  would  have 
been  capable  of  passing  some  estate."  But,  after  a  second  argument, 
his  Honour  said, — p.  598 :  "  My  impression  at  the  opening  of  this  case, 
was,  that  the  protection  of  the  legal  estate  extended  only  to  cases  where 
the  title  of  the  purchaser  for  valuable  consideration  without  notice  was 
impeached  by  reason  of  some  secret  act  or  matter  done  by  the  vendor, 
or  those  under  whom  he  claimed ;  but,  upon  full  consideration  of  all  the 
authorities  which  have  been  referred  to,  and  the  dicta  of  judges  and 
text-writers,  and  the  principles  upon  which  the  rule  is  grounded,  I  am 
of  opinion  that  the  protection  of  the  legal  estate  is  to  be  extended,  not 
merely  to  cases  in  which  the  title  of  the  purchaser  for  valuable  con- 
sideration without  notice  is  impeachable  by  reason  of  a  secret  act  done, 
but  also  to  cases  in  which  it  is  impeached  by  reason  of  the  falsehood  of  a 
fact  of  title  asserted  by  the  vendor  or  those  under  whom  he  claims, 
where  such  asserted  title  is  clothed  with  possession,  and  the  falsehood 
of  the  fact  asserted  could  not  have  been  detected  by  reasonable  diligence. 
That  is  the  situation  in  which  the  defendant  stands.  There  was  no  rea- 
sonable ground  for  suspicion  that  the  will  was  forged :  a  long  possession 
had  followed  *the  alleged  devise,  and  no  reasonable  diligence  r+rcc 
could  have  led  to  a  discovery  of  the  forgery."  These  terms,  *■ 
therefore,  are  clearly  subsisting,  and  must  be  dealt  with  by  the  court  as 
if  the  statute  had  never  passed. 

Whateleyy  in  reply. — Nothing  can  be  plainer  than  that,  where  a  term 
is  assigned  to  attend  the  inheritance,  it  follows  the  estate,  and  affords ' 
protection  to  the  person  whose  inheritance  it  is  assigned  to  attend.  It 
is  said  that  the  court  cannot  without  the  intervention  of  a  jury  presume 
the  terms  to  have  been  surrendered.  But  it  is  clear,  from  Doe  d.  Cad- 
walader  v.  Price,  that  this  court  has  jurisdiction  as  a  court  of  equity  as 
well  as  of  law ;  and  that,  under  the  circumstances  disclosed  in  this  case, 
a  court  of  equity  would  presume  them  surrendered.  Doe  d.  Putland  t>. 
Hilder  is  expressly  in  point.     [Cresswell,  J. — If  we  are  sitting  as  a 

vol.  xv.— 48  2i2 
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court  of  law,  we  must  have  a  jury.  If  as  a  court  of  equity,  we  must 
have  recourse  to  the  authorities  in  equity.  In  the  last  edition  of  Sir 
E.  Sugden's  Vendors  and  Purchasers  (11th  edit.),  p.  1148,  it  is  said: 
<<  Since  the  decision  in  Doe  v.  Hiider,  the  point  has  been  repeatedly 
debated  before  the  different  Masters  in  Chancery,  upon  objections  taken 
by  sellers  to  procure  representations  to  terms  of  years,  which  they 
insisted,  ought  to  be  presumed  to  have  been  surrendered ;  but  the 
general  and  prevailing  opinion  has  been  that  that  doctrine  cannot  be 
maintained :  and  the  Masters  have  acted  upon  that  principle.  And, 
finally,  in  Aspinall  v.  Kempson,  MS.,  upon  a  motion  before  Lord  Eldon 
for  a  new  trial,  in  which  some  gentleman  at  the  common  law  bar  cited 
Doe  v.  Hiider,  he  observed, — <  It  is  not  necessary  to  consider  much  the 
doctrine  of  presumption  with  reference  to  the  present  case ;  but,  the 
case  of  Doe  v.  Hiider  having  been  alluded  to,  and  having  paid  consi- 
derable attention  to  it,  I  have  no  hesitation  in  declaring  that  I  would 
*^fn  nofc  *kftve  directed  a  jury  to  presume  a  surrender  of  the  term  in 

-J  that  case ;  and,  for  the  safety  of  the  titles  to  the  landed  estates 
in  this  country,  I  think  it  right  to  declare  that  I  do  not  concur  in  the 
doctrine  laid  down  in  that  case.'  We  may,  therefore,  be  justified  in 
considering  the  law  to  stand  as  it  did  before  the  decision  in  Doe  v.  Hii- 
der :  and  conveyancers  of  course  will  follow  the  advice  of  Lord  Eldon, 
and  not  depart  from  the  practice  they  have  hitherto  followed."  And 
he  refers  to  Doe  d.  Blackwell  v.  Plowman,  2  B.  &  Ad.  573  (E.  C.  L.  R. 
vol.  22),  where  Lord  Tenterden  observed  that  the  doctrine  laid  down  in 
Doe  d.  Burdett  v.  Wrighte,  2  B.  &  Aid.  710,  and  Doe  d.  Putland  v. 
Hiider,  had  been  much  questioned.]  Sir  E.  Sugden,  however,  refers  to 
two  cases, — Emery  v.  Grocock  and  Ex  parte  Holman, — before  Sir  John 
Leach,  where  that  very  learned  judge  presumed  terms  to  have  been 
surrendered,  under  circumstances  very  like  those  of  the  present  case. 
Doe  d.  Putland  v.  Hiider  has  never  been  overruled :  and,  however  good 
the  advice  of  Sir  E.  Sugden  may  be  to  conveyancers,  to  treat  the  doc- 
trine with  caution,  it  is  not  upon  such  grounds  to  be  wholly  disregarded. 
[Jervis,  C.  J. — The  difficulty  is  as  suggested  by  my  Brother  Cresswell, 
that,  if  you  are  addressing  us  as  a  court  of  law,  we  want  the  assistance 
of  a  jury  to  enable  us  to  make  the  presumption ;  and,  if  you  address  us 
as  a  court  of  equity,  we  find  that  the  doctrine  you  rely  on  has  found  no 
favour  there.]  The  equities  on  the  side  of  the  plaintiff  are  clearly 
stronger  than  those  on  the  side  of  the  defendant ;  and  it  is  submitted 
that  the  plaintiff  is,  for  the  reasons  suggested,  entitled  to  judgment. 

Cur.  adv.  vult. 
Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 
J|e.-7-|       In  this  case,  it  appears,  that,  in  the  year  1840,  Thomas  *Swin- 

J  fen  Cottrell  the  elder,  the  father  of  the  plaintiff,  assuming  and 
covenanting  that  he  was  seised  in  fee,  sold  the  estate  in  question  to 
Mark  Devey  (with  whom  the  defendant  may  be  considered  as  identical). 
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On  that  occasion,  two  satisfied  terms  for  one  thousand  years  were 
assigned  to  a  trustee  for  Mark  Devey  to  attend  and  protect  the  inheri- 
tance. These  terms  had  been  originally  created  for  mortgage  purposes, 
and,  the  mortgage  debts  having  been  satisfied,  had  been,  as  early  as  the 
year  1773,  assigned  to  one  Hill,  in  trust  to  attend  the  inheritance,  for 
the  benefit  of  Joseph  Cottrell  the  elder,  the  great-grandfather  of  the 
plaintiff,  who  was  then  seised  in  fee.  The  terms  were  assigned  to  the 
trustee  for  Mark  Devey  by  Hill's  legal  personal  representatives.  But, 
in  truth,  the  plaintiff's  father,  Thomas  Swinfen  Cottrell  the  elder,  was 
not  seised  in  fee,  but  only  tenant  for  life,  with  remainder  to  such  of  his 
children  as  he  should  appoint.  The  estate  had  been  so  limited  by  a 
settlement  made  by  him  and  his  father,  Joseph  Cottrell  the  younger,  in 
the  year  1813. 

The  estate  had  been  previously  settled  in  the  year  1778,  in  strict 
settlement,  on  the  marriage  of  the  plaintiff's  grandfather,  Joseph  Cot- 
trell the  younger.  But,  in  neither  of  those  settlements  was  any  notice 
taken  of  the  outstanding  terms.  Mark  Devey  had  no  notice  of  the  set- 
tlement of  1813  before  he  became  the  purchaser  of  the  estate. 

In  1844,  the  plaintiff's  father  duly  executed  the  power  conferred  on 
him  by  that  settlement ;  and  he  thereby  limited  the  estate,  after  his 
own  death  (which  took  place  in  1853),  to  his  eldest  son,  the  plaintiff. 

No  objection  was  made  on  the  argument,  by  the  counsel  for  the  de- 
fendant, to  the  validity  of  the  settlement,  which,  so  far  as  relates  to  the 
inheritance,  being  prior  to  the  sale  to  Mark  Devey,  is  plainly  para- 
mount to  his  title.  It  is  equally  clear,  that,  if  the  terms  for  *one  r*rx.Q 
thousand  years  are  to  be  regarded  as  still  subsisting,  the  plain-  L 
tiff  cannot  recover  in  this  action,  because  they  precede  the  estate  ac- 
quired by  him  under  the  settlement  of  1813,  and,  consequently,  the 
title  to  the  legal  possession  for  the  remainder  of  those  terms  is  not  in 
him,  but  in  the  assignee  of  the  terms.  But  it  was  contended,  on  the 
part  of  the  plaintiff,  that  the  terms  ought  not  to  be  regarded  as  still 
subsisting. 

The  first  ground  which  his  counsel  urged  on  behalf  of  this  proposi- 
tion, was,  that  it  must  be  presumed  by  the  court  that  they  had  been 
surrendered  before  they  were  assigned,  on  the  occasion  of  the  sale  to 
Mark  Devey ;  and  for  this  the  case  of  Doe  d.  Futland  v.  Hilder,  2  B. 
k  Aid.  782,  was  relied  on.  That  case  is  certainly  an  authority  to  show 
that  it  might  have  been  left  to  a  jury  to  presume  the  surrender.  But 
it  is  well  known  that  the  decision  of  Doe  d.  Putland  v.  Hilder  created 
great  dissatisfaction  among  conveyancers.  It  was  subjected  to  obser- 
vations by  Mr.  Sugden,  in  the  shape  of  a  printed  letter  to  Mr.  Butler, 
to  which  it  was  difficult,  if  not  impossible,  to  give  an  answer.  They 
were  inserted  by  the  same  writer  in  subsequent  editions  of  his  Treatise 
on  the  Law  of  Vendors  and  Purchasers,  and  accompanied  by  a  state- 
ment, that,  since  the  decision  in  Doe  d.  Putland  v.  Hilder,  the  point 
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had  been  repeatedly  debated  before  the  different  Masters  in  Chancery, 
upon  objections  taken  by  sellers  to  procure  representations  to  terms  of 
years,  which  they  insisted  ought  to  be  presumed  to  have  been  surren- 
dered ;  but  that  the  general  and  prevailing  opinion  had  been  that  that 
doctrine  could  not  be  maintained ;  and  the  Masters  had  acted  upon  that 
principle.  And  it  is  added,  that,  in  Aspinall  v.  Kempson,  Sugden's  V. 
&  P.,  11th  edit.,  p.  1148,  upon  a  motion  before  Lord  Chancellor  Eldon 
for  a  new  trial,  in  which  some  gentlemen  at  the  common  law  bar  cited 
Doe  d.  Putland  v.  Hilder,  his  Lordship  observed, — "  It  is  not  necessary 
^- -Q-.  to  *consider  much  the  doctrine  of  presumption,  with  reference  to 
J  the  present  case ;  but,  the  case  of  Doe  d.  Putland  v.  Ililder 
having  been  alluded  to,  and  having  paid  considerable  attention  to  it,  I 
have  no  hesitation  in  declaring  that  I  would  not  have  directed  a  jury  to 
presume  a  surrender  of  the  term  in  that  case  ;  and,  for  the  safety  of  the 
titles  to  the  landed  estates  in  this  country,  I  think  it  right  to  declare 
that  I  do  not  concur  in  the  doctrine  laid  down  in  that  case." 

We  should,  therefore,  probably  decline  to  act  on  the  authority  of  Doe 
d.  Putland  v.  Hilder,  if  the  occasion  called  for  it,  notwithstanding  it 
may  not  have  been  expressly  overruled  in  a-  court  of  law.  But  it  is 
plain,  even  according  to  that  case,  that  the  presumption,  if  it  is  to  be 
made  at  all,  must  be  made  by  a  jury,  and  not  by  the  court ;  and  that 
we  cannot  presume  a  surrender  which  is  not  stated  as  a  fact  in  the  spe- 
cial case  on  which  we  have  to  give  our  opinion. 

The  remaining  ground  taken  by  the  plaintiff1  s  counsel,  was,  that  the 
terms  have  ceased  and  determined  by  reason  of  the  statute  8  &  9  Vict, 
c.  112,  by  which  it  is  enacted  that  every  satisfied  term  of  years  which 
either  by  express  declaration  or  by  construction  of  law  shall,  upon  the 
31st  of  December,  1845,  be  attendant  upon  the  inheritance  or  reversion 
of  any  lands,  shall  on  that  day  absolutely  cease  and  determine,  but  with 
an  exception  that  every  such  term  which  shall  be  so  attendant  by  ex- 
press declaration,  although  made  to  cease,  shall  afford  to  every  person 
the  same  protection  against  every  encumbrance,  charge,  estate,  right, 
action,  suit,  claim,  and  demand,  as  it  would  have  afforded  to  him  if  it 
had  continued  to  subsist,  but  had  not  been  assigned  or  dealt  with  after 
the  said  31st  of  December,  1845,  and  shall  for  the  purpose  of  such  pro- 
tection, be  considered  in  every  court  of  law  and  equity  to  be  a  subsist- 
ing term. 

*^fi01       *^ne  question,  then,  is,  whether  the  terms  are  within  the  ex- 
J  ception  contained  in  this  statute. 

The  terms  were  unquestionably  attendant  on  the  inheritance,  by  ex- 
press declaration,  on  the  31st  of  December,  1845:  and  it  only  remains 
to  be  inquired  whether  they  would  have  afforded  protection  to  Mark 
Devey  (and  those  who  may  be  regarded  as  identical  with  him),  if  they 
had  continued  to  exist. 

We  agree  with  the  opinion  of  the  Court  of  Exchequer  expressed  in 
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Doe  d.  Cadwalader  v.  Price,  16  M.  &  W.  603,  f  that  the  protection  to  be 
afforded  is  not  merely  such  as  might  have  been  set  up  in  a  court  of  law, 
bat  such  as  that  a  court  of  equity  would  not  have  restrained  its  being 
bo  set  up.  Now,  it  appears  to  be  quite  clear  that  a  court  of  equity 
would  not  have  restrained  the  setting  up  of  these  terms  in  a  court  of 
law  by  Mark  Devey  for  his  protection. 

The  long-established  doctrines  of  the  courts  of  equity  on  this  subject, 
are  so  fully  and  clearly  explained  in  Butler's  note  to  Co.  Litt.  290  b, 
note  249,  §  xiii.,  that  it  may  be  expedient  to  state  the  very  words  of 
that  learned  writer,  which  are  as  follows : — "  Though  the  trust  or  bene- 
fit of  the  term  is  annexed  to  the  inheritance,  the  legal  interest  of  the 
term  remains  distinct  and  separate  from  it  at  law,  and  the  whole  benefit 
and  advantage  to  be  made  of  the  term  arises  from  this  separation ;  for, 
if  two  persons,  or  more,  have  claims  upon  the  inheritance  under  differ- 
ent titles,  a  term  of  years  attendant  upon  it  is  still  so  distinct  from  it, 
that,  if  any  one  of  them  obtains  an  assignment  of  it,  then  (unless  he  is 
affected  by  any  of  the  circumstances  which  equity  considers  as  fraudu- 
lent) he  will  be  entitled,  both  at  law  and  in  equity,  to  the  estate  for  the 
whole  continuance  of  the  term,  to  the  utter  exclusion  of  all  the  other 
claimants.  This,  if  the  term  is  of  long  duration,  absolutely  deprives 
all  the  other  claimants  of  *every  kind  of  benefit  in  the  land.  r*/-fil 
Supposing,  therefore,  A.  purchases  an  estate,  which,  previous  to  L 
his  purchase,  had  been  sold,  mortgaged,  leased,  and  charged  with  every 
kind  of  encumbrance  to  which  real  property  is  subject ;  in  this  case,  A. 
and  the  other  purchasers,  and  all  the  encumbrancers,  have  equal  claims 
upon  the  estate.  This  is  the  meaning  of  the  expression  that  their  equity 
is  equal.  But,  if  there  is  a  term  of  years  subsisting  in  the  estate,  which 
was  created  prior  to  the  purchases,  mortgages,  and  other  encumbrances, 
and  A.  procures  an  assignment  of  it  in  trust  for  himself,  this  gives  him 
the  legal  interest  in  the  lands  during  the  continuance  of  the  term,  abso- 
lutely discharged  from,  and  unaffected  by,  any  of  the  purchases,  mort- 
gages, and  other  encumbrances,  subsequent  to  the  creation  of  the  term, 
but  prior  to  his  purchase.  This  is  the  meaning  of  the  expression  in 
assignments  of  terms,  that  they  are  to  protect  the  purchaser  from  all 
mesne  encumbrances.  But  it  is  to  be  observed,  that  A.,  to  be  entitled 
in  equity  to  the  benefit  of  the  term,  must  have  all  the  following  requi- 
sites :  he  must  be  a  purchaser  for  a  valuable  consideration ;  his  purchase 
must  in  all  respects  be  a  fair  purchase,  and  free  from  every  kind  of 
fraud ;  and,  at  the  time  of  his  purchase,  he  must  have  no  notice  of  the 
prior  conveyance,  mortgage,  charge,  or  other  encumbrance.  It  is  to  be 
observed  that  mortgagees,  lessees,  &c,  are  purchasers  in  this  sense,  to 
the  amount  of  their  several  charges,  interests,  or  rights.  If  any  person 
of  this  description,  unaffected  by  notice  or  fraud,  takes  a  defective  con- 
veyance or  assignment  of  the  fee,  or  of  any  estate  carved  out  of  it, — 
defective  either  by  reason  of  some  prior  conveyance,  or  of  some  prior 

±t>\^& 


561  COTTRELL  ».  HUGHES.    H.  T.  1855. 


charge  or  encumbrance;  and  if  he  also  takes  an  assignment  of  a  term 
to  a  trustee  for  himself,  or  to  himself,  where  he  takes  the  conveyance  of 
the  inheritance  to  his  trustee :  in  each  of  these  cases,  he  is  entitled  to 
*rr>0~i  the  full  benefit  of  the  term,  that  is,  he  may  use  the  legal  *estate 
WJ  of  the  term  to  defend  his  possession  during  the  continuance  of 
the  term,  or,  if  he  has  lost  the  possession,  to  recover  it  at  common  law, 
in  preference  to  all  claimants  prior  to  his  purchase,  but  subsequent  to 
his  term." 

It  thus  appears  that  the  defendant  (as  representing  Mark  Devey)  is 
a  person  of  whom  it  may  be  properly  said  that  the  attendant  terms 
would  have  afforded  him  protection  against  the  settlement  under  which 
the  plaintiff  claims,  if  they  had  continued  to  subsist ;  and,  consequently, 
by  the  express  terms  of  the  statute,  we  must  consider  them  to  be  sub- 
sisting terms. 

The  plaintiff,  therefore,  has  no  title  to  the  possession,  and  our  judg- 
ment must  be  for  the  defendant.  Judgment  for  the  defendant. 


KNIGHT  v.  CAMBERS.    J<m.  23. 

It  is  no  answer  to  an  action  for  money  paid  by  the  plaintiff  for  the  defendant's  use,  at  his  request, 
that  the  money  was  paid  in  respect  of  losses  on  wagering  contracts  made  void  by  the  statute 
8  k  9  Viet  o.  109,  s.  18. 

Declaration  for  money  payable  by  the  defendant  to  the  plaintiff  for 
work  done  by.  the  plaintiff  for  the  defendant  at  his  request,  and  for 
commission  due  and  payable  to  the  plaintiff  in  respect  thfreof ;  and  for 
stock,  shares,  goods,  and  chattels  sold  and  delivered  by  the  plaintiff  to 
the  defendant ;  and  for  stock,  shares,  goods,  and  chattels  bargained  and 
sold  by  the  plaintiff  to  the  defendant ;  and  for  money  lent  by  the  plain- 
tiff to  the  defendant ;  and  for  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant,  at  his  request;  and  for  money  received  by  the  defendant 
to  the  use  of  the  plaintiff;  and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  accounts  stated  between  them.  Claim, 
15,000?. 

Seventh  plea, — to  35312.  5*.,  part  of  the  plaintiff's  claim  for  money 
alleged  to  be  payable  by  the  defendant  to  the  plaintiff  for  money  paid 
*5fin  ty  ^  Pontiff  for  tte  ^defendant's  use, — that,  after  the  passing 
J  and  coming  into  operation  of  the  statute  of  8  &  9  Vict.  c.  109, 
intituled  "  An  act  to  amend  the  law  concerning  games  and  wagers,"  the 
plaintiff,  to  wit,  on  behalf  of  some  person  or  persons  to  the  defendant 
unknown,  knowingly  made  and  negotiated,  and  entered  into,  with  the 
defendant,  certain  contracts  for  the  pretended  sale  of  certain  shares  of 
and  in  a  certain  company,  called,  to  wit,  The  Crystal  Palace  Company, 
which  said  contracts  were  respectively  contracts  by  way  of  gaming  and 
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wagering,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  in  this,  that  the  said  contracts  were  respectively  in  truth  and 
in  fact  wagers  made  on  the  several  days  of  the  making  of  the  said  con- 
tracts respectively,  respecting  the  market-price  and  value  of  the  said 
shares  respectively  on  certain  days  then  to  come  (and  which  had  come 
and  elapsed  before  the  commencement  of  the  suit);  and  by  the  said 
wagers  and  contracts  the  plaintiff  agreed  with  the  defendant,  that,  if 
the  price  and  value  of  the  said  shares  respectively  should  be  higher  on 
the  said  future  days  respectively  than  on  the  respective  days  when  the 
said  wagering  contracts  were  respectively  made  as  in  that  plea  was 
mentioned,  the  defendant  should  receive  from  the  plaintiff  the  amount 
of  the  difference  between  the  price  and  value  of  the  said  shares  respect- 
ively on  the  several  days  when  the  said  wagering  contracts  respectively 
were  made,  and  the  market-price  or  value  on  the  said  future  days 
respectively ;  and,  if  the  price  or  value  thereof  should  be  less  on  the 
said  future  days  than  on  the  said  respective  days  when  the  said  wagering 
contracts  were  respectively  made  as  aforesaid,  the  defendant  should  pay 
to  the  said  plaintiff  the  amount  of  the  difference  between  the  price  and 
value  thereof  on  the  said  days  on  which  the  said  wagering  contracts 
respectively  were  made  as  aforesaid,  and  the  price  or  market  value 
thereof  on  the  said  future  days  respectively:  That  it  *never  was  r^fij. 
intended  that  any  share  or  shares  should  be  actually  bought  or  *- 
sold  in  pursuance  of  the  said  wagering  contracts  as  aforesaid  or  other- 
wise, but  that  such  differences  alone  should  be  paid  or  received  by  the 
defendant  as  aforesaid :  That  none  of  the  said  shares  were  ever  assigned, 
transferred,  or  delivered  to  the  defendant,  and  that  the  price  and  value 
of  the  said  shares  was  less  on  the  said  respective  future  days  than  on 
the  days  when  the  said  wagering  contracts  were  so  entered  into  as  afore- 
said, whereby  under  such  illegal  contracts  certain  sums  were  to  be  paid 
by  the  defendant  to  the  plaintiff:  And  that  the  money  paid  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  to  which  the  plea  was  pleaded, 
was  paid,  as  in  the  declaration  mentioned,  for  and  in  respect  of  the  said 
differences  and  sums  so  to  be  paid  by  the  defendant  as  aforesaid  under 
the  said  alleged  contracts,  and  not  otherwise. 

To  this  plea  the  plaintiff  demurred,  alleging  for  ground  of  demurrer, 
that  the  plea  did  not  show  that  the  money  was  paid  illegally  or  for  any 
illegal  purpose,  that  it  did  not  show  how  the  money  was  paid,  and  that 
it  was  wholly  irrelevant.     Joinder  in  demurrer. 

Channell,  Serjt.,  in  support  of  the  demurrer. — The  statute  8  &  9 
Vict.  c.  109,  s.  18,(<z)  does  not  make  *gaming  and  wagering  con-  r*er>e 
tracts  illegal,  or  the  payment  of  losses  under  such  contracts  *- 

(a)  Which  enacts  "  that  all  contracts  or  agreements,  whether  by  parole  or  in  writing,  by  way 
of  gaming  or  wagering,  shall  be  naU  and  roid ;  and  that  no  suit  shall  be  brought  or  maintained 
in  any  court  of  law  or  equity  for  recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  hare  been  made :  Provided  always,  that  this  enactment  shall 
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illegal :  nor  does  it  apply  to  claims  for  money  paid  at  the  request  of  a 
defendant  in  fulfilment  of  such  contracts.  The  plea  does  not  show  that 
the  plaintiff's  claim  is  not  one  of  those  exempted  from  the  operation  of 
s.  18  of  the  act :  nor  does  it  show  that  the  payments  were  illegal,  or 
that  the  plaintiff  knew  that  the  contracts  were  by  way  of  gaming  or 
wagering :  and  it  admits  that  the  money  was  paid  at  the  defendant's 
request.  It  is  perfectly  consistent  with  the  plea,  that,  after  the  losses, 
the  defendant  went  to  the  plaintiff  and  asked  him  to  pay  the  money. 
[Maulb,  J. — Assuming  the  original  contracts  to  have  been  void,  there 
is  nothing  to  prevent  the  plaintiff  from  recovering  money  afterwards 
paid  by  him  at  the  defendant's  request.] 

Prentice,  contra. — This  is  an  attempt  to  evade  the  statute.  The 
alleged  sales  were  a  mere  pretence,  time  bargains.  [Maule,  J. — That 
reduces  it  to  a  wager.  Suppose  it  were  so,  and  the  defendant  asks  the 
plaintiff  to  pay  the  money  for  him  ?]  In  that  case,  no  doubt,  he  would 
be  liable.  The  plea  alleges  that  the  plaintiff  was  cognisant  of  all  the 
circumstances. 

Per  Curiam. — The  plea  is  clearly  bad ;  and  the  plaintiff  is  entitled 
to  judgment.  Judgment  for  the  plaintiff. 

not  be  deemed  to  apply  to  any  subscription  or  contribution,  or  agreement  to  subscribe  or  con- 
tribute, for  or  towards  any  plate,  price,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime!  or  exercise." 
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To  an  action  for  "  stock,  shares,  scrip,  goods,  and  chattels  bargained  and  sold  and  sold  and 
delivered  by  the  plaintiff  to  the  defendant,  and  for  work  and  labour  and  materials  and  for  com- 
mission due  and  payable  in  respect  thereof,  and  for  money  paid  by  the  plaintiff  for  the  defendant 
at  his  request,  and  for  money  due  on  an  account  stated," — the  defendant  pleaded, — as  to  so  muoh 
of  the  claim  as  related  to  money  payable  by  the  defendant  to  the  plaintiff  for  the  said  work  and 
materials  and  commission,  and  for  money  paid  by  the  plaintiff,  and  for  money  due  from  the 
defendant  upon  the  said  aooounts  stated, — that  the  plaintiff  was  a  stock  and  share  broker, 
and  that  the  defendant  employed  him  as  such  broker,  after  the  passing  and  coming  into 
operation  of  the  said  act  of  parliament  (referring  to  the  8  &  9  Vict  c.  109,  mentioned  in  a 
former  plea),  to  enter  into,  and  the  plaintiff  accordingly  entered  into,  on  his  behalf,  certain 
contracts  by  way  of  gaming  and  wagering,  "  contrary  to  the  form  of  the  statute,"  that  is  to  say, 
certain  wagering  contracts,  under  the  semblance  of  pretended  sales,  respecting  the  market 
price  and  value  of  certain  public  and  other  stock,  shares,  scrip,  and  goods,  and  chattel*,  on 
certain  days  then  to  come,  whereby,  under  pretence  of  oontraots,  the  plaintiff  agreed  with 
divers  persons  whose  names  were  to  the  defendant  unknown,  that,  if  the  price  and  value  of 
the  said  public  stock  and  shares,  scrip,  goods,  and  chattels,  should  be  lower,  Ac.,  and  vice 
versa,  "differences"  should  be  paid.  The  plea  then  went  on  to  allege,  that  no  real  sale  was 
intended,  and  that  the  plaintiff  knew  it;  and  that  the  work  and  labour  in  the  declaration 
mentioned  was  done,  and  the  commission  olaimed,  in  respect  of  the  making  of  the  said 
wagers  and  contracts  in  the  plea  mentioned ;  and  that  the  money  paid  by  the  plaintiff  was  paid 
by  him  as  such  broker  in  settling  such  differences : — 

Held,  that  the  plea  was  no  answer  to  the  action. 

Semble,  that  it  was  substantially  a  plea  founded  on  the  8  A  9  Vict  o.  109,  8.  18 :  but  that,  if  it 
was  to  be  treated  as  a  plea  founded  on  the  stock-jobbing  act,  7  G.  2,  o.  8,  it  should  have  shown 
that  each  of  t}io  contracts  mentioned  therein  involved  a  dealing  in  public  stock. 
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Declaration  for  money  payable  by  the  defendant  to  the  plaintiff, 
for  stock,  shares,  scrip,  goods,  and  chattels,  bargained  and  sold  by  the 
plaintiff  to  the  defendant :  and  for  stock,  shares,  scrip,  goods  and 
chattels,  sold  and  delivered  by  the  plaintiff  to  the  defendant ;  and  for 
work  done  and  materials  provided  by  the  plaintiff  for  the  defendant  at 
his  request,  and  for  commission  due  and  payable  to  the  plaintiff  in 
respect  thereof;  and  for  money  lent  by  the  plaintiff  to  the  defendant ; 
and  for  money  paid  by  the  plaintiff  for  the  defendant  at  his  request ; 
and  for  money  received  by  the  defendant  for  the  use  of  the  plaintiff; 
and  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on 
accounts  stated  between  them.     Claim,  100,0002. 

Fifth  plea, — As  to  so  much  of  the  plaintiff's  claim  as  relates  to  money 
payable  by  the  defendant  to  the  *plaintiff  for  the  said  work  and  |>rfi7 
materials  and  commission,  and  for  money  paid  by  the  plaintiff,  *- 
and  for  money  due  from  the  defendant  upon  the  said  accounts  stated, 
— that  the  plaintiff  was  and  is  a  stock  and  share  broker  of  the  city  of 
London,  and  that  the  defendant  retained  and  employed  the  plaintiff  as 
such  broker,  for  reward  to  the  plaintiff  in  that  behalf,  after  the  passing 
and  coming  into  operation  of  the  said  act  of  parliament,(a)  to  make  and 
enter  into  on  behalf  of  the  defendant,  and  the  plaintiff  then,  in  pursu- 
ance thereof,  made  and  entered  into  for  the  defendant,  certain  contracts 
by  way  of  gaming  and  wagering,  contrary  to  the  form  of  the  said  statute, 
that  is  to  say,  certain  wagering  contracts,  under  the  semblance  of  pre- 
tended sales  by  the  defendant  to  such  persons(J)  respecting  the  market- 
price  and  value  of  certain  public  and  other  stock,  shares,  scrip,  and  goods 
and  chattels,  on  certain  days  then  to  come  whereby,  under  pretence 
of  contracts,  the  plaintiff  agreed  with  divers  persons  whose  names  are 
to  the  defendant  unknown, — being  the  persons  with  whom  the  plaintiff 
so  contracted  for  the  defendant,  that,  if  the  price  and  value  of  the  said 
public  stock  and  shares,  scrip,  goods  and  chattels  should  be  lower  on 
the  said  future  day  than  on  the  respective  days  when  the  said  wagering 
contracts  were  respectively  made  as  in  that  plea  was  mentioned,  he,  the 
defendant,  should  receive  from  the  said  persons  the  amount  of  the  dif- 
ference between  the  value  of  the  said  public  and  other  stock  and  shares, 
scrip,  goods,  and  chattels  respectively  on  the  several  days  when  the 
same  wagering  contracts  respectively  were  made,  and  the  market  value 
on  the  said  future  days ;  and,  if  the  price  and  value  thereof  should  be 
higher  on  the  said  future  *days  than  on  the  respective  days  when  r*rfio 
the  said  wagering  contracts  were  respectively  made  as  aforesaid,  *- 
the  defendant  should  pay  to  the  said  persons  respectively  the  amount 
of  the  difference  between  the  value  thereof  on  the  said  days  on  which 
the  said  wagering  contracts  respectively  were  made  as  aforesaid  and  the 
market  value  thereof  on  the  said  future  days :  That  it  never  was  intended 

(a)  Referring  to  the  8  A  8  Viet.  c.  109,  mentioned  in  a  former  plea. 
(6)  "  To  certain  persons  to  the  defendant  unknown." 

vol.  xv.— 49  2  K 
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that  any  stock,  shares,  or  share  scrip,  or  goods  or  chattels  should  be 
actually  bought  by  such  persons,  or  sold  or  delivered  by  the  defendant, 
in  pursuance  of  the  said  wagering  contracts  as  aforesaid,  or  otherwise,  as 
he  the  plaintiff  always  well  knew,  but  that  such  differences  alone  should 
be  received  or  paid  by  the  defendant  as  aforesaid :  That  the  said  work 
and  materials  mentioned  in  the  declaration  were  done  and  provided  by 
the  plaintiff  for  the  defendant  in  and  about  the  making  and  entering 
into  the  said  wagers  and  contracts  in  that  plea  aforesaid,  and  incidental 
thereto,  and  the  said  commission  was  claimed  by  the  plaintiff  as  his 
commission  as  such  broker  as  aforesaid  in  respect  of  the  said  work  and 
materials :  And  that  the  moneys  so  paid  by  the  plaintiff  as  in  the  decla- 
ration mentioned,  was  paid  by  the  plaintiff  in  the  settling  and  discharg- 
ing differences  which  had  become  payable  to  the  said  persons  upon  the 
said  wagers  and  contracts  so  made  by  the  plaintiff  as  such  broker  as  in 
that  plea  aforesaid,  he  the  plaintiff  having,  as  such  broker,  at  the  de- 
fendant's request,  and  as  the  custom  was  amongst  brokers,  made  the 
said  wagers  and  contracts  in  his,  the  plaintiff's,  own  name  as  a  princi- 
pal, without  disclosing  the  name  of  the  defendant :  and  that  the  said 
accounts  stated  were  had  and  stated  by  the  defendant  with  the  plaintiff 
of  and  concerning  the  said  work,  materials,  and  commission,  and  the 
said  money  so  paid,  as  in  that  plea  aforesaid. 

To  this  plea  the  defendant  demurred,  alleging  for  ground  of  demur- 

**tf<n  rer' tDat  tne  P*ea  ^  not  8^QW  tne  *plaintiff*s  claim  to  be  illegal, 
-J  and  that  the  facts  stated  did  not  constitute  a  defence.  Joinder 
in  demurrer. 

Lush,  in  support  of  the  demurrer. — The  plea  in  this  case  differs  some- 
what from  the  plea  in  the  last  case, — Knight  v.  Cambers, — but  it  is 
equally  bad.  The  statute  8  &  9  Vict.  c.  109  does  not  make  gaming  or 
wagering  contracts,  or  the  payment  of  losses  under  such  contracts,  ille- 
gal ;  nor  does  it  apply  to  claims  by  a  stock  or  share  broker  against  his 
principal.  The  plea  does  not  show  that  the  claim  is  not  one  of  those 
excepted  from  the  operation  of  the  18th  section  of  the  statute ;  nor  does 
it  disclose  any  answer  to  the  claim  for  money  paid,  inasmuch  as  it  ad- 
mits that  the  money  was  paid  by  the  defendant's  authority,  and  pursu- 
ant to  the  custom  among  brokers, — or  any  answer  to  the  claim  for  work 
and  materials  and  commission,  the  work  done  not  being  illegal, — or  any 
answer  to  the  claim  upon  accounts  stated,  the  consideration  upon  which 
they  were  founded  (or  some  of  them)  not  being  illegal,  and  the  defend- 
ant being  at  least  under  a  moral  obligation  to  pay :  neither  does  the 
plea  show  that  the  plaintiff  knew  that  the  defendant  only  intended  to 
make  contracts  by  way  of  gaming  and  wagering. 

Thompson  Chitty,  contra^. — It  cannot  now  be  contended  that  money 
paid  by  the  plaintiff  at  the  request  of  the  defendant  for  losses  on  wager- 
ing contracts  made  void  by  the  statute  8  &  9  Vict.  c.  109,  cannot  be 
recovered.     But  it  is  submitted  that  this  is  a  good  plea,  independently 
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of  that  statute :  it  shows  that  the  work  was  done,,  and  the  commission 
earned,  in  the  negotiation  of  contracts  as  to  the  future  price  of  public 
stocks,  which  primfi  facie  means  English  stocks,  which  are  strictly  pro- 
hibited by  the  7  G.  2,  c.  8,  ss.  4,  5.  [Jervis,  C.  J. — The  plea  is  not 
confined  to  public  stocks.]  It  states  *that  each  contract  related  r<s^7n 
to  all  the  things  mentioned ;  and  it  is  clear  that  a  man  cannot  *- 
recover  commission  for  aiding  another  in  the  infraction  of  the  law. 
[Maule,  J. — Does  not  the  reference  to  the  former  plea  tie  it  down  to 
the  statute  of  8  &  9  Vict.  c.  109  ?]  The  words  "  contrary  to  the  form 
of  the  said  statute"  may  be  rejected  as  surplusage.  [Maule,  J. — I 
doubt  that :  they  serve  to  explain  what  the  plea  means.  The  plea  only 
says  the  contracts  referred  to  are  illegal  in  so  far  as  they  are  contrary 
to  the  statute  8  &  9  Vict.  c.  109.  Rejecting  the  words  proposed  to  be 
rejected,  supposing  the  contracts  were  in  respect  of  foreign  stocks, 
which  are  not  within  the  7  G.  2,  c.  8,(a)  the  plea  would  yet  be  satisfied. 
To  make  this  a  good  plea,  it  must  not  only  allege  something  to  show 
that  the  declaration  could  not  be  proved,  but  it  must  also  show  that  the 
contracts  were  necessarily  illegal.  The  words  proposed  to  be  rejected, 
would  not  make  this  a  good  plea  under  the  statute  of  8  &  9  Vict.  c. 
109 :  it  would  be  necessary  to  show  on  the  face  of  the  plea  how  the 
contracts  are  contrary  to  the  statute.  In  Grizewood  v.  Blane,  11  0. 
B.  526  (E.  C.  L.  R.  vol.  73),  the  declaration  alleged  a  contract  for  the 
sale  by  B.  to  A.  of  railway  shares  at  a  certain  price,  and  a  subsequent 
contract  for  the  sale  by  A.  to  B.  of  other  railway  shares  at  an  advanced 
price,  and  an  agreement  that  the  two  sets  of  shares  should  be  set  off 
against  each  other,  and  the  differences  paid  by  B.  to  A. :  and  it  was 
held,  that  a  general  plea  of  gaming,  founded  on  the  18th  section  of  the  8 
&  9  Vict.  c.  109,  was  bad  on  special  demurrer  ;  for,  that  it  ought  to 
have  shown  the  circumstances  relied  on  to  bring  the  transaction  within 
the  act.  And  Maule,  J.,  said :  "  The  illegality  complained  of  should 
not  be  stated  by  way  of  simple  inexplicit  allegation,  but  it  *should  n^ryi 
be  an  allegation  of  facts  which  will  enable  the  court  to  see  whe-  L 
ther  or  not  the  transaction  is  within  the  prohibition  of  the  statute."  In 
a  subsequent  stage  of  the  same  case,— 11  C.  B.  538, — a  colourable  con- 
tract for  the  sale  and  purchase  of  railway  shares,  where  neither  party 
intends  to  deliver  or  to  accept  the  shares,  but  merely  to  pay  "  differ- 
ences" according  to  the  rise  or  fall  of  the  market,  was  held  to  be  gam- 
ing within  the  18th  section.  Assuming  that  the  allegation  in  question 
is  to  be  taken  to  be  an  allegation  that  the  contracts  were  contrary  to 
the  statute  8  &  9  Vict.  c.  109,  if  it  plainly  appears  (as,  it  is  submitted, 
it  does)  that  the  contracts  in  respect  of  which  the  plaintiff  is  seeking  to 
recover  are  within  the  stock-jobbing  act,  the  plea  is  a  good  one.  [Jer- 
vis, C.  J. — Primft  facie,  the  words  of  the  plea, — which  are  to  be  taken 
most  strongly  against  the  defendant, — import  divers  contracts  for  divers 

(a)  See  Wells  v.  Porter,  3  Scott,  141,  2  N.  C.  722  (E.  C.  L.  R.  toI.  29) ;  Oakley  c.  Rigby, 
3  Scott,  194;  2  N.  C.  732  (E.  C.  L.  R.  toL  29). 
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things  mentioned  in  the  plea.  To  raise  this  point,  the  plea  should 
show  that  there  was  no  contract  except  such  as  involved  a  dealing  in 
public  stock.]  It  is  submitted  that  the  plea  does  sufficiently  show  that. 
[Maule,  J. — If  this  plea  had  been  put  in  issue,  and  at  the  trial  the  de- 
fendant had  offered  to  sustain  it  by  proof  of  different  contracts  as  to 
public  stocks,  and  as  to  goods,  he  would  have  succeeded.] 

Jbrvis,  C.  J. — I  doubt  whether  you  have  any  right  to  raise  this  point, 
or  whether  the  defendant  has  not  tied  himself  down  to  a  substantive 
defence  on  the  statute  8  &  9  Vict.  c.  109.  It  is  not  necessary,  how- 
ever, to  decide  that. 

Chitty  prayed  leave  to  amend  the  plea,  by  restraining  it  to  contracts 
for  the  sale  of  public  stocks,  and  commission  for  the  making  of  those 
contracts. 

*^791      *Jervis,  C.  J. — I  think  you  must  go  to  a  judge  at  Chambers, 
-*  with  an  affidavit,  to  ask  for  that. 

Maule,  J. — If  he  is  well  advised,  the  defendant  will  not  make  the 
application  when  I  am  there;  for,  I  certainly  should  not  allow  the 
amendment  so  late. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff. 


FARNELL  and  Another,   Churchwardens  of  the  Parish  of  ISLE- 
WORTH,  v.  SMITH.    Nov.  23. 

A  rate  may  be  made,  under  the  provisions  of  the  58  G.  3,  c.  45,  ss.  59,  60,  for  the  purpose  of 
paying  the  principal  and  interest  of  money  borrowed  in  the  manner  provided  by  that  act,  at 
a  meeting  of  which  the  notice  required  by  the  25th  section  of  the  59  G.  3,  o.  134,  has  not  been 
given, — the  latter  statute  not  repealing  the  former,  but  merely  providing  a  further  mode  of 
raising  the  necessary  funds. 

The  following  case  was  by  order  of  a  judge  stated  for  the  opinion  of 
this  court: — 

An  additional  burial-ground  being  required  for  the  parish  of  Isle- 
worth,  in  the  county  of  Middlesex,  it  was,  at  a  vestry  meeting  of  the 
said  parish,  duly  held  on  the  4th  of  June,  1847,  unanimously  resolved 
that  the  sum  of  12002.  should  be  offered  to  the  owners  of  a  piece  of 
land  adjoining  the  churchyard,  for  the  purchase  of  the  same,  to  be  con- 
verted into  an  additional  burial-ground :  and,  the  said  offer  having  been 
accepted,  it  was,  at  another  vestry  meeting  of  the  parish,  duly  held  on 
the  16th  of  June,  1847,  unanimously  resolved  that  the  sum  of  12002. 
which  was  necessary  for  the  said  purchase  should  be  borrowed,  upon 
the  credit  of  the  rates  of  the  parish,  of  John  Farnell,  Esq.  (who  was 
willing  to  lend  the  same),  at  5  per  cent,  interest,  and  to  be  repaid  in 
eight  years,  by  equal  instalments,  and  that  an  application  be  made  to 
Her  Majesty's  commissioners  for  building  new  churches  to  approve  of 
the  said  sum  of  12002.  being  borrowed,  and  to  authorize  and  empower 
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the  parish  *to  make  the  proposed  purchase,  and  to  make  rates  r^^q 
for  the  same,  and  for  the  repayment,  with  interest  at  5  per  cent.,  *- 
and  in  the  manner  before  mentioned,  of  the  said  sum  of  12002. :  and 
no  dissent  of  any  proprietor  of  any  messuage,  land,  or  tenement  within 
the  parish  was  entered  in  the  book  containing  the'  proceedings  of  the 
said  vestry  meeting,  or  was  otherwise  signified. 

An  application  was  made  to  the  said  commissioners  according  to  the 
said  resolutions ;  and  they  thereupon,  before  the  5th  of  August,  1847, 
approved  of  the  proposed  purchase  and  borrowing  the  said  sum  of 
12002.,  and  authorized  and  empowered  the  parish  to  make  and  complete 
the  purchase,  and  to  make,  raise,  levy,  and  collect  rates  for  the  repay- 
ment of  the  said  sum  of  12002.  with  interest  at  the  rate  and  in  the 
manner  before  mentioned. 

The  consents  of  the  bishop  of  the  diocese  and  of  the  incumbent  of 
the  parish  to  the  proposed  purchase  and  borrowing  of  the  sum  of  12002., 
and  charging  the  same  upon  the  said  parish,  were  likewise  before  the 
said  5th  of  August,  duly  given  and  signified ;  and  the  said  sum  of 
12002.  was  accordingly  paid  and  advanced  by  Mr.  Farnell  to  the  church- 
wardens of  the  parish,  for  the  purpose  of  the  said  purchase ;  and  the 
said  piece  of  land  was  purchased  by  the  churchwardens,  and  conveyed 
to  the  said  commissioners  for  building  new  churches  and  their  succes- 
sors, and  converted  into  a  burial-ground. 

The  churchwardens  of  the  parish,  by  a  deed-poll  under  their  hands 
and  seals,  duly  charged  the  said  parish  with  the  said  sum  of  12002.  and 
interest. 

At  a  vestry  meeting  of  the  inhabitants  of  the  parish  held  on  the  5th 
of  August,  1847,  and  at  which  the  churchwardens  were  present,  it  was 
proposed,  and  carried  unanimously,  that  a  rate  of  Ad.  in  the  pound  on 
land  and  on  houses  be  granted  for  the  new  burial-ground  rate  in  the  then 
present  year;  and  a  rate  of  4d.  in  the  pound  *was  accordingly  r*c74 
made,  and  signed  by  the  churchwardens.  The  said  Edward  '- 
Smith  (the  defendant)  was  rated  in  the  said  rate  at  the  sum  of  12.  10s. 

Notice  of  the  above  vestry  meeting,  and  of  the  place  and  hour  of 
holding  the  same,  and  that  it  was  holden,  amongst  other  things,  to  de- 
termine the  amount  to  be  raised  in  the  present  year  as  a  new  burial- 
ground  rate  for  payment  of  interest  on  the  loan,  and  repayment  of  a 
portion  of  the  principal,  and  for  the  expenses  that  must  necessarily  be 
'incurred  in  completing  the  purchase,  and  making  the  required  arrange- 
ments, was  given  in  the  manner  required  by  law  for  notices  of  vestry 
meetings,  on  the  Sunday  next  before  the  said  5th  of  August,  the  same 
being  three  days  at  least  before  the  day  appointed  for  holding  the  said 
meeting. 

At  another  vestry  meeting  of  the  inhabitants  of  the  parish,  held  on 
the  31st  of  July,  1849,  and  at  which  the  churchwardens  were  present, 
it  was  resolved  that  a  further  rate  of  4<2.  in  the  pound  on  land  and 
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houses  be  granted  for  the  new  burial-ground  rate ;  and  a  rate  of  4d.  in 
the  pound  was  accordingly  made,  and  signed  by  the  churchwardens. 
The  said  Edward  Smith  (the  defendant)  is  rated  therein  at  the  sum  of 
11.  10«. 

Notice  of  the  above  vestry  meeting,  and  of  the  place  and  hour  of 
holding  the  same,  and  the  special  purpose  thereof,  was  given  in  the 
manner  required  by  law  for  notices  of  vestry  meetings,  on  the  Sunday 
next  before  the  said  31st  of  July,  the  same  being  three  days  at  least 
before  the  day  appointed  for  holding  the  meeting. 

At  a  vestry  meeting  held  on  the  21st  of  July,  1851,  and  at  another 
vestry  meeting  held  on  the  7th  of  July,  1853,  the  churchwardens  of  the 
parish  being  present  on  both  occasi&ns,  it  was  in  like  manner  resolved 
that  like  rates  of  4c?.  in  the  pound  should  be  granted  for  the  new  burial- 
ground  rate ;  and  rates  of  id.  in  the  pound  were  accordingly,  after  each 
*k7c-i  of  such  vestry  meetings,  made  *and  signed  by  the  churchwar- 
-■  dens :  and  the  said  Edward  Smith  (the  defendant)  is  rated  in 
each  of  such  rates  at  the  sum  of  11.  12s.  2d. 

Notices  of  these  meetings,  and  of  the  place  and  hour  of  holding  the 
same,  and  the  special  purposes  thereof,  were  in  like  manner  as  before 
stated  given  on  the  Sundays  next  before,  and  three  days  at  least  before, 
the  days  appointed  for  the  meetings. 

It  was  agreed  that  the  said  several  rates  were  not  unreasonable  or 
excessive,  or  more  than  sufficient  to  pay  the  interest  upon  the  said  sum 
of  12002.,  and  the  instalments  of  the  principal,  as  the  same  became  due 
and  payable :  but  many  of  the  persons  rated  thereby,  and  amongst  them 
the  said  Edward  Smith  (the  defendant),  objected  to  pay  the  same  rates, 
and  disputed  the  validity  thereof,  on  the  ground  that  the  said  rates  were 
made  at  vestry  meetings  of  which  notice  had  not  been  given  for  two  suc- 
cessive Sundays  preceding  the  vestry  meetings. 

An  application  had  been  made  to  Her  Majesty's  justices  of  the  peace 
for  the  county  of  Middlesex,  by  the  churchwardens  of  the  parish,  to 
enforce  the  payment  of  the  said  rates ;  and  the  parties  summoned  to 
appear  before  the  said  justices  for  the  non-payment  thereof  gave  notice 
to  the  justices  that  they  disputed  the  validity  of  the  said  rates ;  where- 
upon the  justices  declined  to  proceed. 

The  question  for  the  opinion  of  the  court,  was, — whether  the  said 
rates  were  valid  and  legal.  If  the  court  should  be  of  opinion  that  they 
were  valid  and  legal  rates,  it  was  agreed  that  judgment  should  be  entered, 
for  the  said  churchwardens  against  the  said  Edward  Smith,  for  the 
amount  at. which  ho  was  rated  in  and  by  the  said  rates,  or  such  of 
them  as  the  court  should  be  of  opinion  were  valid.  If  the  court 
should  be  of  opinion  that  none  of  the  said  rates  were  valid  and  legal, 
it  was  agreed  that  judgment  should  be  entered  for  the  said  Edward 
Smith. 


15  COMMON  BENCH.    (6  J.  SCOTT.)  576 

»  ■  ■ 

*  Conchy  for  the  plaintiffs.(a) — The  question  tarns  upon  the  r$,.fi 
construction  to  be  put  upon  several  sections  of  the  58  6.  3,  *- 
c.  45,  59  G.  3,  c.  134,  3  G.  4,  c.  72,  and  7  W.  4  &  1  Vict.  c.  45.  The 
59th  section  of  the  58  G.  3,  c.  45,  enacts  "that  it  shall  be  lawful  for 
the  churchwardens  of  any  parish,  with  the  consent  of  the  vestry  or 
select  vestry,  or  persons  possessing  the  powers  of  vestry,  and  with  the 
consent  of  the  bishop  and  incumbent,  and  they  are  thereby  authorized 
and  empowered,  to*  borrow  and  raise,  upon  the  credit  of  the  rates  of 
any  such  parish,  such  sum  or  sums  of  money  as  shall  be  necessary  for 
defraying  the  expense  or  any  part  of  the  expense  of  enlarging  or  other- 
wise  increasing  the  accommodation  in  the  then-existing  churches  or  chapels 
of  such  parish ;  and  to  make  rates  for  the  payment  of  the  interest  of  such 
sum  or  sums  of  money  so  to  be  borrowed  and  raised,  and  for  providing  a 
fund  of  not  less  than  the  amount  of  the  interest  upon  the  sum  advanced, 
for  the  repayment  of  the  principal  thereof;  or  for  repaying  such  prin- 
cipal in  such  manner  and  at  such  times  and  in  such  proportions  as  shall  be 
agreed  upon  with  the  persons  advancing  any  such  money.'1  And  the  60th 
section  provided  <<  that  no  application  and  offer  to  build  and  enlarge  any 
church  or  chapel,  either  wholly  or  in  part,  by  means  of  any  rates  upon 
any  parish,  should  be  made,  unless  the  major  part  of  the  inhabitants 
and  occupiers  assessed  to  the  relief  of  the  poor,  in  vefttry  assembled, 
shall  consent  thereto,  or,  where  any  parish  shall  be  under  the  care  and 
♦management  of  any  select  vestry,  or  other  select  body,  then  with  r#.-7 
the  consent  of  not  less  than  four-fifths  of  such  select  vestry,  by  *- 
whatever  name  the  same  may  be  called,  such  consent  to  be  certified, 
&c. ;  nor  unless  two  third  parts  in  value  of  the  proprietors  of  mes- 
suages, lands,  and  tenements  within  such  parish  shall  have  consented 
thereto,"  &c.  This  last-mentioned  provision  is  altered  by  the  59  G.  3, 
c.  134,  s.  24,  which  enacts  "that  so  much  of  the  recited  act  as  requires 
the  consent  of  such  proportion  of  proprietors  of  lands,  in  manner  di- 
rected by  the  said  act,  shall  be  repealed ;  and  that,  from  and  after  the 
passing  of  that  act,  no  application  and  offer  to  build  or  enlarge  any 
church  or  chapel,  either  wholly  or  in  part,  shall  be  mtfQe,  nor  shall  any 
church  or  chapel  be  built  or  rebuilt  or  enlarged,  or  any  purchase  made 
of  any  new  or  additional  burial-ground,  by  means  of  any  rates  upon 
any  parish,  in  any  case  in  which  one  third  part  or  more  in  value  of  the 
proprietors  of  messuages,  lands,  and  tenements  within  such  parish  shall 
dissent  therefrom."  And  the  25th  section  enacts  "that  it  shall  be 
lawful  for  the  inhabitants  of  any  parish  who  shall  be  assembled  or  pre- 
sent at  any  vestry,  or  the  major  part  of  the  inhabitants  so  assembled 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows: — 
M  The  plaintiffs  will  contend  that  the  provisions  of  the  statutes  58  G.  3,  o.  45,  and  59  G.  3,  o. 
134,  were  duly  complied  with ;  and  that,  by  virtuo  of  the  3  G.  4,  o.  72,  s.  26,  the  rates  in  ques- 
tion were  properly  made,  and  are  valid.  The  plaintiffs  will  refer  to  ss.  59  and  60  of  the  58  G.  3, 
e.  45,  and  s.  24  of  the  59  G.  3,  c.  134,  as  being  more  particularly  applicable  to  the  rates  in 
question/' 
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and  present  at  any  such  vestry,  of  which  notice  shall  have  been  given 
upon  two  successive  Sundays  preceding  the  meeting  of  such  vestry,  or 
for  two  third  parts  of  such  of  the  persons  exercising  the  powers  of 
vestry  in  such  parish  as  Bhall  be  assembled  at  any  meeting  of  which  due 
notice  shall  have  been  given  according  to  the  mode  of  giving  notices 
for  the  assembling  of  such  persons,  to  order  and  direct  the  making  and 
raising  of  any  rate,  not  exceeding  the  amount  of  1*.  in  the  pound  in 
any  one  year,  or  the  amount  of  5*.  in  the  pound  ih  the  whole,  upon 
the  annual  value  of  the  property  in  the  parish,  for  the  purpose  of 
building  or  enlarging  any  church  or  churches,  or  chapel  or  chapels, 
**V7«"I  e^^er  wholly  or  *n  Part>  by  means  of  rates,  without  any  *fur- 

-*  ther  or  other  or  any  greater  number  of  consents  of  any  inhabi- 
tants or  proprietors,  or  occupiers,  or  other  persons,  anything  in  the 
said  recited  act  to  the  contrary,  notwithstanding :  provided  always,  that 
no  greater  or  larger  rate  than  aforesaid  shall  be  ordered  or  directed  to 
be  made  or  raised  in  relation  to  any  application  or  offer  to  build  or  to 
enlarge  any  church  or  chapel,  either  wholly  or  in  part,  by  means  of 
rates,  if  any  such  proportion  of  dissents  as  are  in  this  act  specified,  are 
signified  in  writing  in  manner  directed  by  this  act :  and  the  clause  then 
goes  on  to  provide  for  the  levying  of  such  Tate  in  the  same  manner  as 
church-rates.  !Fhe  59  G.  3,  c.  134,  did  not  in  express  terms  authorize 
the  purchase  of  land  for  additional  burial-grounds :  the  26th  section 
of  the  3  G.  4,  c.  72,  therefore,  seems  to  have  passed  for  the  purpose 
of  removing  all  doubt.  It  enacts  "  that  it  shall  be  lawful  for  the  com- 
missioners to  authorize  and  empower  any  parish,  chapelry,  township,  or 
extraparochial  place,  which  shall  be  desirous  of  procuring  a  burial- 
ground,  or  adding  to  any  existing  church  or  chapel  yard  or  cemetery,  to 
procure  and  purchase  any  such  land  or  ground  as  may  in  the  opinion 
of  the  commissioners  be  stffficient  and  properly  situated  for  a  church  or 
chapel  yard  or  burial-ground,  or  as  an  addition  to  any  existing  church 
or  chapel  yard  or  cemetery,  and  to  make,  raise,  levy,  and  collect  rates 
for  purchase  thereof,  or  for  the  repayment  with  interest  of  any  money 
borrowed  for  the  making  such  purchase,  at  such  times  and  in  such  pro- 
portions as  shall  be  agreed  upon  with  the  person  or  persons  advancing 
any  such  money,  and  approved  of  by  the  said  commissioners :  and  the 
churchwardens  or  chapelwardens  or  persons  authorized  under  the  said 
recited  acts  [58  G.  8,  c.  46,  and  59  G.  3,  c.  134]  to  make  rates  for 
any  of  the  purposes  of  the  said  recited  acts,  of  any  such  parish, 
chapelry,  township,  or  extraparochial  place,  may  and  shall  in  every 
such  case  use  and  exercise  all  the  powers  and  authorities  in  the  said 
*V7Q1  *rec*te^  acts  specified,  as  to  making,  raising,  and  levying  any 

J  rates  for  any  of  the  purposes  of  the  said  recited  acts."  The 
1st  section  of  the  7  W.  4  &  1  Vict.  c.  45,  reciting  that  by  the  58  G.  3, 
c.  59,  it  is  enacted  " that  no  vestry  or  meeting  of  the  inhabitants  in 
vestry  of  or  for  any  parish,  shall  be  holden  until  public  notice  shall 
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have  been  given  of  such  vestry,  and  of  the  place  and  hour  of  holding 
the  same,  and  the  special  purpose  thereof,  three  days  at  the  least  before 
the  day  to  be  appointed  for  holding  such  vestry,  by  the  publication  of 
such  notice  in  the  parish  church  or  chapel  on  some  Sunday  during  or 
immediately  after  divine  Bervice,  and  by  affixing  the  same,  fairly  writ- 
ten or  printed,  on  the  principal  door  of  such  church  or  chapel,"  re- 
peals that  provision  so  far  as  it  directs  publication  of  notices :  and  the 
2d  section  provides  that  notices  theretofore  usually  given  during  or  after 
divine  service  in  the  church  or  chapel,  shall  thenceforth  be  given  by 
affixing  the  same  on  the  church  doors,  &c.  A  doubt  was  expressed  by 
the  Court  of  Queen's  Bench  in  The  Queen  v.  Abney,  3  Ellis  4  B.  779, 
whether,  under  the  statutes  58  G.  8,  c.  45,  and  59  G.  3,  c.  184,  a  rate 
can  be  laid  for  the  purpose  of  providing  additional  burying  ground : 
but  the  3  G.  4,  c.  72,  was  not  referred  to.  This  case  finds  that  the 
money  was  borrowed  and  the  land  purchased  by  the  authority  of  the 
commissioners ;  and  that  the  consent  of  the  bishop  and  of  the  incum- 
bent of  the  parish  were  duly  obtained ;  and  shows,  it  is  submitted,  that 
all  the  requisitions  of  the  acts  of  parliament  have  been  duly  complied 
with  so  as  to  entitle  the  churchwardens  to  enforce  the  rate. 

Needham,  contest. — This  case  was  intended  to  raise  the  same  question 
as  that  which  was  raised,  but  not  decided,  in  The  Queen  v.  Abney,  viz., 
whether,  in  order  to  carry  into  effect  the  provisions  of  the  statutes  re- 
ferred to,  the  vestry  meeting  must  not  have  been  held  ^pursuant  r*rQf\ 
to  a  notice  given  on  two  successive  Sundays  preceding  the  day  of  *■ 
meeting.  The  37th  section  of  the  59  G.  3,  c.  134,  seems  to  carry  the 
matter  a  little  further  than  the  earlier  sections :  it  enacts  "that  all  the 
powers  and  provisions  of  the  said  recited  act  (58  G.  3,  c.  45)  or  of  this 
act,  which  authorize  or  relate  to  the  grant,  sale,  conveyance,  purchase, 
and  resale  of  any  lands,  tenements,  or  hereditaments  from  or  in  the 
name  of,  or  on  behalf  of,  His  Majesty,  &c,  to  or  by  the  said  commis- 
sioners, for  the  purpose  of  building  any  additional  churches  or  chapels, 
or  the  issuing,  advancing,  levying,  or  raising,  or  borrowing  or  taking  up 
at  interest,  of  any  money  for  any  such  purpose,  shall  be,  and  are  hereby 
declared  to  be,  extended  and  be  applicable  in  all  respects,  mutatis  mu- 
tandis, for  the  grant,  sale,  conveyance,  purchase,  or  resale  of  any  lands, 
tenements,  or  hereditaments  which  may  be  necessary  for  enlarging  any 
church-yard  or  burial-ground,  or  for  making  any  new  burial-ground  and 
approaches  thereto,  under  the  provisions  of  this  act,  and  for  the  issuing, 
advancing,  levying,  and  raising,  or  borrowing  and  taking  up  at  interest, 
of  any  money  which  may  be  required  for  any  of  those  purposes,  and 
for  repaying  the  same  by  instalments  or  otherwise,  in  like  manner  as 
if  all  such  powers  and  provisions  had  been  fully  repeated  and  re-enacted 
in  this  act."  Now,  the  word  "provision"  is  more  applicable  to  a  notice 
than  the  word  "power:"  and  one  of  the  provisions  in  the  59  G.  3,  c. 
134,  is  that  contained  in  s.  25,  which  enacts  that  it  shall  be  lawful  for 
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the  inhabitants  in  vestry  assembled,  "of  which  notice  shall  have  been 
given  upon  two  successive  Sundays  preceding  the  meeting  of  such  ves- 
try,11 to  order  and  direct  the  making  and  raising  of  a  rate,  &c.  The 
rating  power,  therefore,  given  by  that  section,  is  coupled  with  the  requi- 
sition of  a  notice  of  the  meeting  given  on  two  successive  Sundays  pre- 
♦5811  ce(*m&-  [Cresswbll,  J. — Do  you  *say  that  the  58  G.  3,  c.  45, 
-■  is  repealed  ?]  No.  [Cresswbll,  J. — Do  the  powers  given  by 
that  act  continue?]  Yes.  [Cresswbll,  J. — Is  it  not  one  of  those 
powers,  that  money  may  be  borrowed  for  the  purpose  in  hand,  by  a  ma* 
jority  of  the  inhabitants  in  vestry  assembled,  with  the  consent  of  two- 
thirds  of  the  proprietors  of  messuages,  &c,  within  the  parish  ?]  That 
must,  it  is  submitted,  receive  a  qualified  answer.  The  59  G.  3,  c.  134, 
is  an  amending  act :  the  24th  and  25th  sections,  which  give  the  amended 
powers,  are  coupled  with  a  provision  requiring  a  particular  notice.  If 
the  second  act  is  to  be  taken  as  a  mere  amendment  of  the  first,  the 
notice  mentioned  in  s.  37  was  necessary :  if  it  is  to  be  taken  as  confer- 
ring a  new  power  altogther,  possibly  the  two  may  co-exist.  But  the 
question  is,  whether  the  whole  of  these  provisions  are  not  to  be  read 
together  as  one  power,  having  one  common  intent. 

Couch  was  not  called  upon  to  reply. 

Jervis,  C.  J. — I  think  there  is  nothing  at  all  in  the  objection.  We 
are  not  much  assisted  by  the  case  of  The  Queen  v.  Abney,  where  the 
point  was  not  decided, — scarcely  even  raised.  The  simple  question  here 
is,  whether  a  rate  can  lawfully  be  made  in  the  manner  adopted  here.  I 
think  it  can.  The  59th  section  of  the  58  G.  3,  c.  45,  enables  the  church- 
wardens, with  the  consent  of  the  vestry  and  of  the  bishop  and  incumbent 
of  the  parish,  to  raise  money  for  the  purposes  in  the  act  mentioned, 
upon  the  credit  of  the  rates,  and  to  make  rates  for  the  payment  of  the 
interest  and  for  providing  a  fund  for  repayment  of  the  principal ;  and 
section  60  provided  that  this  should  only  be  done  with  the  consent  of  the 
major  part  of  the  inhabitants  in  vestry,  or  four-fifths  of  the  select  vestry, 
and  of  two- thirds  of  the  proprietors  of  the  parish.  By  the  24th  section 
*^82"l  °^  ^e  59  G.  *3,  c.  134,  the  dissent  of  one-third  of  the  proprietors 
-J  is  substituted  for  the  consent  of  two-thirds.  And  the  25th  section 
authorizes  the  major  part  of  the  inhabitants  in  vestry  assembled  (of 
which  notice  shall  have  been  given  on  two  Sundays  preceding),— or  two- 
thirds  of  such  of  the  persons  exercising  the  powers  of  vestry  in  such 
parish,  as  shall  be  assembled  at  any  meeting  of  which  due  notice  shall 
have  been  given  according  to  the  mode  of  giving  notices  for  the  assembly 
of  such  persons, — to  direct  the  making  and  raising  of  a  rate,  &c.  Thus 
there  are  two  modes  of  providing  the  additional  accommodation,  which 
are  familiar  to  all  persons  acquainted  with  the  proceedings  of  vestries, 
or  with  parish  affairs, — one,  by  raising  the  necessary  funds  at  once,  to 
be  repaid  within  a  given  time,  with  interest ;  the  other,  by  levying  rates, 
to  be  expended  as  they  are  collected.    The  former  mode  has  been  adopted 
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here.  The  money  was  borrowed  with  the  consent  of  the  inhabitants  in 
vestry  assembled,  and  of  the  bishop  and  incumbent :  and  one-third  of 
the  proprietors  of  the  parish  did  not  dissent ;  and  due  notice  was  given, 
in  the  usual  way,  of  the  vestry  meeting  at  which  the  resolution  to  borrow 
the  money  was  come  to.  In  the  other  mode  of  proceeding,  under  the 
25th  section  of  the  59  G.  3,  c.  134,  by  rate  to  be  expended  as  collected, 
notice  on  the  two  successive  Sundays  preceding  the  meeting  would  be 
necessary.  I  think  all  has  been  done  regularly  here,  and  that  the  plain- 
tiffs are  entitled  to  the  judgment  of  the  court. 

Matjle,  J. — Having  heard  only  part  of  the  argument,  I  will  only 
say  that  I  entirely  concur  in  what  has  fallen  from  the  Lord  Chief 
Justice. 

Cresswell,  J. — I  am  of  the  same  opinion.  But  for  the  59  G.  3,  c. 
134,  there  would  have  been  no  question  in  the  case.  I  think  that  sta- 
tute did  not  take  away  any  of  *the  powers  previously  conferred  r*rfto 
by  the  58  G.  3,  c.  45,  except  to  substitute  the  dissent  of  one-third  ** 
for  the  consent  of  two-thirds  of  the  proprietors  of  the  parish.  The  25th 
section  provides  a  further  mode  of  carrying  into  effect  the  object  con- 
templated.    But  that  has  not  been  followed  here. 

Williams,  J.,  concurred;  Judgment  for  the  plaintiffs. 


MOFFATT  v.  ANDREW  LAURIE  and  Another,  Executors  of  JOHN 
LAURIE,  Deceased.     Jan.  29. 

The  declaration  stated,  that  A.,  being  possessed  of  oertain  land,  and  the  plaintiff  being  an 
architect  and  surveyor,  it  was  agreed  between  them  that  the  plaintiff  should  lay  out  the  said 
land  for  building  purposes,  vis.  that  he  should  make  all  the  necessary  surveys,  plans,  Ac,  and 
that  the  plaintiff  undertook  the  whole  of  the  above  on  the  following  conditions, — that  he  make 
A.  no  charge  whatever  for  the  above  eervicee,  but  that,  in  the  event  of  any  of  the  land  being 
diepoeed  of  for  building  purpoeee,  the  plaintiff  should  be  appointed  the  architect  on  A.'s  behalf 
to  see  that  the  construction  of  the  works  was  substantial,  Ac,  and  that  parties  building  on  the 
land  should  pay  the  plaintiff  1£  per  oent.  on  the  outlay,  providing  they  did  not  employ  the 
plaintiff  as  their  architect ;  but  that,  in  the  event  of  A.  or  hie  exeeutore  wiehing  to  ditpenee 
with  the  plaintiff' •  eervices  at  any  time,  he  or  they  ehould  be  at  liberty  to  do  eo,  teith  the  under- 
etanding  that  he  or  they  remunerate  the  plaintiff  for  the  time,  trouble,  and  expeneee  he  had  been 
put  to  in  making  the  eaid  preparation.  It  then  averred  that  the  plaintiff  made  the  necessary 
surveys,  plans,  Ac,  and  incurred  expenses  therein ;  and  that  the  said  land  was  not,  nor  was 
any  part  thereof,  disposed  of  for  building  purposos  acoording  to  tbe  said  agreement,  although 
a  reasonable  time  for  such  disposal  of  the  same  had  elapsed ;  and  that,  after  the  death  of  A., 
the  defendants,  as  his  executors,  dispensed  with  the  further  services  of  the  plaintiff  in  respect 
of  the  said  contract,  and  wholly  reloased  and  discharged  him  from  any  further  performance 
of  the  same,  and  hindered  and  prevented  themselves  from  disposing,  and  put  it  out  of  their 
power  to  dispose  of  the  said  land,  or  any  part  of  it,  for  building  purposes ;  and  that  thereupon 
there  became  and  was  due  and  payable  to  the  plaintiff  from  the  defendants,  as  executors,  a 
large  sum  for  bis  trouble  in  preparing  the  survey,  plans,  Ae. 

Held,  that  the  declaration  showed  no  cause  of  action,  inasmuch  as  the  event  on  the  happening 
of  which  alone  the  plaintiff  was  to  be  entitled  to  remuneration  for  his  services,  vis.  the  diepoeal 
of  the  land  for  building  purpoeeet  had  not  happened. 

The  declaration  stated  that  the  said  John  Laurie  (deceased)  being 
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possessed  of  certain  land,  and  the  plaintiff  being  an  architect  and  sur- 
veyor, it  was  agreed  between  them  that  the  plaintiff  should  lay  out  the 
*5841  8a^  *lan(*  f°r  building  purposes,  viz.,  that  he  should  make  all  the 
-*  necessary  surveys,  plot  down  all  clumpy  belts,  trees,  &c,  and 
carefully  lay  out  all  roads,  approaches,  &c. ;  also  plot  down  the  various 
sites  for  villa  residences,  with  the  contents  marked  on  the  same ;  and 
would  also  prepare  all  requisite  plans,  drawings,  bird's  eye  views,  &c, 
so  as  to  show  the  estate  to  the  greatest  advantage ;  and  the  plaintiff 
undertook  the  whole  of  the  above  on  the  following  conditions, — that  he 
make  the  said  John  Laurie  no  charge  whatever  for  the  above  services, 
but  it  was  agreed  between  them,  that,  in  the  event  of  any  of  the  land 
being  disposed  of  for  building  purposes,  the  plaintiff  should  be  appointed 
the  architect  on  the  said  John  Laurie's  behalf,  to  see  that  the  construc- 
tion of  the  works  was  substantial,  and  the  elevations  architectural,  so 
that  the  general  spirit  of  the  whole  design  would  be  fully  carried  out, 
and  that  parties  building  on  the  land  should  pay  the  plaintiff  1\  per 
cent,  on  the  outlay,  providing  they  did  not  employ  the  plaintiff  as  their 
architect ;  but  that,  in  the  event  of  the  said  John  Laurie  or  his  execu- 
tors wishing  to  dispense  with  the  plaintiff's  services  at  any  time^  he  or 
they  should  be  at  liberty  to  do  so,  with  the;  understanding  that  he  or 
they  remunerate  the  plaintiff  for  the  time,  trouble,  and  expenses  he  had 
been  put  to  in  making  the  said  preparations :  Averment,  that  the  plain- 
tiff did  thereupon,  and  in  pursuance  of  the  said  agreement,  in  a  reason- 
able time  then  next  following,  lay  out  the  said  land  for  building  purposes, 
and  make  all  necessary  surveys  in  that  behalf,  and  plot  down  all  clumpy 
belts,  trees,  &c,  and  carefully  lay  out  all  roads,  approaches,  &c,  and 
also  plot  down  the  various  sites  for  villa  residences,  with  the  contents 
marked  on  the  same,  and  did  prepare  all  requisite  plans,  drawings,  bird's 
eye  views,  &c,  so  as  to  show  the  said  estate  to  the  greatest  advantage, 
and  spent,  was  put  to,  and  incurred,  divers  time,  trouble,  and  expenses 
in  and  about  the  same :  That  the  said  *land  was  not,  nor  was  any 
part  thereof,  disposed  of  for  building  purposes,  according  to  the 
said  agreement,  although  a  reasonable  time  for  such  disposal  of  the  same 
had  elapsed,  and,  after  the  death  of  the  said  John  Laurie,  the  defendants, 
as  executors  as  aforesaid,  did  wish  to  dispense  with,  and  did  dispense 
with,  the  further  services  of  the  plaintiff  in  respect  of  the  said  contract, 
and  wholly  released,  discharged,  and  exonerated  him  from  any  further 
performance  of  the  same  on  the  plaintiff's  part,  and  hindered  and  pre- 
vented themselves  from  disposing,  and  put  it  out  of  their  power  to  dis- 
pose of  the  said  land,  or  any  part  of  it,  for  building  purposes:  and 
thereupon  there  became  and  was  due  and  payable  to  the  plaintiff  from 
the  defendants,  as  executors  as  aforesaid,  divers  large  sums  of  money, 
amounting,  to  wit,  to  6000/.,  for  and  in  respect  of  the  plaintiff's  time, 
trouble,  and  expenses  to  which  he  was  put  in  making  the  said  prepara- 
tions as  aforesaid :  and  the  plaintiff  had  done  and  performed  all  things 

t!ft4  *  *  . 


*585] 


15  COMMON  BENCH.    (6  J.  SCOTT.)  585 

necessary  on  his  part  to  entitle  him  to  payment  of  the  said  6000Z.  by 
the  defendants  as  executors  as  aforesaid ;  yet  the  defendants  had  not 
paid  the  same,  or  any  part  thereof. 

The  declaration  also  contained  counts  for  money  payable  by  John 
Laurie  for  work  and  labour,  goods  sold  and  delivered,  money  paid,  and 
money  found  due  upon  an  account  stated ;  and  also  counts  for  money 
payable  by  the  defendants  as  executors  as  aforesaid  for  work  and  labour 
done  for  the  said  John  Laurie,  and  for  money  found  due  upon  an  account 
stated  with  the  defendants  as  executors. 

The  defendants  pleaded, — first,  to  the  first  count,  that  the  said  John 
Laurie  did  not  agree  with  the  plaintiff  as  in  that  count  alleged, — 
secondly,  to  the  first  count,  that  they  the  defendants  did  not  dispense 
with  the  farther  services  of  the  plaintiff  in  respect  of  the  said  contract, 
nor  did  they  wholly  release,  discharge,  or  exonerate  him,  *as  r*rofi 
alleged, — thirdly,  to  the  first  count,  that  they  did  not  hinder  or  *• 
prevent  themselves  from  disposing,  nor  did  they  put  it  out  of  their 
power  to  dispose  of  the  said  lands,  or  any  part  thereof,  for  building 
purposes,  as  alleged, — fourthly,  to  the  second,  third,  fourth,  and  fifth 
counts,  never  indebted,  as  alleged, — fifthly,  as  to  the  residue  of  the 
declaration,  that  they  were  never  indebted,  as  alleged. 

The  defendants  also  demurred  generally  to  the  first  count,  the  grounds 
of  demurrer  stated  in  the  margin  being, — "  that  the  first  count  discloses 
no  sufficient  cause  of  action,  inasmuch  as  it  shows  no  agreement  on  the 
part  of  the  said  John  Laurie  to  pay  for  the  preparation  of  the  plans, 
&c.,  in  the  event  of  the  said  land  not  being  disposed  of  for  building 
purposes,  but,  on  the  contrary,  that  it  shows  an  agreement  on  the  part 
of  the  said  John  Laurie  to  pay  for  the  preparation  of  the  said  plans, 
&c,  only  in  the  event  of  any  of  the  land  being  disposed  of  for  building 
purposes,  and  it  is  expressly  averred  that  not  any  of  the  said  land  was 
disposed  of  for  building  purposes :  Also  for  that  it  appears  that  the 
event  in  which  alone  the  plaintiff  was  to  be  paid, — that  is  to  say,  the 
dispensing  with  his  services  as  architect  to  the  said  John  Laurie  after 
the  said  land  had  been  disposed  of  for  building  purposes, — has  not 
occurred :  Also  for  that  it  does  not  appear  that  the  plaintiff  was  ever 
appointed  architect  to  the  said  John  Laurie  at  all :  Also  that  it  appears 
that  the  plaintiff  agreed  to  make  no  charge  for  the  preparation  of  the 
plans,  &c,  if  the  land  was  not  disposed  of  for  building  purposes :  Also 
that  it  does  not  appear  that  the  said  John  Laurie  ever  became  liable  to 
pay  the  plaintiff  for  the  preparation,  &c. :  Also  for  that  the  contract 
was  personal  with  the  said  John  Laurie,  and  is  not  such  as  would  at 
law  descend  to  the  executors :  And  also  that  it  does  not  appear  that 
the  defendants  had  as  executors  any  power  over  the  said  land,  either 
to  dispose  of  *the  same  for  building  purposes,  or  otherwise."  r*ro7 
The  plaintiff  joined  in  demurrer.  *" 

0.  Wood,  in  support  of  the  demurrer. — The  event  upon  which  the 

2L 


587  MOFFATT  v.  LAURIE.    H.  T.  1855. 

defendant  was  to  be  called  on  to  pay  for  the  plans,  viz.  the  land  being 
disposed  of  for  building  purposes,  never  took  place.  [Jervis,  C.  J. — 
It  does  not  appear  that  the  executors  took  the  estate.  I  think  we  must 
hear  the  other  side.] 

Finlason,  contriL — In  the  absence  of  any  allegation  as  to  the  nature 
of  the  estate,  the  court  will  intend  nothing.  Thurseden  v.  The  Execu- 
tors of  Warthen,  2  Bulstr.  158,  is  precisely  in  point.  In  debt  for  non- 
performance of  covenants,  upon  nil  debet  pleaded,  a  verdict  was  given 
for  the  plaintiff;  and,  upon  motion  in  arrest  of  judgment,  the  facts 
appeared  to  be  these : — «  Warthen,  being  lord  of  the  manor  of  Dale, 
did  covenant  for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
within  seven  years,  upon  request,  to  convey  and  settle  upon  the  plaintiff 
a  copyhold  estate  pro  termino  vitse  suae  secundum  consuetudinem  mane- 
rii ;  and  this  to  be  done  upon  request  made  by  the  plaintiff,  the  cove- 
nantee, to  him,  his  heirs,  executors,  or  assigns :  the  plaintiff  shows  that 
Warthen,  the  covenantor,  died,  and  that  he  requested  the  defendants, 
the  executors  of  W&rthen,  to  perform  this  within  the  time,  which  they 
refused  to  do,  unde  actio  accrevit ;  and  by  the  covenant  this  was  to  be 
done  infra  unum  mensem  post  rationabilem  requisition  em.  It  was  not 
showed  in  the  declaration  what  estate  Warthen  had  in  the  manor.  It 
was  urged  that  here  the  request  ought  to  have  been  made  to  the  heir, 
and  not  unto  the  executor ;  for,  it  is  not  intended  that  the  covenantor 
had  but  an  estate  for  years  in  the  manor,  but  rather  a  fee-simple,  for 
that  a  general,  and  not  a  particular  estate  is  to  be  intended  to  be  in  him, 
*ror>i  which  is  a  fee-simple ;  and  bo  the  ^request  here  of  necessity  ought 
-J  to  have  been  made  unto  him  who  was  to  take  the  estate,  and  this 
was  the  heir,  not  the  executor ;  for,  the  executor  could  not  do  and  per- 
form this,  and  therefore  the  request  here  made  unto  him  is  not  good, 
and  so  no  breach  of  covenant,  for  that  no  particular  estate  is  to  be  in- 
tended to  be  in  Warthen,  the  lord,  and  the  covenantor,  unless  that  the 
same  was  specially  Bhowed."  Dodderidge,  J.,  said  :  "He  might  here 
have  an  estate  for  years  in  the  manor ;  and  the  request  was  to  be  made 
to  the  executors."  Groke,  J.,  said :  "  If  he  had  nothing  in  the  land, 
the  heir  shall  not  be  charged,  but  his  executors  only."  Haughton,  J. : 
"  He  might  be  seised  in  fee  of  the  manor,  and  then  the  request  ought 
not  to  be  made  to  his  executors,  but  to  his  heir :  it  doth  not  here  appear 
what  estate  he  had  in  the  manor ;  and  we  are  not  to  intend  that  he  had 
one  estate  more  than  another;  but,  for  the  generalness  here,  it  not 
appearing  what  estate  he  had  in  the  manor  (none  being  showed),  this 
makes  the  matter  here  the  more  doubtful."  Dodderidge,  J.:  "If  a 
man  makes  a  feoffment  in  fee  of  his  manor  of  Dale,  upon  condition,  that, 
if  he,  his  executors  or  assigns,  do  pay  so  much  money,  that  then  it  shall 
be  lawful  for  him  to  enter  again."  The  court  all  agreed  "  that  this  is 
a  personal  matter,  and  the  executor  here  is  to  render  the  money." 
Coke,  C.  J. :  "  The  request  here  made  to  the  executors  is  good,  because 
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the  executors  do  represent  the  person  of  the  testator  as  to  the  performance 
of  covenants  by  him  to  be  by  covenant  performed.*'  The  report  goes 
on  to  say, — "The  whole  court  agreed  herein  clearly."  And  Dod- 
deridge,  J.,  added:  "It  being  generally  undertaken,  and  no  estate 
showed,  it  shall  here  be  intended  that  he  had  only  an  estate  for  years 
in  the  manor ;  and,  if  he  had  no  estate  at  all  in  the  same,  his  exe- 
cutors are  then  bound  to  procure  this  to  be  done,  according  to  the 
covenant  of  their  testator,  at  their  peril."  [Jervis,  C.  J. — There, 
*there  was  a  covenant  that  the  executors  should  do  it  upon  re-  r+zoq 
quest.  That  is  the  distinction.  The  executors  are  bound  by  ■- 
the  contract  of  their  testator.]  Carter  v.  Fossett,  Palmer,  329,  is  an 
authority  to  show  that  assumpsit  will  lie  against  executors  upon  a  con- 
tract by  the  testator,  upon  good  consideration.  [Maule,  J.,  referred 
to  Kingdon  v.  Nottle,  1  M.  &  Selw.  355.]  The  declaration  here  dis- 
tinctly alleges  that  the  testator  agreed,  that,  in  the  event  of  his,  or  his 
executors,  wishing  to  dispense  with  the  plaintiff's  services  at  any  time, 
he  or  they  should  be  at  liberty  to  do  so,  with  the  understanding  that 
he  or  they  should  remunerate  the  plaintiff  for  the  time,  trouble,  and 
expenses  he  had  been  put  to  in  making  the  said  preparations.  And  it 
contains  an  averment  that  the  defendants,  as  executors,  did  dispense 
with  the  further  services  of  the  plaintiff  in  respect  of  the  said  contract, 
and  discharged  him  from  the  further  performance  of  the  same,  and 
hindered  and  prevented  themselves  from  disposing,  and  put  it  out  of 
their  power  to  dispose  of  the  said  land,  or  any  part  of  it,  for  building 
purposes.  It  may  be  that  the  defendants  have  sold  the  property,  and 
obtained  an  advanced  price  for  it  by  reason  of  the  plaintiff's  services 
in  plotting  and  laying  it  out.  [Jervis,  C.  J. — The  agreement  is  in 
substance  this : — "  If  you  will  exercise  your  professional  skill  in  plot- 
ting and  laying  out  the  land,  in  the  event  of  any  part  of  it  being  dis- 
posed of  for  building  purposes,  you  shall  be  employed  as  architect  to 
superintend  the  buildings.  But,  should  I  wish  to  dispense  with  your 
services, — that  is,  as  architect,  when  the  land  is  disposed  of  for  build- 
ing purposes, — I  shall  be  at  liberty  to  do  so,  on  paying  you  a  reason- 
able remuneration  for  the  work  already  done."  The  plaintiff's  services 
could  not  be  dispensed  with,  before  the  time  arrived  at  which  they 
could  be  required.  This  seems  to  have  been  the  same  sort  of  specula- 
tive agreement  we  had  to  put  a  construction  on  in  the  case  of  r+rq^ 
*Moffatt  v.  Dickson,  13  C.  B.  543  (E.  C.  L.  R.  vol.  76).]  L 
There,  the  approval  of  the  commissioners  in  lunacy,  and  of  certain 
other  persons,  was  made  a  condition  precedent  to  the  acceptance  by 
>  the  defendants  of  the  plaintiff's  plans  and  specifications.  Here,  how- 
ever, he  has  carefully  stipulated  for  payment  at  all  events.  [Maule, 
J. — The  plaintiff  is  to  be  paid  in  a  given  way,  when  the  land  is  dis- 
posed of  for  building  purposes.  But  there  is  no  covenant  that  it  shall 
be  disposed  of  for  building  purposes,  and  none  other.     Jervis,  C.  J. — 
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Upon  the  whole  declaration,  I  think  we  can  see  that  the  land  has  not 
been  let  for  building  purposes,  and  cannot  be  so,  because  the  executors 
have  sold  it.]  It  may  be  that  they  have  sold  it  for  building  purposes. 
[Williams,  J. — If  you  can  make  out  that  upon  this  record,  you  will 
recover.  Cress  well,  J. — If  the  land  has  not  been  disposed  of  for 
building  purposes,  the  provision  for  payment  has  not  yet  arisen.]  The 
agreement  provides  for  three  events.  [Jervis,  C.  J. — No :  it  provides 
for  one  event,  with  three  modes  of  payment.]  It  is  difficult  to  suggest 
what  words  could  have  been  stronger,  to  provide  against  a  dismissal. 
[Jervis,  C.  J. — According  to  your  construction  of  the  contract,  the 
testator  precluded  himself  from  selling  the  land  for  any  other  than 
building  purposes.]  The  declaration,  it  is  submitted,  discloses  a  suffi- 
cient cause  of  action  without  that  clause.  [Maule,  J. — Tou  cannot 
strike  out  that  clause,  and  say  that  the  action  can  be  maintained  with- 
out it.  Is  the  plaintiff  to  be  paid  for  being  dismissed,  or  for  the  ser- 
vices he  has  rendered  ?  Cresswell,  J. — If  you  strike  out  that  which 
you  propose  to  strike  out,  all  that  remains,  is,  that  the  plaintiff  agreed 
not  to  be  paid  at  all.]  Moon  v.  The  Guardians  of  the  Witney  Union, 
5  Scott,  1,  3  N.  C.  814  (E.  C.  L.  R.  vol.  32),  is  very  like  the  present 
case.  There,  Kempthorne,  an  architect,  retained  by  the  defendants  to 
prepare  plans  and  a  specification  for  the  erection  of  a  workhouse  for  a 
*rn-|i  union  of  which  the  defendants  were  "guardians,  employed  the 
J  plaintiff,  a  surveyor,  to  make  out  the  bill  of  quantities.  An 
advertisement  for  tenders  was  prepared,  referring  the  builders  desirous 
of  tendering  to  the  office  of  the  defendants'  clerk  for  a  view  of  the  plans 
and  specification.  The  instructions  given  to  the  defendants'  clerk  to 
show  to  the  builders,  contained  an  intimation  that  the  quantities  were 
being  taken  out,  and  that  the  expense  of  taking  them  out  was  to  be 
defrayed  by  the  successful  competitor.  It  was  proved  to  be  the  custom 
for  the  architect  to  employ  a  surveyor  to  make  out  the  bill  of  quanti- 
ties, and  for  the  successful  competitor  to  pay  his  charge.  A  misunder- 
standing having  arisen  between  the  defendants  and  Kempthorne,  an- 
other architect  was  employed ;  and,  when  Kempthorne  sent  in  his  bill, 
claiming  1132.  for  the  plans  and  specifications,  and  652.  as  "  the  sur- 
veyor's charge  for  making  out  the  quantities,"  the  defendants  paid  him 
802.,  which  he  received  in  satisfaction  of  his  demand,  nothing  being 
said  about  the  surveyor's  charge.  It  was  held,  that,  under  the  custom 
proved,  the  architect,  Kempthorne,  must  be  considered  the  defendants' 
agent  in  the  employment  of  the  surveyor,  and  consequently  that  the 
latter  was  entitled  to  sue  the  defendants  for  the  value  of  his  services, 
— the  want  of  a  successful  competitor  being  occasioned  by  their  act. 
[Maule,  J. — That  case  will  not  very  materially  aid  us  in  the  construc- 
tion of  the  agreement  in  this  case.  Williams,  J. — The  only  possible 
ground  upon  which  it  could  be  contended  that  the  defendants  are  liable 
here,  is,  that  there  is  a  sort  of  implied  undertaking  that  the  testator 
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and  his  executors  will  not  do  any  act  to  put  it  out  of  their  power  to  let 
the  plaintiff  have  the  benefit  of  the  contract.]  It  is  submitted  that 
there  is  such  an  implied  undertaking  apparent  on  the  face  of  the  de- 
claration. 

Jbrvis,  C.  J. — I  entertain  no  doubt  whatever  in  this  *case.  r*cQo 
The  defendants  are  entitled  to  judgment.  The  case  of  Moon  v.  '- 
The  Governors  of  the  Witney  Union  has  no  application  at  all  to  the 
present  question.  The  circumstances  of  that  case  were  these : — The 
guardians  of  the  Witney  Union  were  desirous  of  erecting  a  workhouse, 
and  employed  Kempthorne  as  their  architect  to  prepare  the  plans  and 
specifications.  Kempthorne,  as  their  agent,  employed  Moon,  a  surveyor, 
to  take  out  the  quantities, — a  course  which  was  not  only  proved  at  the 
trial  to  have  been  usual,  but  also  to  have  been  recognised  and  sanctioned 
by  the  defendants ;  for,  when  they  advertised  for  tenders,  they  stated 
that  the  quantities  were  being  taken  out,  and  that  the  expense  of  so 
doing  would  have  to  be  defrayed  by  the  successful  competitor.  Some 
misunderstanding  arising  between  the  defendants  and  Kempthorne, 
they  declined  to  go  on  with  the  contract ;  therefore  there  was  no  suc- 
cessful competitor,  and  the  defendants  remained  liable  to  the  surveyor. 
Here,  the  contract  provides  that  the  plaintiff  shall  make  no  charge 
whatever  for  surveying  and  plotting  the  land ;  but,  that,  in  the  event 
of  any  of  the  land  being  disposed  of  for  building  purposes,  the  plaintiff 
should  be  appointed  the  architect  on  Laurie's  behalf,  and  that  parties 
building  on  the  land  should  pay  the  plaintiff  1 J  per  cent,  on  the  outlay, 
provided  they  did  not  employ  him  as  their  architect:  and  then  the 
agreement  goes  on  to  provide,  that,  in  the  event  of  Laurie  or  his  exe- 
cutors wishing  to  dispense  with  the  plaintiff's  services  at  any  time,  he 
or  they  should  be  at  liberty  to  do  so,  paying  him  for  the  trouble  and 
expense  he  had  been  put  to  in  making  the  preparations.  So  far  the 
agreement  seems  to  be  perfectly  plain.  If  Laurie  prevents  the  plain- 
tiff from  earning  his  remuneration  in  the  shape  of  commission  as  archi- 
tect, he  is  to  pay  him  for  his  labour  in  surveying  and  plotting,  &c.  A 
momentary  apparent  difficulty  was  presented  by  my  Brother  ♦Wil- 


liams's suggestion  that  possibly  there  might  be  an  implied  under- 
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taking  on  the  part  of  Laurie  that  he  would  do  no  act  to  put  it  out  of 
his  or  his  executors'  power  so  to  deal  with  the  property  as  to  prevent 
the  plaintiff  from  obtaining  the  anticipated  commission.  But  there  is 
nothing  on  the  face  of  the  agreement  to  raise  any  such  implied  under- 
taking. For  anything  that  appears,  the  plaintiff  may  have  gone  to 
Laurie,  and  suggested  to  him  that  he  could  so  attractively  plot  out  the 
land  that  it  would  readily  let  for  building  purposes,  and  that  he  was  so 
sanguine  as  to  the  success  of  the  scheme,  that  he  was  content  to  rest 
his  chance  of  remuneration  upon  it.  There  is  nothing  on  the  face  of 
the  contract  to  restrain  Laurie  from  disposing  of  the  land  for  any  other 
than  building  purposes.  As,  therefore,  the  land  was  not  let  for  build- 
vol,  xv.— 51  2  l  2 
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ing  purposes,  and  there  were  no  services  of  the  plaintiff's  which  could 
be  dispensed  with,  the  event  has  not  arisen  upon  which  he  was  to  be 
entitled  to  claim  a  remuneration  for  his  trouble  and  expense  in  plotting 
the  land.  I  therefore  think  the  defendant  is  entitled  to  the  judgment 
of  the  court  upon  this  demurrer. 

Maule,  J. — I  am  of  the  same  opinion.  The  contract  here  is  not  very 
unlike  that  in  Moffatt  v.  Dickson,  where  we  held,  after  much  argument, 
that  the  plaintiff  had  thought  fit  to  stipulate,  that,  in  certain  events,  he 
was  to  receive  no  remuneration  at  all  for  his  labour.  Generally  speak- 
ing, people  who  do  work  for  others  expect  to  be  paid  for  it ;  as  in  the 
case  cited,  of  a  surveyor  who  is  employed  in  taking  out  what  are  called 
quantities.  But,  where  the  work  to  be  done  is  of  the  peculiar  character 
of  the  work  in  the  present  case,  which  may  entail  great  expense  upon 
the  owner  of  the  land, — an  expense  he  would  hesitate  to  incur  upon  a 
speculation  of  the  probable  result  of  which  he  might  not  be  very  san- 
*^<m  8u*ne> — **  may  we^  k°  that  an  architect  of  experience  like  the 
J  ^plaintiff,  feeling  certain  that  he  can  lay  out  the  ground  in  a 
manner  so  attractive  as  to  render  the  success  of  the  venture  matter 
of  little  or  no  doubt,  may  be  content  to  agree  that  his  remuneration 
for  the  trouble  he  bestows  upon  it  shall  be  limited  to  the  per-centage 
on  the  outlay  when  his  plans  shall  be  carried  into  effect  by  the  erection 
of  houses  upon  the  land.  In  one  event,  and  in  one  'event  only,  viz.  of 
Laurie  or  his  executors  wishing  to  dispense  with  the  plaintiff's  services, 
that  is,  as  architect,  the  agreement  provides  that  they  shall  be  at  liberty 
to  do  so  only  upon  the  understanding  that  he  shall  in  that  case  be  re- 
munerated for  the  time,  trouble,  and  expense,  incurred  by  him  in  pre- 
paring the  plans.  There  is  no  provision  that  he  shall  be  paid  for  the 
plans  at  all  events :  and  no  event  has  occurred  in  which  the  agreement 
gives  him  any  title  to  claim  remuneration.  It  is  urged  that  the  defend- 
ants, Laurie's  executors,  are  responsible  because  they  have  by  parting 
with  the  land  put  it  out  of  their  power  to  dispose  of  it  for  building  pur- 
poses. That,  however,  is  an  event  which  the  agreement  has  provided 
for,  and  in  which  the  plaintiff  is  to  receive  nothing.  The  exceptional 
case  of  the  plaintiff  being  entitled  to  remuneration  for  his  labour  in 
preparing  the  plans,  if  his  services  are  dispensed  with,  applies  only  to 
the  event  of  a  right  having  accrued  to  him  to 'be  paid  for  his  services, 
viz.  if  the  land  is  let  for  building  purposes.  That  case  has  not  arisen. 
I  further  think,  that,  as  the  declaration  does  not  allege  that  the  defend- 
ants wrongfully  dismissed  or  dispensed  with  the  services  of  the  plaintiff, 
or  by  any  wrongful  act  on  their  part  made  it  impossible  to  prosecute 
the  building  scheme,  and  thereby  deprived  the  plaintiff  of  the  profits  he 
ought  to  have  acquired,  it  is  bad ;  though  I  do  not  think  it  would  have 
very  much  bettered  the  plaintiff's  position  if  it  had  contained  such  an 
allegation.  For  these  reasons,  I  concur  in  thinking  that  the  defendants 
are  entitled  to  judgment. 


15  COMMON  BENCH.     (6  J.  SCOTT.)  595 

♦Crbsswkll,  J. — I  am  entirely  of  the  same  opinion.  The  ear-  i>cqc 
lier  part  of  the  declaration  merely  alleges  that  Laurie  being  pos-  *- 
sessed  of  certain  land,  and  the  plaintiff  being  an  architect  and  surveyor, 
it  was  agreed  between  them  that  the  plaintiff  should  lay  out  the  said  land 
for  building  purposes,  making  the  necessary  surveys  and  plans,  and  that 
the  plaintiff  undertook  the  whole  of  the  above  on  certain  conditions, 
one  of  which  was,  that  he  should  m%ke  no  charge  whatever  for  the  above 
service.  I  find  there  no  stipulation  that  Laurie  shall  offer  or  continue 
for  any  specified  time  to  offer  the  land  for  building  purposes.  The 
declaration  then  goes  on  to  allege,  that,  in  certain  events,  the  plaintiff 
shall  be  paid  for  his  services  in  a  particular  way.  That  event  must 
arise  before  any  right  to  receive  payment  can  accrue  at  all.  In  the 
event  of  any  of  the  land  being  disposed  of  for  building  purposes,  the 
plaintiff  is  to  be  appointed  the  architect  on  Laurie's  behalf ;  and  the 
parties  building  on  the  land  are  to  pay  him  1£  per  cent,  on  the  outlay 
if  they  do  not  employ  him  as  their  architect:  but,  in  the  event  of 
Laurie,  or  his  executors,  at  any  time  wishing  to  dispense  with  the  plain- 
tiff's services,  they  are  to  be  at  liberty  to  do  so,  but  in  that  case  they 
are  to  pay  him  for  his  time  and  trouble  in  preparing  the  plans,  &c. 
Neither  of  these  events  has  happened.  The  land  has  not  been  disposed 
of  for  building  purposes,-  so  as  to  render  the  services  of  an  architect 
necessary.  I  therefore  think  the  plaintiff  has  not  made  out  any  cause 
of  action. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  clear  from  the  terms 
of  the  contract  as  set  out  in  the  declaration,  that  the  plaintiff  stipulated 
to  do  the  work  for  which  he  seeks  to  be  compensated  in  this  action, 
gratis,  unless  an  event  should  happen  which  has  not  happened,  viz.  that 
the  land  should  be  let  for  building  purposes.  I  entertained  some  doubt 
during  the  course  of  the  ^argument,  whether  a  contract  might  r*£Q* 
not  be  implied  on  the  part  of  Laurie  and  his  executors  that  they  L 
would  do  no  act  to  prevent  the  occurrence  of  the  event  on  which  the 
plaintiff's  remuneration  was  made  to  depend.  That  might  have  given 
rise  to  a  point  of  considerable  difficulty :  it  might  have  been  the  duty 
of  the  defendants  as  executors  to  sell  the  land  for  the  purpose  of  satis- 
fying debts  of  a  higher  degree :  and  it  would  be  difficult  to  say  that 
they  would  be  liable  in  damages  for  dealing  with  the  estate  of  their 
testator  in  a  manner  in  which  they  were  by  law  bound  to  deal  with  it. 
But  there  is  another  difficulty  in  the  plaintiff's  way :  the  declaration  is 
not  framed  so  as  to  entitle  the  plaintiff  to  claim  damages  from  the  de- 
fendants for  preventing  him  from  acquiring  the  profit  he  is  entitled  to 
under  the  contract ;  but  the  plaintiff  seeks  to  recover  damages  for  im- 
properly dispensing  with  his  services.  But,  upon  consideration,  I  think 
none  of  these  points  arise.  The  plaintiff  agreed  to  prepare  the  plans 
gratis,  and  not  to  look  to  Laurie  or  his  executors  for  any  remuneration 
unless  certain  events  should  happen  which  have  not  happened.  If  Laurie, 
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or  his  executors,  thought  fit  to  change  their  minds  as  to  the  disposal  of 
the  property,  I  see  nothing  in  the  contract  set  out  in  the  declaration  to 
prevent  them  from  so  doing,  or  to  give  the  plaintiff  any  right  to  da- 
mages in  the  event  of  their  doing  so. 

Judgment  for  the  defendant. 


*597]  *CANHAM  v.  BARRY.    Jan.  29. 

Where  a  plaintiff  declares  upon  an  agreement  in  writing,  the  defendant  cannot  in  pleading  rely 
upon  oral  matter  introducing  a  qualification  of  the  contract  declared  on,  or  showing  that  it 
was  made  subject  to  conditions  which  do  not  appear  upon  the  face  of  it 

To  a  count  upon  an  agreement  whereby  the  defendant  agreed  upon  certain  terms  to  sell  to  the 
plaintiff  "all  his  unexpired  term  and  leasehold  interest  in  a  farm  then  in  his  occupation,"  with 
immediate  possession, — the  defendant  pleaded,  that  he  held  the  farm  under  a  lease  containing 
a  covenant  not  to  assign  without  the  consent  in/  writing  of  the  lessors ;  that,  being  desirous 
to  part  with  the  farm,  he  applied  to  the  agent  of  the  lessors  for  their  consent  to  his  doing  so, 
and  had  obtained  an  assuranoe,  that,  if  he  found  an  eligible  tenant,  who  could  give  satisfactory 
references,  the  consent  would  not  be  withheld ;  that  the  agreement  was  made  for  the  purpose 
of  one  Main  becoming  the  occupier  of  the  farm ;  and  that  the  defendant  was  induced  by  the 
plaintiff  to  enter  into  the  agreement,  and  did  so,  upon  the  faith  and  assurance,  as  the  plaintiff 
knew,  and  the  plaintiff,  in  order  to  induce  the  defendant  to  enter  into  the  agreement,  repre- 
sented and  induced  the  defendant  to  believe,  that  Main  was  a  person  of  respectability,  and 
eligible  as  tenant  of  the  farm,  and  could  give  references  that  would  be  satisfactory  to  the  land- 
lords ;  whereas,  in  truth,  he  was  not  a  person  of  respectability,  and  could  not  and  did  not  give 
such  references : — Held,  a  good  plea,  inasmuch  as  it  showed  that  the  defendant  was  induced  to 
enter  into  the  contract  by  a  false  representation  of  the  plaintiff  as  to  a  fact  within  his  know- 
ledge, and  which  was  material  to  the  subject-matter  of  the  contract. 

The  first  count  of  the  declaration  stated,  that,  on  the  13th  of  June, 
1854,  a  certain  agreement  or  instrument  in  writing  was  made  and  signed 
by  and  between  the  plaintiff  and  the  defendant  under  and  with  their 
respective  signatures  of  "George  Canham,"  and  "Robert  Thomas 
Barry,"  in  the  words  and  figures  following,  that  is  to  say, — « I  agree  to 
purchase  of  Robert  Thomas  Barry  all  his  unexpired  term  and  leasehold 
interest  in  the  farm  now  in  his  occupation,  at  West  Thurroch,  in  the 
county  of  Essex,  together  with  all  the  growing  crops  now  thereon,  and 
also  all  the  horses  and  implements  of  husbandry  set  out  in  the  schedule 
hereunder  written,  at  and  for  the  price  and  sum  of  36002.,  and  I  have 
this  day  paid  the  sum  of  10002.  in  part  payment  thereof,  and  to  pay  the 
balance  thereof  in  manner  following,  that  is  to  say,  first  by  a  bill  of 
acceptance  to  become  due  on  the  11th  of  November  now  next  for  the 
sum  of  1000!.,  to  be  the  joint  and  several  acceptance  of  me  the  under- 
signed George  Canham,  and  of  James  M'Gibbon  Main,  and  by  one  other 
subsequently  due  acceptance  for  the  sum  of  16002.,  to  become  due  on 
the  15th  of  May  now  next,  and  to  be  also  the  joint  and  several  accept- 
*^Q81  ance  °^  me  fck0  ^undersigned  George  Canham. and  of  James 
J  M'Gibbon  Main :  possession  of  the  said  farm  and  growing  crops 
to  be  given  to  me  immediately  on  the  delivery  of  such  bills  of  accept- 
ance to  the  said  Robert  Thomas  Barry :  he  undertaking  to  pay  all  the 
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rent  and  outgoings  np  to  Michaelmas  Day  next ;  but  that  the  said  Robert 
Thomas  Barry  shall  not  be  called  upon  to  furnish  any  further  or  other 
title  than  the  lease  he  now  holds  from  the  late  John  Freman  of  the 
said  farm.  Dated  the  13th  of  June,  1854.  George  Canham."  "We, 
the  undersigned,  consent,  to  the  extent  of  our  interest  concerned  there- 
in, to  the  agreement  within  written.  James  M.  Main.  Robert  Thomas 
Barry :"  That,  the  said  agreement  or  instrument  having  been  so  made 
and  signed  as  aforesaid,  the  plaintiff,  in  pursuance  thereof,  paid  to  the 
defendant  the  said  sum  of  10002.  therein  first  specified,  and  paid  the 
balance  of  the  said  sum  of  36002.  in  the  manner  agreed  upon,  and  de- 
livered to  the  defendant  two  negotiable  instruments  in  writing  whereby 
respectively  the  plaintiff  and  the  said  James  M'Gibbon  Main  became 
jointly  and  severally  liable  to  pay  to  the  defendant  or  Jhs  order  the 
sum  of  10002.  in  the  said  agreement  or  instrument  secondly  specified, 
on,  to  wit,  the  11th  of  November,  1854,  and  the  sum  of  16002.  on,  to 
wit,  the  15th  of  May,  1855,  which  negotiable  instruments  the  defend- 
ant accepted  and  took  for  and  on  account  of  the  said  balance  of  the 
said  sum  of  36002. ;  and  the  plaintiff  was  thereupon  and  then,  and  has 
since  been,  ready  and  willing  to  accept  and  enter  into  possession  of  the 
said  farm  and  growing  crops,  of  which  the  defendant  had  notice,  and 
was  requested  to  perform  the  agreement  on  his  part ;  and  the  plaintiff 
had  done  all  things  necessary,  and  everything  had  occurred,  to  entitle 
him  to  have  possession  of  the  said  farm  and  growing  crops,  &c,  and 
did  not  call  for  any  further  or  other  title  than  was  agreed  upon ;  yet 
the  defendant  did  not  nor  would  give  *possession  of  the  said  i-^cqq 
farm  and  growing  crops,  or  either  of  them,  in  pursuance  of  the  '- 
said  agreement,  but  therein  failed  and  made  default ;  and  although  the 
plaintiff  was  ready  and  willing  to  accept  the  said  horses  and  implements 
of  husbandry(a)  (of  which  the  defendant  had  notice),  and  a  reasonable 
time  for  the  delivery  of  the  same  to  the  plaintiff  elapsed  before  this 
suit ;  yet  the  defendant  did  not  nor  would  deliver  the  same,  or  any  part 
thereof,  to  the  plaintiff,  but  therein  made  default :  And  that,  by  reason 
of  the  premises,  the  plaintiff  had  been  wholly  deprived  of  the  said  sum 
of  10002.  so  paid  to  the  defendant  as  aforesaid,  and  of  the  interest  he 
otherwise  might  and  would  have  made  of  and  by  the  same,  and  lost  and 
was  deprived  of  great  gains  and  profits  which  would  have  accrued  to 
him  if  the  defendant  had  performed  the  agreement  on  his  part,  and  was 
put  to  and  incurred  liability  to  pay  heavy  expenses  in  and  about  the 
endeavouring  to  procure  the  performance  of  the  said  agreement  by  the 
defendant,  and  certain  moneys,  to  wit,  502.,  which  the  plaintiff  paid 
and  became  liable  to  pay  to  a  certain  person  whom  he  engaged  to  be- 
come and  act  as  his  superintendent  in  and  over  the  said  farm,  became 
wholly  lost  and  wasted  to  the  plaintiff,  and  certain  other  moneys,  to 
wit,  2002.,  which  the  plaintiff  laid  out  and  expended  in  and  upon  the 

(a)  Mentioned  in  a  sohedule  annexed  to  the  agreement 
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purchase  of  furniture  suitable  for  a  certain  dwelling-house  in  and  upon 
and  parcel  of  the  said  farm,  and  of  which  possession  should  and  was 
to  have  been  given  together  with  the  said  farm,  became  wholly  lost  to 
the  plaintiff. 

Sixth  plea,  to  the  first  count, — that  the  indenture  therein  mentioned 
was  an  indenture  of  lease  for  a  term  of  years  of  which,  at  the  time  of 
the  making  of  the  agreement  set  forth  in  that  count,  divers,  to  wit,  four 
*fi001  years  were  unexpired ;  and  that  the  defendant  did  in  *such  lease 

J  covenant  with  John  Freman  therein  named  (the  lessor  of  the  said 
lease)  that  he  the  defendant  would  not  during  the  term  thereby  granted, 
give,  grant,  demise,  assign,  transfer,  underlet,  or  part  with  in  any  man- 
ner howsoever  the  said  indenture  of  lease,  or  the  said  messuages,  tene- 
ments, lands,  and  premises  thereby  demised,  or  any  part  or  parts 
thereof,  except  only  the  messuage  or  tenement  called  the  Stone  House, 
and  certain  cottages  therein  respectively  mentioned,  and  being  part  of 
the  demised  premises,  or  his  estate,  term,  or  interest  therein,  or  in  any 
part  of  the  same,  to  any  person  or  persons  whomsoever,  for  all  or  any 
part  of  the  said  term,  without  the  special  license  and  consent  in  writing 
of  the  said  John  Freman,  his  heirs  or  assigns,  for  that  purpose  first  had 
and  obtained :  and  by  the  said  lease,  it  was  provided,  that,  if  the  defend- 
ant should  at  any  time  during  the  term  give,  grant,  demise,  assign, 
transfer,  or  otherwise  part  with  the  said  indenture  of  lease,  or  the  pre- 
mises thereby  demised,  or  any  part  or  parts  thereof,  except  as  aforesaid, 
or  his  estate,  term,  or  interest  therein,  or  in  any  part  of  the  same,  to 
any  person  or  persons  whomsoever,  for  all  or  any  part  of  the  said  term, 
without  the  license  and  consent  in  writing  of  the  said  John  Freman, 
his  heirs  or  assigns,  first  had  and  obtained,  it  should  and  might  be  law- 
ful to  and  for  the  said  John  Freman,  his  heirs  or  assigns,  into  and  upon 
the  said  messuages  or  tenements,  lands  and  premises,  or  any  part 
thereof  in  the  name  of  the  whole,  wholly  to  re-enter,  and  the  same  to 
have  again,  possess,  and  enjoy,  as  in  his  and  their  former  estate  and 
right,  and  the  defendant  and  all  other  the  occupiers  of  the  said  demised 
premises  thereout  and  from  thence  utterly  to  expel,  put  out,  and  amove : 
That,  before  and  at  the  time  of  the  making  of  the  said  agreement,  he 
the  defendant  was  desirous  of  parting  with  the  possession  of  the  said 
demised  premises,  and  that  he  had,  before  the  making  of  such  agree- 
*fi01l  menfc>  accordingly  ^applied  to  the  agent  of  the  landlords  of  the 

^  said  demised  premises  under  the  said  lease,  to  wit,  one  Henry 
De  Grey  Warter,  for  permission  to  part  with  such  possession :  *  That, 
before  the  making  of  the  said  agreement,  the  said  Henry  De  Grey  War- 
ter had,  in  answer  to  such  application,  stated  in  writing  to  the  defend- 
ant, that,  if  he  the  defendant  could  find  a  successor  eligible  as  tenant 
of  the  said  demised  premises  in  the  opinion  of  the  landlords  thereof, 
after  they  had  had  an  opportunity  of  inquiring,  and  a  reference  to  sure- 
ties or  bankers,  as  might  be  considered  necessary,  there  would  be  no 
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obstacle  to  their  complying  with  the  defendant's  wishes, — whereof  the 
plaintiff,  before  the  making  of  the  said  agreement,  had  notice :  That 
the  said  agreement  was  made  with  a  view  and  for  the  purpose  of  the 
said  James  M'Gibbon  Main  becoming  the  occupier  and  taking  possession 
of  the  farm  therein  mentioned,  and  of  his  taking  to  the  said  crop*, 
horses,  and  implements,  and  therewith  carrying  on  and  cultivating  the 
said  farm  for  and  during  the  residue  of  the  said  term ;  and  that  he  the 
defendant  was  induced  by  the  plaintiff  and  the  said  James  M'Gibbon 
Main  to  enter  into  the  said  agreement,  and  did  so,  upon  the  full  faith, 
assurance,  and  belief,  as  the  plaintiff  knew,  and  the  plaintiff,  in  order 
to  induce  the  defendant  to  enter  into  the  said  agreement,  represented 
to,  and  caused,  procured,  and  induced  the  defendant  to  believe,  and  the 
defendant  then  did  believe,  as  the  plaintiff  also  well  knew,  that  the  said 
James  M'Gibbon  Main  was  a  person  of  respectability,  and  eligible  as 
tenant  and  occupier  of  the  said  farm,  and  could  give  references  as  to 
his  character  that  would  be  satisfactory  to  the  landlords  of  the  said 
farm ;  whereas  in  truth  and  in  fact  he  was  not  a  person  of  respecta- 
bility, and  was  not  eligible  as  a  tenant  and  occupier  as  aforesaid,  and 
could  not  and  did  not  give  references  as  to  his  character  satisfactory  to 
the  said  landlords  of  the  said  farm,  as  the  plaintiff  before  *and  ^^ 
at  the  time  of  the  making  of  the  said  agreement  well  knew,  L 
though  the  defendant  was  then  ignorant  thereof,  as  the  plaintiff  also 
then  well  knew :  That  the  plaintiff  did  not  at  any  time  disclose  such 
circumstances  as  aforesaid  relating  to  the  said  James  M'Gibbon  Main, 
but  wholly  concealed  them  from  the  defendant ;  and  that  the  defendant 
afterwards  discovered  such  circumstances,  and  thereupon,  and  thence 
hitherto,  he  the  defendant  hath  [been]  and  still  is  ready  and  willing  to 
return  to  the  plaintiff  the  said  sum  of  10002.  so  paid  by  the  plaintiff  as 
aforesaid,  and  the  said  promissory  notes,  whereof  the  plaintiff  then, 
and  before  suit,  had  notice ;  whereby  the  said  agreement  was  and  is 
void. 

The  plaintiff  demurred  to  the  sixth  plea,  the  ground  of  demurrer 
stated  in  the  margin  being, — « that  the  plea  does  not  sufficiently  excuse 
or  justify  the  breach  of  agreement  to  which  it  is  pleaded,  and  which  it 
admits,  or  show  that  the  agreement  was  obtained  by  fraud,  or  by  any 
false  representation  that  is  or  was  material  so  far  as  relates  to  the  cause 
of  action  in  the  first  count  relied  on." 

The  defendant  also  pleaded,  seventhly,  to  the  same  count,  that  the 
said  lease  contained  such  covenant  and  proviso  as  in  the  last  preceding 
plea  mentioned ;  and  that,  before  the  making  of  the  said  agreement,  he 
the  defendant  was  desirous  of  parting  with  the  possession  of  the  said 
demised  premises ;  and  that  he  had  applied  to  the  agent  of  the  land- 
lord's, who  had,  in  answer  to  such  application,  made  such  statement  in 
writing ;  and  that  the  plaintiff  had  notice  in  all  respects,  as  in  the  said 
last  preceding  pica  was  mentioned ;  and  that  the  said  agreement  in  the 
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first  count  mentioned  was  made  with  a  view  and  for  the  purpose  of  the 
said  James  M'Gibbon  Main's  becoming  the  occupier  and  taking  posses- 
sion of  the  farm  therein  mentioned :  That  the  said  James  M'Gibbon  Main 
was  a  party  to  the  said  agreement ;  and  that  such  agreement  was  made 
♦fiOTl  an(*  enfcered  *nto  on  Me  condition,  *and  subject  to  the  terms,  that  the 
-*  said  James  M  Gibbon  Main  should  give  to  the  landlords  of  the  said 
demised  premises,  or  their  agent  in  that  behalf,  satisfactory  references  as 
to  his  character,  so  as  to  give  a  reasonable  opportunity  to  them  of  in- 
quiring as  to  the  said  James  M'Gibbon  Main's  being  eligible  as  a  suc- 
cessor to  the  defendant  in  the  occupation  of  the  demised  premises,  and 
that  the  said  James  M'Gibbon  Main  would  thereby,  or  by  means 
thereof,  satisfy  the  landlords,  or  their  agent,  that  the  said  James  M'Gib- 
bon Main  would  be  eligible  as  aforesaid :  That  the  said  landlords  would 
not,  as  he  the  plaintiff  and  the  said  James  M'Gibbon  Main  at  the  time  of 
.  the  making  of  the  said  agreement  well  knew,  permit  the  defendant  to 
transfer  or  in  any  way  to  part  with  the  said  term  or  interest  in  the  said 
farm,  unless  they  proved  to  be  so  eligible  as  aforesaid ;  and  that  the 
plaintiff  and  the  said  James  M'Gibbon  Main  accordingly  gave  certain 
references  to  the  said  Henry  De  Grey  Warter,  as  such  agent,  for  the 
purpose  in  that  behalf  as  aforesaid,  and  none  other :  That  the  said 
references  were  not  satisfactory  to  the  said  landlords  or  their  agent  as 
to  the  character  of  the  said  James  M'Gibbon  Main,  and  did  not 
afford  a  reasonable  opportunity  to  the  said  landlords  or  their  agent  of 
inquiring  as  aforesaid ;  and  that  the  said  James  M'Gibbon  Main  did 
not  thereby,  or  by  means  thereof,  satisfy  the  said  landlords  or  their 
agent  that  the  said  James  M'Gibbon  Main  would  be  eligible  as  afore- 
said :  And  that,  by  reason  of  the  premises  in  this  plea  aforesaid,  the 
said  landlords  would  not  grant  any  such  consent  or  license  as  afore- 
said, and  would  not  suffer  the  defendant  to  part  with  possession  of 
the  said  demised  premises,  or  any  part  thereof;  and  that  thereupon, 
and  thence  hitherto,  he  the  defendant  hath  been  and  still  is  ready  and 
willing  to  return  to  the  plaintiff  the  said  sum  of  1000Z.  so  paid  by  the 
plaintiff  as  aforesaid,  and  the  said  promissory  notes, — whereof  the 
*fi(Ul  *P^ntiff  then  and  before  the  suit  had  notice ;  whereby  the  said 
J  agreement  was  and  is  void. 
To  this  plea  also  the  plaintiff  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being, — "  that  the  plea  does  not  sufficiently  excuse  or  jus- 
tify the  breach  of  agreement  in  the  first  count  declared  upon,  which  is 
admitted  by  the  plea ;  that  it  does  not  show  that  the  agreement  is 
avoided  by  any  fraud  or  mala  fides  on  the  plaintiff's  part ;  that  it  is 
sought  by  the  plea  to  alter,  qualify,  and  control  the  agreement  which  is 
set  out  in  haec  verba  in  the  first  count,  by  parol  matter,  or  by  matter 
not  stated  to  be  in  writing,  or  to  be  incorporated  with,  or  contained  in, 
or  forming  part  of  the  agreement ;  and  that  it  is  not  shown  that  the 
non-compliance  with  the  supposed  terms  or  conditions  is  material,  or  that 
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the  terms  or  conditions  alter  or  take  away  the  plaintiff's  right  of  action 
in  respect  of  the  breach  in  the  first  count  relied  upon."     Joinder. 

Phipson,  in  support  of  the  demurrer.(a) — The  two  pleas  are  equally 
bad.  The  sixth  is  a  rambling  plea  *which  may  be  assumed  to  be  r*finc 
a  plea  intending  to  set  up  that  the  agreement  declared  on  was  *- 
obtained  by  fraud.  Now,  the  agreement  simply  is,  that  the  defendant 
shall  give  the  plaintiff  possession  of  the  farm  and  farming  implements, 
on  the  plaintiff's  doing  certain  things,  viz.  paying  1000Z.,  and  giving 
certain  bills.  The  defendant  by  his  sixth  plea  seeks  to  introduce  an 
exception,  founded  on  certain  supposed  fraudulent  statements  made  by 
the  plaintiff  at  the  time  of  entering  into  the  agreement,  that  Main,  the 
proposed  occupier  of  the  farm,  was  a  solvent  person  and  eligible  as  a 
tenant.  The  agreement,  however,  was,  that  the  plaintiff  should  have 
possession  of  the  farm :  there  was  no  contract  that  Main  should  be  the 
occupier.  The  fraud,  if  any,  is  altogether  collateral.  There  was  no 
binding  agreement  on  the  plaintiff's  part  to  let  in  Main ;  all  that  is 
suggested,  is,  that,  at  the  time  of  making  the  agreement,  the  plaintiff 
represented  that  Main  was  to  be  the  tenant.  Nor  is  it  averred  that 
the  plaintiff  had  any  notice  that  the  defendant  was  under  covenant  with 
his  landlords  not  to  assign  or  underlet  without  their  consent.  The 
defendant  has  received  the  10002.  and  the  bills :  he  avers  that  he  is 
willing  to  return  them ;  but  non  constat  that  the  bills  may  not  now  be 
♦outstanding  in  the  hands  of  third  persons.  This  is  not  that  r*fiofi 
kind  of  fraud  which  will  vitiate  an  agreement :  it  is  misrepre-  *- 
sentation  as  to  a  mere  collateral  matter.  This  is  exemplified  in  the 
recent  case  of  Feret  v.  Hill,  ant&,  p.  207.  There,  A.  procured  B.  to 
grant  him  a  lease  of  premises,  by  means  of  a  false  representation  that 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  follows : — 

"  That  the  sixth  plea  is  bad  in  substance  for  one  or  more  of  tho  following  reasons, — that  it 
does  not  show  that  the  plaintiff  had  notioe  of  the  fact  that  the  loase  under  which  the  defendant 
held  the  farm  contained  the  oovenant  or  proviso  set  out  in  the  sixth  plea  ;  and  that,  if  notice 
thereof  be  in  substance  alleged,  the  plea  does  not  show  that,  or  how,  the  plaintiff's  right  of  aotion 
is  affected  or  qualified  thereby : 

"  That  the  sixth  plea  does  not  show  that  the  agreement,  a  breach  of  which  is  alleged  in  the 
first  count,  is  avoided  by  any  fraud,  mala  fides,  or  false  representation  of  the  plaintiff;  that  the 
false  representation  relied  upon,  were  it  ever  made,  was  made  with  respect  to  a  person  who  is  no 
party  to  the  agroement,  and  to  matter  wholly  immaterial  to  the  question  in  dispute : 

"  That,  to  make  the  plea  good,  it  ought  to  have  shown,  that,  by  the  agreement,  Main  was  to 
take  possession  of  the  farm ;  that,  by  the  agreement,  the  landlord's  acquiescence  or  oonsent  was 
to  be  obtained  before  the  giving  of  possession  could  be  insisted  upon  by  the  plaintiff;  and  that 
the  misrepresentation  relied  upon  was  of  such  a  nature  as  to  justify  or  excuse  the  not  giving  posses- 
sion to  the  plaintiff,  whioh  is  the  breach  relied  upon : 

"  And  that  the  plea  is  no  answer  to  so  much  of  the  first  count  whereby  the  plaintiff  seeks  to 
recover  damages  for  the  non-delivery  of  the  horses  and  implements  in  the  schedule  to  the  agree- 
ment mentioned : 

"  Upon  the  argument  of  the  demurrer  to  the  seventh  plea,  tho  plaintiff  will  contend  that  the 
plea  is  bad  for  some  or  one  of  the  reasons  above  assigned  with  respect  to  the  six^h  pica ;  and 
more  especially  that  it  seeks  to  import  into  the  written  agreement  set  out  in  haec  verba  in  the 
first  count,  terms,  conditions,  and  parties  that  do  not  appear  on  the  face  of  it,  thereby  altering, 
qualifying,  and  controlling  the  terms  of  it  by  parol  matter,  or  by  matter  which  is  not  stated  to  be 
La  writing,  or  does  not  appear  on  the  face  of  it." 

vol.  xv.— 52  2  M 
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he  intended  to  carry  on  a  certain  lawful  trade  therein.  Having  obtained 
possession,  A.  converted  the  premises  into  a  common  brothel,  whereupon 
B.  forcibly  expelled  him.  And  this  court  held,  that  A.  might  maintain 
ejectment, — the  fraudulent  misrepresentation,  and  the  subsequent  illegal 
use  of  the  premises,  not  being  sufficient  (at  law)  to  avoid  the  lease. 
Mason  v.  Ditchbourne,  1  M.  &  Rob.  460,  which  was  cited  on  the  argu- 
ment of  that  case,  is,  notwithstanding  what  is  stated  in  2  G.  M.  &  R. 
720, (a) f  to  have  afterwards  occurred  there,  is,  so  far  as  it  goes,  an 
authority  to  the  same  effect.  There  are  numerous  cases  where  parol 
evidence  has  been  held  not  receivable  to  control  written  contracts. 
Smart  v.  Hyde,  8  M.  &  W.  723,  f  which  may  be  cited  for  the  contrary, 
was  the  case  of  a  parol  sale  of  a  horse,  with  a  warranty ;  and  all  the 
court  decided,  was,  that  a  plea  setting  up  the  new  matter  was  not  bad 
as  amounting  to  the'  general  issue.  [Maule,  J. — Is  there  any  difference 
in  this  respect  between  a  parol  contract  and  a  contract  under  seal  ?] 
In  Foster  v.  Jolly,  1  C.  M.  &  R.  703,  f  5  Tyrwh.  239,  it  was  held,  that, 
where  a  note  is  made  payable  fourteen  days  after  date,  parol  evidence 
cannot  be  given  to  show  that  it  was  not  to  be  paid  in  case  a  verdict  was 
obtained  in  an  action  brought  between  other  parties :  and  Alderson,  B., 
said:  "  Such  evidence  falls  within  the  general  rule,  that  matters  in  writing 
shall  not  be  contradicted  by  parol."  [Maule,  J. — In  the  present  case, 
the  contract,  to  be  valid,  must  be  in  writing.]  No  doubt,  In  Adams  v. 
Wordley,  1  M.  &  W.  374,  f  the  plaintiff  declared  as  drawer  against  the 
*fi071  *accePtor  °f  two  kills  of  exchange,  payable  respectively  six  and 
■■  twelve  months  after  date.  The  plea  set  forth  an  agreement, — 
not  stated  to  be  in  writing,  and  in  that  respect  like  the  agreement 
sought  to  be  substituted  here, — between  the  plaintiff  and  the  defendant, 
by  which,  before  the  making  of  the  bills,  it  was  agreed  that  the  defend- 
ant should  be  discharged  from  all  liability  in  an  action  commenced 
against  him  by  the  plaintiff  on  a  promissory  note,  on  his  paying  the 
plaintiff  the  costs  of  such  action,  and  a  certain  sum  of  money,  and 
accepting  the  bills  of  exchange  in  question, — in  case  the  plaintiff  should 
recover  in  another  action  brought  by  him  against  another  party  on  a 
promissory  note  given  under  similar  circumstances  to  the  defendant's  ; 
and  that,  until  he  should  so  recover,  or  if  he  should  not  recover,  he 
should  not  call  for  payment  of  the  bills  of  exchange:  and  the  plea 
averred  that  the  defendant  accordingly  paid  the  costs  and  money  agreed 
for,  and  accepted  the  bills  of  exchange  in  question,  and  that  the  action 
against  such  third  party  was  still  undetermined :  and  it  was  held,  on  de- 
murrer, that  the  plea  was  bad,  inasmuch  as  the  defendant  could  not  vary 
the  absolute  contract  entered  into  by  the  bills  of  exchange,  by  a  con- 
temporaneous oral  contract  inconsistent  with  it.  In  Webb  t>.  Spicer, 
13  Q.  B.  886  (E.  C.  L.  R.  vol.  66),  to  assumpsit  on  a  promissory  note 
made  payable  by  the  defendant  to  the  plaintiffs,  as  executors  of  S.,  on 
demand,  with  interest,  the  defendant  pleaded,  that,  at  the  same  time  as 
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the  making  of  the  note,  an  agreement  in  writing  was  made,  between  the 
defendant  and  other  persons  and  the  plaintiffs,  that  the  note  should  not 
become  due  and  payable  until  one  E.  attained  the  age  of  twenty-five 
years:  or,  if  he  should  die  under  that  age,  then  upon  certain  moneys 
becoming  divisible  under  the  will  of  S. ;  and  that  E.  was  still  living,  and 
under  twenty-five.  Issue  was  joined  upon  a  replication  traversing  the 
agreement.  It  appeared  on  the  trial,  that  *S.,  by  her  will,  had  be-  rj|cfiftQ 
queathed  half  of  her  residuary  personal  estate  to  her  daughter,  *- 
the  defend  ant' 8  wife,  and  had  directed  the  plaintiffs,  as  her  executors, 
to  place  out  at  interest  the  remaining  half,  until  E.,  one  of  her  three  grand- 
sons, should  attain  the  age  of  twenty-five.  After  the  death  of  the  tes- 
tatrix, the  plaintiffs  paid  over  half  the  residue  to  the  defendant ;  and, 
E.  being  then  under  twenty-five,  the  plaintiffs  invested  the  remaining 
half  of  the  residue  in  promissory  notes  payable  on  demand,  and  bearing 
interest,  one  of  such  notes  being  the  note  mentioned  in  the  declaration. 
At  the  time  of  making  this  note,  an  indenture,  to  which  the  defendant, 
the  grandsons,  and  the  plaintiffs  were  parties,  was  executed  by  all  the 
parties  thereto  except  the  plaintiffs.  The  indenture,  after  reciting  the 
will  and  death  of  the  testatrix,  and  the  payment  of  half  the  residue  to 
the  defendant,  recited  that  the  grandsons  had  requested  the  plaintiffs  to 
invest  the  remaining  half  of  the  residue  upon  the  security  set  forth  in 
the  schedule  to  the  deed  "  until  the  same"  would  "  be  divisible  under 
the  trusts  of  the  said  will ;  which  they"  had  <<  agreed  to  do  upon"  the 
grandsons  executing  the  indenture,  "  in  order  to  indemnify"  the  plain- 
tiffs "  against  any  loss  or  diminution  that"  might  "  happen  to  the  said 
trust  estate  and  moneys,  or  interest  or  income  thereof,  by  the  failure 
of  the  said  securities ;"  and  there  was  a  covenant  by  the  grandsons,  in 
consideration  of  the  premises,  to  indemnify  the  plaintiffs  accordingly  ; 
and  a  further  covenant  by  the  two  other  grandsons,  that  E.,  who  was 
then  a  minor,  should  execute  the  indenture  on  attaining  his  majority. 
The  security  referred  to,  as  set  forth  in  the  schedule,  consisted  of  the 
promissory  note  in  the  declaration,  and  other  notes  payable  also  on  de- 
mand, with  interest.  The  plaintiffs  were  present  at  the  execution  of 
the  deed,  assented  to  it,  and  acted  upon  it.  A  verdict  was  found 
for  the  defendant.  It  was  held  by  the  Court  of  Queen's  Bench  *that  i-*/*™ 
the  plaintiffs  were  bound  by  the  indenture,  the  meaning  of  which  *- 
was  that  the  securities  mentioned  in  the  schedule  should  remain  out- 
standing until  E.  attained  twenty-five ;  and  that  the  plea  was  proved. 
The  case  afterwards  came  before  the  court  of  error  and  it  was  held  that 
the  agreement  in  the  indenture  was  collateral  to  the  agreement  in  the 
declaration,  because,  though  stated  to  be  contemporaneous,  it  was  not 
stated  to  be  parcel  of  it,  and  was  not  between  the  same  parties :  that, 
as  a  collateral  agreement,  it  was  invalid  for  want  of  consideration,  and 
was  no  defence,  being  at  most  a  covenant  not  to  sue  for  a  limited  time, 
and  also  a  covenant  with  other  covenantees  than  the  defendant  alone ; 
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and  that  the  plea  was  bad,  and  the  plaintiffs  entitled  to  judgment,  not- 
withstanding the  verdict.  And  that  judgment  was  affirmed  on  error  in 
the  House  of  Lords.  In  Geddes  v.  Pennington,  5  Dow,  159,  a  parol 
representation,  at  the  time  of  the  sale  of  a  horse  (with  a  written  war- 
ranty), that  the  horse  had  been  sent  to  the  seller  to  be  sold,  by  a  gen- 
tleman from  England,  was  not  (though  proved  to  be  false)  such  a  repre- 
sentation as  would  avoid  the  sale.  Upon  these  grounds,  it  is  submitted 
that  both  these  pleas  are  bad. 
*fi101       Bowtti  contra\(a) — It  appears  upon  the  record,  that  *the  de- 

J  fendant  holds  a  farm  under  a  lease  containing  a  covenant  not  to 
assign  or  underlet  without  the  consent  of  the  landlords,  and  a  proviso 
for  re-entry  in  case  of  breach ;  that  a  negotiation  for  an  assignment  of 
his  term  takes  place  between  him  and  plaintiff,  and  the  defendant  applies 
to  his  landlords  for  permission  to  assign  the  lease,  and  their  agent 
assents  thereto  on  their  behalf,  on  condition  that  an  eligible  tenant  is 
found;  and  that  the  plaintiff,  having  notice  of  this  state  of  things, 
makes  a  false  representation  as  to  the  character  and  circumstances  of 
Main,  the  proposed  tenant  (who  seems  to  have  had  some  interest  the 
extent  of  which  is  not  stated),  and  thereby  induces  the  defendant  to 
enter  into  the  agreement  declared  on.  [Jervis,  C.  J. — Does  the  plea 
allege  that  the  landlords  object  or  ever  did  object  to  Main  ?]  It  is  not 
necessary  that  it  should.  [Maule,  J. — It  is  not  enough  for  you  to  say 
that  the  plea  is  consistent  with  a  state  of  things  which  will  make  it  a 
good  plea :  you  must  say  the  converse.]  The  defendant  entered  into 
the  agreement  upon  the  full  faith  and  assurance  that  Main  was  a 
responsible  person:  this  representation  being  false,  and  false  to  the 
knowledge  of  the  plaintiff,  the  whole  foundation  of  the  agreement  fails. 
#fil  -  -.  In  Mason  v.  *Ditchbourne,  1  M.  &  Rob.  460,  where,  to  an  action 

J  upon  a  bond  given  by  the  defendants  for  payment  of  money  for 
the  purchase  of  the  business  of  the  plaintiff's  testator,  who  had  been  an 
attorney,  the  defendants  pleaded  that  the  bond  was  obtained  by  the 

(a)  The  point*  marked  for  argument  on  the  part  of  the  defendant  were  as  follows : — 

"That  the  sixth  plea  shows  that  the  contraot  declared  upon  was  obtained  under  such  frau- 
dulent representations  and  circumstances  as  to  avoid  it : 

"  That  the  seventh  plea  shows  that  the  oontract  was  subject  to  terms  not  disclosed  by  the 
declaration,  and  that,  having  regard  to  such  terms,  and  the  facts  stated  in  the  plea,  and  admitted 
by  the  demurrer,  the  defendant  was  justified  in  deolining  to  carry  out  his  agreement ;  that,  in 
the  absence  of  all  statement  to  the  contrary,  it  must,  on  general  demurrer,  be  assumed  that  such 
terms  were  in  writing,  and  contemporaneous  with  the  contract  set  out  in  the  declaration ;  and 
that  the  plea  is  at  all  events  good  as  a  denial  of  the  contraot  deolared  upon : 

"  That  it  sufficiently  appears  upon  the  plea  that  suoh  terms  were  material  and  the  compliance 
therewith  by  the  plaintiff  and  Main  conditions  precedent  to  the  plaintiff's  right  to  call  for  a  ful- 
filment of  the  agreement : 

"  That,  inasmuch  as  the  defendant  was  to  mako  out  a  title  under  the  lease  mentioned  in  the 
pleadings,  and  it  nowhere  appears  that  the  plaintiff  has  waived  his  right  to  have  such  title,  the 
plea  is  good  as  showing  that  the  defendant  could  not  make  out  suoh  title,  and  that  the  plaintiff 
has  misconceived  his  cause  of  action,  if  any,  which,  if  he  has  any,  is,  for  not  makthg  out  a  title, 
rather  than  that  set  forth  in  the  declaration : 

"  And  that,  under  the  oircumstances  appearing  on  the  record  the  plaintiff  was  not  bound  to 
give  possession,  unless  he  oould  make  oat  the  title  required  by  the  agreement  before  mentioned." 
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fraud  and  covin  of  the  testator ;  and  Lord  Abinger  refused  to  allow 
them  to  give  evidence  to  show  that  the  bond  had  been  obtained  from 
them  by  a  fraudulent  misrepresentation  of  the  extent  and  nature  of  the 
business  which  they  were  contracting  to  buy  of  the  testator :  but  the 
court  afterwards  granted  a  new  trial,  which  was  moved  for  on  the  ground 
that  this  evidence  had  been  improperly  excluded.  [Maule,  J. — I  once 
entertained  something  of  the  same  view  as  Lord  Abinger  did.  But,  of 
late  years,  the  constant  practice  has  been  to  plead  to  an  action  upon  a 
contract,  that  the  defendant  was  induced  to  enter  into  it  by  the  fraud 
and  covin  of  the  plaintiff.]  In  Feret  v.  Hill,  which  is  relied  on  for  the 
plaintiff,  one  of  the  representations  was  that  of  a  third  person, — like 
that  in  Cornfoot  v.  Fowke,  6  M.  &  W.  368.f  It  is  true,  there  was 
also  a  statement  by  the  party  himself  as  to  the  manner  in  which  he 
intended  to  occupy  the  house:  but  that  is  very  different  from  the 
fraudulent  misrepresentation  of  a  fact  which  the  plaintiff  knows  to  be 
false.  Feret  t;.  Hill  does  not  go  to  the  length  of  deciding — nor  does  any 
case  so  decide — that  an  agreement  cannot  be  avoided  on  the  ground  of 
fraud.  [Maule,  J. — The  ground  of  that  decision  was  this : — It  was  an 
agreement  to  confer  an  interest  in  a  house.  The  defendant  was  induced 
to  enter  into  the  contract  by  a  false  representation,  which  clearly  would 
have  excused  him  from  performing  it :  but,  the  agreement  having  been 
executed,  and  the  plaintiff  let  in  under  it,  and  an  interest  in  the  pre- 
mises having  thereby  become  vested  in  him,  the  court  thought  it  was 
not  divested  by  the  antecedent  fraud.  That  may  be  right,  or  it  may  be 
wrong;  but  it  does  appear  to  me  to  have  *a  colour  of  legality  r^filo 
about  it.]  That  case  does  not  at  all  press :  neither  does  Geddes  *- 
v.  Pennington,  5  Dow,  159 ;  though  it  may  be  observed  that  the  passage 
for  which  it  was  cited  was  unnecessary  to  the  decision  of  the  case,  and 
does  not  profess  to  lay  down  any  principle  of  law.  [Cresswell,  J. — 
Suppose  a  man  sells  you  a  horse  for  150  guineas,  with  or  without  a 
warranty,  telling  you  that  he  himself  had  given  100  guineas  for  it  at  a 
fair,  and  you  afterwards  discover  that  that  statement  is  untrue, — could 
you  therefore  rescind  the  contract?]  Certainly  not.  In  Evans  v. 
Edmonds,  13  C.  B.  777  (E.  C.  L.  R.  vol.  76),  the  court  held  a  deed  to 
be  avoided  by  a  contemporaneous  fraudulent  representation  and  conceal- 
ment. [Cresswell,  J. — That  was  a  very  peculiar  case.]  Policies  of 
assurance  are  constantly  avoided  on  the  ground  of  fraudulent  repre- 
sentations, or  the  fraudulent  suppression  or  concealment  of  facts  which 
ought  to  be  disclosed.  There  is  no  authority  to  be  found  against  the 
validity  of  the  sixth  plea.  The  defence  relied  on,  is,  that  the  defend- 
ant was  induced  to  enter  into  the  agreement  by  means  of  the  fraudulent 
representation  by  the  plaintiff  of  a  fact  which  was  false,  and  false  to 
the  plaintiff's  knowledge,  relating  to  the  subject-matter  of  the  contract, 
and  made  in  a  matter  which  was  calculated,  and  which  the  plaintiff  at 
the  time  of  making  it  knew  to  be  calculated,  to  impose  upon  the  defend- 
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ant  a  serious  responsibility.  Such  a  representation  can  hardly,  it  is 
submitted,  be  called  collateral  to  the  contract. 

The  seventh  plea  also  affords  a  good  answer.  It  is  not  unusual  for  a 
plaintiff  to  set  out  in  his  declaration  just  so  much  of  the  contract  as  he 
relies  on ;  and  then  the  defendant  in  his  plea  sets  out  any  matter  of 
condition  or  qualification  which  he  relies  on  as  disentitling  the  plaintiff 
to  recover.  This  is  in  substance  a  plea  of  that  sort.  It  is  quite  consist- 
ent with  the  statement  in  the  declaration,  that  the  agreement  between 
♦fil  31  *fcke  Parfcies  did  not  consist  simply  of  the  two  papers  set  out,  but 
J  that  it  was  subject  to  such  a  condition  as  mentioned  in  the  seventh 
plea.  It  may  be  conceded  that  a  parol  term  cannot  be  added  to  a 
written  contract :  but  it  is  at  all  times  competent  to  a  defendant  to  show 
that  the  document  set  out  is  not  the  contract,  or  that  it  constitutes  no 
contract  at  all.  A  written  proposal  may  be  assented  to  by  parol. 
[Cresswell,  J. — Here,  the  agreement  is  said  to  have  been  signed  by 
both  parties.  If  your  argument  were  to  prevail,  the  terms  of  a  written 
contract  might  in  all  cases  be  varied  by  parol.]  The  papers  were  signed 
subject  to  a  condition  that  the  plaintiff  should  satisfy  the  landlords  of 
Main's  elegibility  as  a  tenant,  and  that  Main  become  a  party  to  the 
agreement.  The  law  knows  no  distinction  between  written  contracts 
not  under  seal  and  oral  contracts.  "  The  law  makes  no  distinction,*' 
says  Lord  Abinger,  C.  B.,  in  Beckham  v.  Drake,  9  M.  &  W.  92,  f  "  in 
contracts,  except  between  contracts  which  are  and  contracts  which  are 
not  under  seal.  I  recollect  one  of  the  most  learned  judges  who  ever 
sat  upon  this  or  any  other  bench,  being  very  angry  when  a  distinction 
was  attempted  to  be  taken  between  parol  and  written  contracts,  and 
saying  « they  are  all  parol  unless  under  seal.'  If  they  are  written,  they 
may  indeed  require  to  be  stamped ;  but  it  is  the  act  of  parliament  which 
makes  that  distinction ;  the  common  law  makes  none.  A  contract  under 
seal  can  bind  none  but  those  who  sign  and  seal  it.  A  contract  not  under 
seal  is  open  to  all  the  common  law  requirements  and  incidents  of  a  con- 
tract, whether  in  writing  or  not."  The  question  is,  whether  this  plea 
does  not  in  substance  say  that  the  two  papers  set  out  in  the  declaration 
did  not  constitute  the  agreement,  because  they  were  signed  (or  the  agree- 
ment entered  into)  on  condition  that  Main  should  give  satisfactory 
references.  The  condition  upon  which  the  agreement  was  made,  was, 
*fi!41  *n  e^ect'  Part  °^  *ts  *terms-  [Maule,  J. — The  plea  in  substance 
J  means  this, — that  the  defendant  did  not  enter  into  the  agreement 
mentioned  in  the  declaration,  but  into  another,  differing  in  the  circum- 
stance of  its  being  conditional.]  If  necessary,  it  may  on  this  plea  be 
assumed  that  the  condition  was  also  in  writing. 

Phipson,  in  reply. — If  the  argument  on  the  other  side,  as  to  the 
seventh  plea,  be  right,  it  would  always  be  open  to  a  defendant  to  con- 
tend, that,  whatever  the  terms  of  the  agreement  declared  on,  it  is  subject 
to  some  condition  which  does  not  appear  upon  the  face  of  it.     [Maule, 
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J. — Being  demurred  to,  the  meaning  of  the  plea  is,  that  the  agreement 
declared  on  is  not  really  the  whole  agreement  between  the  parties,  but 
that  the  agreement  was  in  fact  made  subject  to  a  condition.  I  do  not 
understand  how  a  written  agreement  can  be  subject  to  terms  which  do 
not  appear  upon  the  face  of  it.]  In  Webb  v.  Spicer,  13  Q.  B.  886  (E. 
C.  L.  R.  vol.  66),  such  a  plea  was  held  bad.  [Maule,  J. — The  plea 
here  does  not  say,  as  in  that  case,  that  the  agreement  declared  on  was 
made  subject  to  the  terms  of  a  contemporaneous  collateral  agreement, 
but  that  this  agreement  was  made  upon  certain  conditions,  that  is,  as  I 
understand  it,  conditions  which  can  operate  upon  the  agreement,  by 
being  within  and  part  of  it.  The  sense  of  the  plea  is  this,  that  the 
declaration  does  not  set  out  the  entire  sense  of  the  agreement ;  but  that 
the  real  contract  was,  that  the  whole  matter  should  depend  upon  the 
performance  by  the  plaintiff  of  the  condition  precedent  mentioned  in 
the  plea.  Can  you  say  that  that  is  not  a  good  plea  ?]  No  doubt  a  plea 
may  be  so  framed  as  to  show  that  the  paper  the  contents  of  which  are 
set  out  in  the  declaration,  does  not  contain  the  agreement  of  the  parties. 
But  that  is  not  the  case.  With  regard  to  the  sixth  plea,  it  is  not 
contended  that  a  plea  of  fraud  at  the  time  of  the  making  of  the  contract 
*may  not  be  a  good  plea.  But  it  is  not  every  fraudulent  repre-  rttfi1  - 
sentation  in  a  collateral  matter  that  will  avoid  a  written  contract.  *- 
No  answer  can  be  given  to  the  case  of  Feret  v.  Hill.  What  is  said  by 
the  Lord  Chief  Justice  there  fully  supports  the  present  argument. 
"The  real  question,"  says  his  Lordship,  "is,  whether,  the  agreement 
having  been  made,  and  the  term  vested  in  the  plaintiff,  and  the  plaintiff 
having  been  once  let  into  possession,  the  estate  has  not  so  passed  as  to 
prevent  its  being  divested  by  a  collateral  fraud.  There  can  be  no  doubt 
whatever  that  the  defendant  intended  to  do,  and  in  fact  did  do,  every- 
thing that  was  requisite  to  constitute  a  valid  lease.  He  executed  the 
instrument, — an  instrument  sufficient  for  the  purpose  of  conveying  the 
term, — well  knowing  its  effect;  and. he  delivered  possession  of  the  pre- 
mises to  the  plaintiff,  with  the  intention  of  passing  the  term  to  him,  if 
any  were  created  by  the  instrument.  What  is  there  to  avoid  that,  or 
to  divest  the  plaintiff  of  the  interest  which  has  passed  to  him  ?  The 
defendant  seeks  to  dispossess  the  plaintiff,  not  by  reason  of  any  mis- 
representation as  to  the  legal  effect  of  the  contract  he  was  entering  into, 
but  because  the  plaintiff,  at  the  time  of  the  negotiation  for  the  lease, 
represented  (falsely,  it  may  be)  that  he  was  about  to  use  the  premises 
for  a  particular  purpose.  This  was,  as  Mr.  Gifford  justly  observes,  a 
representation  as  to  something  altogether  collateral  to  the  contract.  I 
do  not  think  that  the  immoral  intention  in  the  mind  of  the  plaintiff  at 
the  time,  or  the  immoral  use  made  by  him  of  the  premises  after  he  got 
possession,  can  have  any  effect  at  all  upon  the  validity  of  the  contract.1' 
[Williams,  J. — What  do  you  mean  by  the  expression  "  collateral  to 
the  contract  ?"]     Something  which  does  not  form  part  of  the  contract, 
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and  does  not  affect  the  value  of  the  thing  which  is  the  subject  of  the  * 
contract, — as  in  Geddes  v.  Pennington.  The  agreement  is  an  absolute 
*fi1fi1  agreement  Wlt^  fc^e  plaintiff,  *to  give  him  possession  of  the  farm, 
J  upon  his  doing  a  certain  thing, — handing  over  to  the  defendant 
the  money  and  the  notes  stipulated  for.  All  beyond  that  is  collateral. 
[Maulb,  J. — It  was  material  to  the  defendant  to  be  secure  that  a  re- 
spectable man  should  be  put  in  as  tenant.  He  contracts  absolutely  to 
assign  the  farm :  being  bound  to  procure  his  landlords'  assent  to  his 
so  doing,  it  was  very  unlikely  that  he  would  enter  into  such  a  con- 
tract as  that,  unless  he  were  assured  that  he  could  obtain  the  necessary 
assent.  It  can  hardly  be  said  that  that  is  collateral  to  the  contract.] 
If  the  defendant  had  intended  the  contract  to  be  conditional  only  upon 
the  assent  of  his  landlords  being  obtained,  he  should  have  taken  care 
so  to  express  it.  [Williams,  J. — Doubtless  he  should,  unless  the 
agreement  is  avoided  by  the  fraud.]  If  this  be  a  case  of  fraud,  the 
fraud  is  made  up  of  two  propositions, — a  misrepresentation  as  to  an 
existing  fact, — and  a  future  intention.  [Williams,  J. — And  that  the 
defendant  was  induced  to  act  upon  the  representation.]  The  respecta- 
bility of  Main  had  nothing  whatever  to  do  with  the  contract  between 
the  plaintiff  and  the  defendant,  unless  the  plaintiff  had  alleged  at  the 
time  that  he  intended  Main  to  be  the  occupier  of  the  farm.  That 
amounts  to  no  more  than  a  representation  of  what  he  then  intends  to 
do  when  he  shall  get  possession.  He  may  change  his  mind,  as  was 
suggested  by  Maule,  J.,  in  Feret  v.  Hill.  The  representation  of  Main 
is  nothing. 

Jervis,  C.  J. — I  am  of  opinion  that  the  seventh  plea  is  a  bad  plea. 
The  question  which  arises  upon  it  is  merely  a  question  of  construction. 
I  think  the  averment  that  the  agreement  declared  on  "  was  made  and 
entered  into  on  the  condition  and  subject  to  the  terms"  that  Main  should 
give  satisfactory  references,  means,  that  the  agreement  set  out  in  the 
*fi171  declaration,  which  was  the  ^entire  agreement  between  the  par- 
-J  ties,  was  made  with  a  condition  or  understanding  orally,  and  not, 
as  my  Brother  Maule  suggests,  with  a  condition  in  and  forming  part  of 
it.     And  for  that  reason  I  think  the  seventh  plea  is  a  bad  one. 

As  to  the  sixth  plea, — I  must  confess  I  feel  very  much  pressed  by 
the  case  of.  Feret  v.  Hill :  but  I  think  this  case  cannot  in  principle  be 
distinguished  from  it.  The  question  is,  whether  a  representation,  which 
is  admitted  to  be  false  and  fraudulent,  was  material  and  influenced  the 
mind  of  the  defendant,  and  formed  part  of  the  inducement  for  his  enter* 
ing  into  the  contract.  The  facts  to  be  collected  from  the  plea  are 
these : — The  defendant  held  a  farm  under  a  lease  which  contained  a 
covenant  not  to  assign  or  underlet  without  the  consent  in  writing  of  the 
lessors.  Being  desirous  of  assigning,  and  having  received  an  assurance 
from  the  landlords  that  their  assent  would  not  be  withheld  if  he  pro- 
cured an  eligible  tenant,  he  enters  into  a  contract  to  let  the  plaintiff 
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into  possession  of  the  farm  upon  certain  terms,  upon  his  representation 
that  the  party  who  was  to  occupy  the  land  was  a  person  of  responsibi- 
lity, and  could  give  satisfactory  references ;  that  is,  he  was  influenced 
and  induced  to  enter  into  the  contract  by  two  circumstances, — one,  that 
his  landlords  would  give  their  assent, — the  other,  that  the  tenant  was 
an  eligible  tenant,  and  could  give  references  that  would  be  satisfactory 
to  them :  and  the  latter  was  false,  and  false  to  the  knowledge  of  the 
plaintiff.  Acting  upon  the  faith  of  the  representation  made  by  the 
plaintiff,  the  defendant  entered  into  the  contract,  which  otherwise  he 
would  not  have  done.  Upon  that  short  ground,  I  think  the  sixth  plea 
is  a  good  one. 

Maule,  J. — With  respect  to  the  seventh  plea,  it  strikes  me  that  the 
proper  construction  of  it  is  not  that  which  the  Lord  Chief  Justice  has 
put  upon  it.  This  *difference  of  opinion  will  not  be  very  mate-  p^-io 
rial  to  the  parties,  inasmuch  as  I  understand  that  my  Brothers  *■ 
Cresswell  and  Williams  are  prepared  to  agree  with  my  Lord :  and  we 
are  all  agreed  as  to  the  sixth  plea.  The  material  part  of  the  seventh 
plea,  is,  that  Main  was  a  party  to  the  agreement,  and  that  such  agree- 
ment was  made  and  entered  into  on  the  condition,  and  subject  to  the 
terms,  that  Main  should  give  to  the  landlords  of  the  demised  premises, 
or  their  agent,  satisfactory  references  as  to  his  character,  so  as  to  give 
a  reasonable  opportunity  to  them  of  inquiring  as  to  Main's  being  eli- 
gible as  a  successor  to  the  defendant  in  the  occupation  of  the  demised 
premises,  and  that  Main  would  thereby  satisfy  the  landlords  or  their 
agent  that  he  would  be  eligible  as  aforesaid ;  and  that  Main  failed  to 
give  such  references.  Now,  when  an  agreement  is  said  to  be  made  "  on 
the  condition  and  subject  to  the  terms,"  &c,  the  only  proper  construc- 
tion of  the  allegation,  in  my  opinion,  is,  that  those  terms  and  conditions 
are  to  have  a  present  operation,  and  consequently  must  be  in  the  agree- 
ment itself.  The  Lord  Chief  Justice  and  my  two  learned  Brothers, 
however,  say  that  the  plea  is  to  be  understood  as  alleging  that  there 
was  an  agreement  in  writing  as  mentioned  in  the  declaration,  but  that 
there  was  at  the  same  time  another  agreement  containing  these  terms 
of  qualification.  If  an  agreement  like  that  is  not  to  operate,  it  is  be- 
cause the  terms  of  the  second  agreement  cannot  act  upon  the  first,  but 
leave  the  defendant  to  his  cross-action  on  the  second  agreement.  I 
think  that  is  not  consistent,  and  does  not  duly  and  properly  satisfy 
the  terms  of  this  plea.  It  cannot  be  said  that  an  agreement  is  made 
"  subject  to"  terms  which  do  not  act  presently  upon  the  agreement 
itself. 

As  to  the  sixth  plea,  I  entirely  concur  in  what  my  Lord  has  said 
about  that.   Whether  or  not  a  party  who  is  shown  to  have  been  induced 
to  enter  into  a  contract  *by  a  misrepresentation  in  a  matter  not  r*fi1q 
strictly  material  to  the  subject  in  hand,  has  the  option  of  refus-  ■■ 
ing  on  that  ground  to  perform  it,  we  need  not  now  inquire ;  because 
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here  the  representation  is  sufficiently  shown  to  be  quite  material.  Hav- 
ing a  farm  which  he  had  no  power  to  assign  without  his  landlords* 
consent,  the  defendant  enters  into  an  agreement  with  the  plaintiff  abso- 
lutely to  assign  it.  A  man  may,  no  doubt,  for  a  good  consideration 
contract  to  do  that  which  he  cannot  be  sure  that  he  will  be  able  to  do ; 
a  man  may,  if  he  chooses,  covenant  that  it  shall  rain  to-morrow.  The 
defendant,  therefore,  would  be  bound  by  his  absolute  agreement  to 
assign,  notwithstanding  his  landlords  should  refuse  to  give  their  con* 
sent.  Accordingly,  before  he  enters  into  the  agreement  he  asks  his 
landlords  if  they  will  consent  to  his  assigning :  and  he  is  told,  that,  if 
he  procures  a  responsible  person  to  come  in  as  tenant,  the  consent  will 
be  given.  The  representation,  therefore,  was  by  no  means  in  a  matter 
that  was  fanciful  and  remote  from  the  subject-matter  of  the  agreement, 
but  in  a  matter  in  which  the  defendant  must  naturally  be  most  materi- 
ally interested.  But  for  the  plaintiff's  representation  that  Main  was  a 
responsible  person,  the  defendant  would  never  have  entered  into  the 
agreement  at  all.  The  representation  is  made,  and  it  turns  out  to  be 
false,  and  false  to  the  knowledge  of  the  plaintiff.  I  therefore  think 
that  this  is  pretty  clearly  a  case  of  a  contract  which  the  defendant  has 
been  induced  to  enter  into  by  a  fraudulent  misrepresentation,  in  a  mat- 
ter that  was  material ;  and  consequently  I  agree  with  the  Lord  Chief 
Justice  in  thinking  that  the  sixth  plea  affords  a  good  defence  to  the 
action. 

Cresswell,  J. — If  the  difference  of  opinion  between  my  'Brother 
Maule  and  the  rest  of  the  court  as  to  the  seventh  plea  had  involved 
♦6901  any  P«Qciple  of  law,  I  should  *have  dedired  time  for  deliberation. 
-*  But,  inasmuch  as  it  is  a  mere  matter  of  construction  involving 
only  a  small  amount  of  costs,  I  do  not  think  it  necessary  to  say  more 
than  that  I  concur  in  the  opinion  which  has  been  expressed  by  the  Lord 
Chief  Justice.  As  to  the  sixth  plea,  it  involves  a  statement  that  the 
plaintiff  procured  the  defendant  to  enter  into  the  contract  declared  on, 
by  means  of  a  false  representation  as  to  the  character  and  eligibility  as 
a  tenant  of  the  party  named.  That  clearly  was  a  false  representation 
as  to  a  matter  which  was  by  no  means  collateral  to  an  agreement  to 
assign  the  term.  I  think  this  a  sufficient  ground  for  holding  that  the 
contract  was  avoided. 

Williams,  J. — I  am  of  the  same  opinion.  As  to  the  seventh  plea, 
it  is  unnecessary  to  say  more  than  that  I  concur  with  my  Lord  and  my 
Brother  Cresswell.  The  sixth  plea  is,  I  think,  a  good  plea.  The  ques- 
tion is,  whether  the  circumstances  therein  stated  disclose  such  a  case 
of  fraud  as  to  avoid  the  contract.  Now,  there  can  be  no  doubt  but 
that  the  defendant  was  induced  to  enter  into  the  contract  by  a  repre- 
sentation which  was  false  to  the  knowledge  of  the  plaintiff.  It  has 
been  strenuously  urged  that  the  matter  as  to  which  the  misrepresenta- 
tion was  made  was  so  foreign  to  the  contract  that  it  cannot  be  said 
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that  the  defendant  was  induced  thereby  to  enter  into  it.  I  do  not, 
however,  agree  that  this  is  at  all  a  matter  of  that  description.  Taking 
it  at  the  very  lowest,  assuming  the  plea  to  be  true,  there  was  a  very 
strong  probability  that  the  landlords  would  have  consented  to  the  pro- 
posed assignment,  if  the  tenant  proved  eligible.  In  consequence  of  the 
assurance  given  him  by  the  plaintiff,  the  defendant  believes  that  that 
strong  probability  exists.  The  plaintiff,  knowing  that  the  defendant 
would  not  enter  into  the  agreement  unless  he  received  this  assurance, 
fraudulently  represents  Main  to  be  an  eligible  *tenant,  and  one  r#fio1 
who  would  be  approved.  I  think  that  is  not  a  representation  as  to  *- 
a  matter  that  is  foreign,  or,  as  it  is  called,  "collateral"  to  the  contract. 
The  defendant  has  made  a  false  representation,  knowing  it  to  be  false, 
with  intent  to  induce,  and  has  thereby  induced,  the  defendant  to  enter 
into  a  contract  into  which  but  for  that  misrepresentation  he  would  not 
have  entered.    I  think  a  case  of  fraud  is  clearly  made  out. 

Judgment  accordingly. 


Bovill  asked  leave  to  amend  the  seventh  plea,  by  adding  the  words 
"and  which  were  then  part  of  the  agreement  between  the  parties." 
[Jervis,  C.  J. — That  might  be  partly  by  parol  and  partly  in  writing.] 
In  truth,  it  was  partly  oral  and  partly  in  writing. 

Jbrvis,  C.  J. — That  shows  that  my  Brother  Maule's  construction  of 
the  seventh  plea  is  wrong.  We  cannot  allow  the  amendment:  we 
should  require  you  to  show  that  the  whole  was  in  writing. 

Amendment  refused. 


*GABRIEL  and  Another  v.  DRESSER.    Jan.  23.       [*622 

To  a  declaration  upon  a  contract  for  the  delivery  of  600  loads  of  timber  at  Dantzic,  tho  defend- 
ant pleaded,  that,  after  the  accruing  of  the  causes  of  action,  and  before  suit,  it  was  agreed 
between  the  plaintiffs  and  the  defendant,  that  the  defendant  should  deliver  to  the  plaintiff  in 
London  certain  other  timber,  and  that  suoh  other  timber  should  be  accepted  and  received  by 
the  plaintiffs  in  full  satisfaction  and  discharge  of  all  causes  of  action  upon  the  contract  in  the 
declaration  mentioned ;  that  the  defendant,  in  part  performance  of  suoh  agreement,  delivered 
to  the  plaintiffs,  and  they  accepted  and  received  of  him,  143  loads,-  on  the  terms  aforesaid,  in 
full  satisfaction  and  discharge  of  the  causes  of  action  in  the  declaration  mentioned,  so  far  as 
they  related  to  143  loads  of  timber  in  the  contract  mentioned ;  and  that  the  defendant,  within 
a  reasonable  time,  tendered  the  plaintiffs  the  residue  of  the  timber  to  complete  the  contract : — 

Held,  on  demurrer,  that  the  plea  was  neither  good  as  a  plea  of  accord  and  satisfaction,  for  want 
of  an  averment  of  satisfaction ;  nor  as  a  plea  of  performance,  there  being  no  averment,  express 
or  implied,  that  the  substituted  agreement  was  accepted  in  satisfaction. 

The  declaration  stated,  that,  by  a  contract  made  and  entered  into 
on  the  13th  of  July,  1853,  the  defendant  agceed  to  sell  and  deliver  to 
the  plaintiffs,  and  the  plaintiffs  then  agreed  to  buy  and  receive  from  the 
defendant,  a  certain  quantity,  to  wit,  six  hundred  loads,  of  common 
middling  Dantzic  timber,  to  average  twenty-eight  feet  in  length,  and 
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from  twelve  to  sixteen  inches  scantling,  at  and  for  the  price  of  37*.  6<2. 
per  load,  free  on  board  at  Dantzic ;  the  timber  guarantied  a  fair  are- 
rage  quality  according  to  description,  and  to  be  shipped  as  early  as  a 
vessel  could  be  got ;  lathwood  and  deals  for  stowage,  at  current  rates ; 
payment  by  bill  at  three  months  from  handing  bills  of  lading :  Aver- 
ment, that,  in  a  reasonable  time  after  the  making  of  the  said  contract, 
the  plaintiffs  chartered  and  got  ready  certain  vessels  for  receiving  on 
board  the  said  loads  of  timber  so  sold  as  aforesaid  by  the  defendant  to 
the  plaintiffs ;  and  the  said  vessels  were  ready,  to  wit,  on  the  1st  of 
August,  1853,  to  receive  on  board  at  Dantzic  the  said  loads  of  timber, 
—of  which  the  defendant  then  had  notice ;  and  that  they  the  plaintiffs 
did  all  things  on  their  part  to  entitle  them  to  have  the  said  loads  of 
timber  delivered  to  them  by  the  defendant  according  to  the  contract ; 
and,  although  the  defendant  delivered  to  the  plaintiffs,  and  they 
*fi231  *^6  pl**11^8  accepted,  a  certain  quantity,  to  wit,  one  hundred 
■*  and  forty-three  loads  of  other  timber,  as  and  for  so  much  of  the 
timber  to  be  loaded  and  delivered  by  the  defendant  for  the  plaintiffs  as 
aforesaid,  and  a  reasonable  time  from  and  after  the  time  that  the  defend- 
ant had  notice  as  aforesaid  that  the  said  ships  were  ready  to  receive  on 
board  the  said  timber,  for  the  defendant  to  deliver  the  residue  of  the  said 
timber  as  aforesaid,  had  elapsed  long  before  the  commencement  of  this 
suit :  yet  the  defendant  did  not  nor  would  deliver  to  the  plaintiffs  the 
said  residue  of  the  said  timber  according  to  the  said  contract,  but 
wholly  made  default  therein ;  and  thereby  the  plaintiffs  were  deprived 
of  great  gains  and  profits  that  they  otherwise  would  have  gained  by 
the  resale  of  the  said  timber  at  the  market-prices  of  the  day,  at  the 
time  when  the  timber  should  have  been  so  delivered  by  the  defendant, 
and  were  also  put  to  great  trouble,  inconvenience,  and  cost,  and  suffered 
serious  damage  in  consequence  of  their  being  unable,  by  reason  of  the 
said  default  of  the  defendant,  to  fulfil  and  complete  a  certain  contract 
they  had  entered  into  for  the  supply  of  timber  to  certain  other  per- 
sons ;  and  the  plaintiffs  thereby  also  lost  and  were  deprived  of  the  use, 
benefit,  and  advantage  of  the  said  ships,  and  of  the  freight  or  hire 
which  they  were  obliged  to  pay  and  did  pay  for  the  same,  to  a  large 
amount,  to  wit,  400Z.,  and  were  otherwise  greatly  damaged :  And  the 
plaintiffs  claimed  8002. 

Fourth  plea, — that,  after  the  accruing  of  the  plaintiffs'  right  of  action 
on  the  said  contract  in  the  declaration  mentioned,  and  before  this  suit, 
it  was  mutually  agreed  between  the  plaintiffs  and  the  defendant  that 
the  defendant  should  deliver  to  the  plaintiffs,  at  the  Commercial  Docks, 
in  the  county  of  Surrey,  certain  timber  forming  part  of  the  respective 
cargoes  of  two  ships  respectively  called  the  "John  and  James"  and  the 
"Venus,"  and  in  the  place  of  a  like  quantity  of  the  *said  timber 


*624] 


by  the  said  contract  agreed  to  be  delivered  free  on  board  at 


Dantzic,  and  that  the  defendant  should  make  up  the  balance  of  the 
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said  timber  in  the  said  contract  mentioned,  by  delivering  to  the  plain- 
tiffs at  the  port  of  London,  within  a  reasonable  time  in  that  behalf, 
such  quantity  of  suitable  timber  of  like  quality  and  description  out  of 
certain  other  ships  the  defendant  might  have  as  should  be  necessary  to 
make  up  the  residue  of  the  said  timber  in  the  said  contract  mentioned ; 
and  that  such  delivery  of  the  timber  forming  part  of  the  respective 
cargoes  of  the  "  John  and  James"  and  of  the  "  Venus"  as  aforesaid, 
and  of  the  said  other  timber  out  of  the  said  other  ships,  should  be 
accepted  and  received  by  the  plaintiffs  in  full  satisfaction  and  discharge 
of  all  causes  and  rights  of  action  upon  the  said  contract  in  the  declara- 
tion mentioned,  and  of  all  damages  in  respect  thereof:  That  the  defend- 
ant did  thereupon,  in  part  performance  of  the  said  agreement  in  that 
plea  mentioned,  deliver  to  the  plaintiffs,  and  the  plaintiffs  then  accepted 
and  received  of  the  defendant,  the  said  timber  forming  part  of  the 
cargoes  of  the  "John  and  James"  and  the  "Venus"  respectively,  to 
wit,  one  hundred  and  forty-three  loads,  on  the  terms  aforesaid,  and  in 
full  satisfaction  and  in  discharge  of  the  causes  of  action  in  the  declara- 
tion mentioned  so  far  as  they  related  to  one  hundred  and  forty-three 
loads  of  timber  in  the  said  contract  mentioned :  That  the  defendant 
did  afterwards,  and  before  the  suit,  and  within  a  reasonable  time  in 
that  behalf,  duly  tender  and  offer  to  the  plaintiffs  at  the  port  of  London 
such  quantity  of  suitable  timber  of  like  quality  and  description  to  the 
timber  in  the  said  contract  mentioned,  out  of  certain  other  ships  the 
defendant  then  had,  as  was  necessary  to  make  up  the  residue  of  the 
said  timber  in  the  said  contract  mentioned,  which  said  timber  the  plain- 
tiffs then  wholly  refused  to  accept  or  receive  from  the  defendant :  r#fi9. 
*And  that  the  defendant  was  thenceforth  ready  and  willing  to  *- 
deliver  to  the  plaintiffs  the  said  timber  out  of  the  said  other  ships, 
until  the  expiration  of  a  reasonable  time  in  that  behalf,  during  all  which 
time  the  said  timber  necessarily  remained  and  was  in  an  exposed  part 
of  the  port  of  London,  to  wit,  in  the  river  Thames,  at  the  risk  and 
expense  of  the  defendant, — of  all  which  the  plaintiffs  then  had  notice. 

To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being, — "  that  the  plea  shows  an  accord  merely,  without 
satisfaction."     Joinder  in  demurrer. 

Channellj  Serjt.,  in  support  of  the  demurrer.(a) — The  plea,  if  intended 
as  an  accord  and  satisfaction,  is  bad  on  the  ground  that  it  shows  no 
satisfaction :  and  if,  on  the  other  hand,  the  making  of  the  agreement 
itself  was  relied  upon,  there  is  no  allegation,  either  express  or  implied, 
that  the  agreement  was  accepted  in  satisfaction.  The  distinction  is 
pointed  out  in  Flockton  v.  Hall,  14  Q.  B.  380  (E.  C.  L.  R.  vol.  68), 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were, — "  That  the  plea  states 
an  accord  only,  without  satisfaction ;  and  that  the  non -performance  by  the  plaintiffs  of  the  alleged 
agreement  might  afford  a  ground  of  action  against  them  at  the  suit  of  the  defendant,  bat  that 
acceptance  by  the  plaintiffs  in  satisfaction  was  essential  to  the  validity  of  the  plea  as  a  plea  in 
bar  of  the  action/' 

2N 
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where,  to  a  declaration  in  case  for  infringing  a  patent,  the  defendants 
pleaded,  in  bar  of  the  further  maintenance  of  the  action,  that,  after 
declaration,  it  had  been  agreed  between  the  plaintiffs  and  the  defend- 
ants, that  the  defendants  should  admit  their  liability  to  the  action,  as 
they  then  did  admit ;  that  the  defendants  should  take,  and  the  plaintiffs 
grant,  a  license  for  the  use  of  the  invention ;  that  the  defendants  should 
*fi9Rl  kftn<*  a  check  for  751.  to  a  third  person,  to  be  held  till  the  *grant 
-J  of  the  license,  and  then  handed  by  him  to  the  plaintiffs ;  that 
the  plaintiffs  and  defendants  should  respectively  bear  their  own  costs 
of  the  action ;  that  "  this  action,  and  the  causes  of  action  included  in 
the  same,  should  be  settled,  satisfied,  discharged,  and  terminated  by  the 
arrangement  and  agreement  before  mentioned :"  the  plea  then  alleged 
that  the  defendants  admitted  their  liability,  drew  and  delivered  the 
check,  and  had  always  been  ready  to  perform  the  agreement,  take  the 
license,  and  pay  their  own  costs, — of  which  the  plaintiffs  had  notice : 
and  it  was  held  a  bad  plea ;  for  that,  if  the  agreement  were  construed 
as  an  accord  in  respect  of  the  things  to  be  done,  there  was  no  averment 
of  satisfaction, — the  stipulations  of  the  defendants  not  having  been  all 
performed ;  and,  if  the  making  of  the  agreement  itself  was  relied  upon, 
there  was  no  allegation,  express  or  implied,  that  the  agreement  was 
accepted  in  satisfaction ;  and,  further,  that  the  plea  was  bad,  because  it 
left  it  ambiguous  which  of  the  two  matters  above  specified  was  relied 
upon  as  the  accord  and  satisfaction.  Coleridge,  J.,  there  says :  "  There 
may  be  two  kinds  of  accord :  the  making  of  the  agreement  itself  may 
be  what  is  stipulated  for,  or  the  doing  the  things  mentioned  in  the 
agreement.  In  the  latter  case,  the  plea,  as  is  admitted,  ought  to  aver 
that  the  things  have  been  done,  and  the  agreement,  without  that,  affords 
no  answer.  Where  the  making  of  the  agreement  is  itself  the  thing 
looked  to,  the  plea  must  aver  that  it  has  been  accepted  in  satisfaction : 
that  averment,  in  truth,  carries  with  it  the  fact  of  performance  of  all 
that  was  to  be  done  in  order  to  settle  the  action :  it  leaves  nothing  in 
fieri,  nothing  incomplete."  The  judgment  of  the  court  below  was 
affirmed  on  error:  see  Hall  v.  Flockton,  16  Q.  B.  1039  (E.  C.  L.  R. 
vol.  71),  where  Parke,  B.,  in  delivering  judgment,  says, — "  The  plea  is 
defective  in  not  showing  that  the  agreement  relied  upon  was  accepted 
*fi271  *n  8at^9^act^on  >  the  only  ^allegation  on  the  point  being,  that  <  it 
J  was  agreed'  that  certain  things  should  be  done,  and  this  action 
<  settled,  satisfied,  discharged,  and  terminated  by  the  arrangement  and 
agreement  before  mentioned.'  « Arrangement*  there,  must  mean  some- 
thing more  than  <  agreement.'  I  do  not  say  that  there  may  not  be  other 
objections  to  the  plea:  but  the  ground  of  our  decision  is,  the  want  of 
an  averment  that  the  agreement  on  the  part  of  the  defendants  was 
accepted  in  satisfaction."  Readiness  to  perform  is  not  tantamount  to 
performance :  Com.  Dig.  Accord  (B.  4). 

Milwardj  contriL — It  must  be  conceded  that  this  is  not  a  plea  of  per- 
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formance.  It  shows  an  agreement  to  substitute  other  timber  for  the 
timber  originally  contracted  to  be  delivered,  and  that  a  portion  has 
been  actually  delivered  to  and  accepted  by  the  plaintiffs  in  part  satis- 
faction of  the  original  contract.  [Maule,  J. — The  plea  professes  to  be 
pleaded  to  the  whole  cause  of  action.]  The  plea  is  to  be  taken  distri- 
butively,  according  to  the  75th  section  of  the  Common  Law  Procedure 
Act,  15  &  16  Vict.  c.  76,  which  provides  that  "  pleas  of  payment  and 
set-off,  and  all  other  pleadings  capable  of  being  construed  distributively, 
shall  be  taken  distributively,  and,  if  issue  is  taken  thereon,  and  so  much 
thereof  as  shall  be  sufficient  answer  to  part  of  the  causes  of  action  proved 
shall  be  found  true  by  the  jury,  a  verdict  shall  pass  for  the  defendant 
in  respect  of  so  much  of  the  causes  of  action  as  shall  be  answered,  and 
for  the  plaintiff  in  respect  of  so  much  of  the  causes  of  action  as  shall 
not  be  so  answered."  [Jervis,  C.  J. — You  misapply  that  section :  it 
has  reference  only  to  the  finding  of  the  jury  upon  issues  joined.]  The 
plea  states  that  the  defendant,  in  part  performance  of  the  substituted 
agreement,  delivered  to  the  plaintiffs,  and  the  plaintiffs  accepted  and 
received  of  him,  one  hundred  and  forty-three  *loads  of  timber  by 
the  "James  and  John"  and  the  "Venus"  respectively,  "in  full 
satisfaction  and  discbarge  of  the  causes  of  action  in  the  declaration 
mentioned  so  far  as  they  related  to  one-hundred  and  forty-three  loads 
of  timber  in  the  said  contract  [the  original  contract]  mentioned." 
[Jervis,  C.  J. — You  contend,  that  by  the  partial  satisfaction,  without 
accord,  you  may  have  two  judgments  ?  Maule,  J. — Suppose  it  had  been 
payment  of  part  pleaded  to  the  whole  declaration  ?]  Then  it  would 
have  been  good.  [Maule,  J. — The  Common  Law  Procedure  Act  did 
not  mean  to  make  a  plea  good  which  was  bad  before,  but  to  give  parti- 
cular pleas  a  partial  efficacy.  This  plea  should  have  been  confined  to 
part  of  the  causes  of  action.]  The  substantial  question  is,  whether  the 
plea  does  not  set  forth  enough  to  show  an  executed  contract.  It  states, 
that,  instead  of  delivering  at  Dantzic,  as  provided  by  the  original  con- 
tract, the  defendant  agreed  to  deliver  certain  other  timber  in  London, 
that  the  plaintiffs  accepted  part  of  the  substituted  timber  in  satisfac- 
tion pro  tanto  of  the  original  contract,  and  that  the  defendant  has 
done  all  that  was  in  his  power  to  perform  the  substituted  agreement. 
[Maule,  J. — In  short,  it  amounts  to  tender.  The  meaning  of  an  ac- 
cord and  satisfaction  is,  that  there  has  been  an  agreement,  and  that 
that  agreement  has  been  completely  performed,  and  so  there  has  been 
a  total  extinguishment  of  the  original  cause  of  action.  Here,  it  was 
never  intended  to  extinguish  the  original  cause  of  action  by  part-per- 
formance of  the  substituted  contract.]  In  Flockton  v.  Hall,  there  was 
no  tender,  and  the  plea  was  ambiguous ;  and,  besides,  the  question  arose 
on  special  demurrer.  [Maule,  J. — You  say  this  plea  is  not  ambiguous. 
What  does  it  mean  ?]  That  the  performance  of  the  substituted  agree- 
ment should  be  a  satisfaction  of  the  causes  of  action  for  the  breach  of 
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the  original  contract.     [Maule,  J. — That  means,  the  whole  perform- 
*fi2Ql  ance#]     *n  Peytoe'8  *Case,  9  Co.  Rep.  79  a,  it  is  laid  down, 

-*  that,  "  If  a  man  be  bound  by  bond  in  200  qrs.  of  wheat,  upon 
condition  to  pay  20Z.,  the  obligor  may,  by  accord  betwixt  them,  give 
him  a  horse,  or  a  gold  ring,  &c,  in  satisfaction  of  the  money,  although 
the  money  in  such  case  is  collateral  to  the  bond ;  and  therefore,  if  a 
man  enfeoff  another  by  deed,  upon  condition  that  the  feoffee  shall  pay 
a  sum  of  money,  &c,  the  feoffee  may,  by  accord  betwixt  them,  give  the 
feoffor  a  horse,  or  a  gold  ring,  &c,  in  satisfaction ;  and  yet  the  money 
in  such  case  is  collateral,  having  regard  to  the  land ;  for,  if  tender  be 
made,  and  refusal,  he  shall  never  pay  the  money ;  ergo,  it  is  a  mere  colla- 
teral, quia  reprobata  pecunia  in  hoc  casu  liberat  solventem ;  and  there- 
with agrees  Litt.  Cap.  Conditions,  79  b.  So,  if  a  man  be  bound  by 
bond  in  100  qrs.  of  wheat,  upon  condition  to  pay  50  qrs.,  he  cannot  give 
money  or  other  thing  in  satisfaction  thereof,  because  the  contract  ori- 
ginally was,  not  for  money,  but  for  a  collateral  thing :  and  in  such  case, 
if  the  obligor  tenders  it  at  the  day,  and  the  other  refuses,  he  shall  plead 
it,  without  saying  it  is  yet  ready,  because  corn  is  bonum  periturum,  and 
it  is  a  charge  to  the  obligor  to  keep  it :  and  so  it  was  held  in  28  H.  8, 
in  the  Common  Fleas,  as  Carrel  has  reported."  [Williams,  J. — la 
Comyns's  Digest,  Accord  (B.  4),  it  is  said, — «  Readiness  to  perform  is 
not  sufficient.  An  accord  must  be  executed,  otherwise  there  will  be  no 
remedy  for  a  non-performance :  and,  therefore,  an  accord  to  pay  money 
in  satisfaction  is  not  good,  if  it  shows  only  that  he  is  ready  to  pay;  but 
he  ought  to  say  that  he  has  paid  it.  So,  if  he  shows  only  a  tender  and 
refusal."  For  this  Chief  Baron  Comyns  refers  to  Pey toe's  Case,  9  Co. 
Rep.  79  b,  where  Lord  Coke  says  "Every  accord  ought  to  be  full, 
perfect,  and  complete :  and,  if  divers  things  are  to  be  performed  by  the 
accord,  the  performance  of  part  is  not  sufficient,  but  all  ought  to  be 
♦6301  Perf°rmed-"    He  also  cites  Shepherd  v.  Lewis,  2  Sir  T.  *Jones,  6. 

-*  There,  to  indebitatus  assumpsit  the  defendant  pleaded  an  agree- 
ment to  do  divers  things,  and  averred  performance  of  part,  and  tender 
of  performance  of  the  residue,  which  the  plaintiff  refused ;  and  the  plea 
was  held  bad  on  demurrer.  That  is  exactly  in  point.]  The  latter  part 
of  the  judgment  of  Parke,  B.,  in  Evans  v.  Powis,  1  Exch.  601,  608,  f 
would  seem  to  show  that  a  tender  would  be  sufficient. 
Per  Curiam. — The  plea  is  bad,  for  the  causes  assigned. 

Judgment  for  the  plaintiffs. 


An  accord  without  satisfaction  is  no  Q-rauw,  23  Wend.  342  ;  Frost  v.  John- 
bar  to  an  action :  Watkinson  v.  Ingles-  son,  4  Hammond,  393 ;  Woodruff  v. 
by,  5  Johns.  386 ;  Latapee  v.  Pecholier,  Dobbins,  7  Blackf.  582. 
2  Wash.  C.  C.  180 ;  Russell  v.  Lytle,  Tender  and  refusal  is  not  enough : 
6  Wendell,  390;  Spruueberger  v.  Dent-  Clark  v.  Dinsmore,  5  New  Hampshire, 
ler,  4  Watts,  126;  Ballard  v.  Nooks,  136;  Russell  v.  Lytle,  6  Wendell,  390. 
2   Pike,  45  ;    Brooklyn   Bank  v.  De  A  substituted    agreement    may  be 
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pleaded  as  an  accord,  but  it  must  be  dan,  27  Maine,  370 ;  Daniels  v  Hatch, 

founded  upon  a  consideration :  Bullen  1  New  Jersey,  391 ;  Warren  v.  Skin- 

©.  M'Gillicuddy,  2  Dana,  92 ;  Hawley  ner,  20  Connecticut,  559 ;  Babcock  v. 

v.  Foote,  19  Wend.  516 \  Fellows  v.  Hawkins,  23  Vermont,  561 ;  Levy  v. 

Stevens,  24  Wend.  294;  White  v.  Jor-  Very,  7  English,  148. 


THE  NORTHAMPTON  GAS-LIGHT  COMPANY  v.  WILLIAM 
PARNELL  and  Another.    Jan.  18. 

The  plaintiffs  declared  against  the  defendants,  as  sureties,  upon  a  deed,  dated  the  ZOtk  of  March, 
1853,  between  A.,  of  the  first  part,  the  plaintiffs  (a  corporation)  of  the  second  part,  and  the 
defendants  of  the  third  part,  whereby  A.,  in  consideration  of  a  certain  sum  of  money  to  be 
paid  as  therein  mentioned,  covenanted  with  the  plaintiffs  that  he  would,  on  the  execution  there- 
of, commence,  and,  within  three  month*  from  the  date  of  the  deed,  finish  in  a  workmanlike 
manner,  a  gas-holder  tank  for  the  plaintiffs, — with  a  penalty  for  default;  and  the  defendants, 
as  sureties  for  A.,  covenanted  for  the  due  performance  by  A.  of  all  the  covenants,  Ac,  in  the 
deed  contained  on  the  part  of  A.,  whioh  should  be  subsisting  and  not  annulled  or  avoided,  and 
that  they  would,  in  case  of  default,  pay  the  plaintiffs  such  sum  as  and  for  liquidated  damages 
as  J.  E.,  the  plaintiffs'  engineer,  ehould  in  hi*  opinion  adjudge  to  be  reasonable  and  proper 
to  be  paid  for  such  default,  not  exoeeding  300 J.  The  declaration  alleged  a  dafanlt  by  A.,  and 
that  the  said  J.  £.  had  in  his  opinion  adjudged  3002.  to  be  reasonable  and  proper  to  be  paid  to 
the  plaintiffs  as  and  for  liquidated  damages  for  A.'s  default 

The  defendants  pleaded, — that  the  plaintiffs  did  not  execute  the  deed  until  after  the  expiration 
of  three  months  from  the  date  thereof: — Held,  bad,  inasmuch  as  the  execution  of  the  deed  by 
them  was  not  a  condition  precedent  to  their  right  to  sue  for  a  breach  of  any  covenant  therein 
contained ;  and  that  the  circumstance  of  their  being  a  corporation  made  no  difference  in  this 
respect. 

The  defendants  further  pleaded, — that,  before  the  adjudication  of  J.  E.,  the  defendants  and  A. 
gave  him  notice  that  they  respectively  revoked  any  submission  or  referenoe  to  arbitration  con- 
tained in  the  deed : — Held,  bad ;  the  adjudication  by  J.  E.  being  a  mere  appraisement,  and 
not  an  award. 

The  declaration  stated,  that,  by  deed  made  between  John  Parnell  of 
the  first  part,  the  plaintiffs  of  the  second  part,  and  the  defendants 
of  the  third  part,  the  said  John  Parnell,  amongst  other  things,  cove- 
nanted with  the  plaintiffs,  on  the  execution  thereof,  to  commence  in  a 
*good  and  workmanlike  manner,  and  to  the  satisfaction  and  ac-  r*/>qi 
cording  to  the  direction  of  John  Eunson  in  the  said  deed  men-  *- 
tioned,  forthwith  begin,  and  in  a  substantial,  perfect,  and  workmanlike 
manner  build,  erect,  complete,  and  finish  a  gas-holder  tank,  and  also 
execute  certain  other  works  in  the  said  deed  mentioned  or  referred  to, 
of  the  proper  materials,  and  in  manner  in  the  said  deed,  and  in  the 
drawings  therein  referred  to,  detailed  and  provided  for,  subject  to  the 
conditions  in  the  said  deed  expressed ;  the  said  tank  to  be  finished  with- 
in three  months  from  the  date  of  the  said  indenture,  ready  to  receive  the 
gas-holder ;  and  all  excavated  matter  to  be  removed  and  deposited  on 
the  adjacent  ground,  to  such  situation  therein  as  the  engineer  of  the 
company  might  in  writing  from  time  to  time  direct,  but  within  a  dis- 
tance of  fifty  yards  from  the  outside  of  the  said  tank ;  the  yard  round 
to  be  levelled  and  left  clean  and  neat ;  the  contract  to  include  all  and 
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every  costs,  charge,  and  expense  of  materials,*  workmanship,  and  car* 
riage  of  same,  also  of  all  implements,  tools,  and  scaffolding,  and  car- 
riage of  same,  together  with  everything  of  whatsoever  kind  or  nature 
which  might  be  necessary  to  begin,  carry  on,  and  within  the  stipulated 
period  to  fully,  substantially,  and  satisfactorily  complete,  all  the  exca- 
vation, brickwork,  and  puddle  comprised  and  included  in  the  specifica- 
tion and  contract,  according  to  the  specification  and  drawings,  and  in 
such  a  manner  as  should  and  might  be  satisfactorily  and  fairly  understood 
and  construed  therefrom ;  the  said  work  to  be  done  under  the  superin- 
tendence and  direction,  and  to  the  satisfaction  also,  of  the  engineer 
appointed  by  the  directors  of  the  said  company  for  them  and  on  their 
behalf  to  superintend  the  same,  and  to  the  satisfaction  likewise  of  the 
clerk  of  the  works :  That  it  was  by  the  said  deed  further  agreed,  that, 
should  it  at  any  time  appear  that  the  said  John  Parnell  was  neglecting 
*£Q91  or  w^^u^y  delaying  the  work,  or  was  not  using  in  every  *way 
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due  and  reasonable  diligence  to  proceed  with  and  complete  the 


same,  or  any  particular  portion  thereof,  so  as  to  have  the  same  duly 
and  properly  finished  within  the  time  specified  and  assigned  for  such 
completion,  then,  in  such  case  as  aforesaid,  the  directors  of  the  said 
company,  by  themselves,  their  engineer,  or  agent,  should  have  full 
power,  and  should  be  at  liberty  either  to  direct,  order,  and  cause  addi- 
tional workmen  to  be  put  on  at  the  cost,  charge,  expense,  and  risk  of 
the  said  John  Parnell,  such  additional  workmen  to  be  completely  under 
the  control  and  management  of  the  engineer  or  his  clerk  of  works,  or 
the  said  directors  should^  have  full  power  and  be  at  liberty  to  determine 
and  put  an  end  to  the  contract,  and  to  take  the  work  quite  out  of  the 
said  John  Parnell's  hands,  and  to  employ  other  persons  to  finish  the 
said  works :  That  it  was  further  agreed,  that,  in  the  event  of  its  being 
determined  by  the  said  directors  to  put  an  end  to  the  contract,  and  to 
take  the  work  quite  out  of  the  said  John  Parnell's  hands,  three  clear 
days1  notice  of  the  intention  of  the  said  directors  so  to  do,  and  stating 
the  day  on  which  they  intended,  by  themselves  or  their  engineer,  agent, 
or  workmen,  to  take  possession  as  aforesaid, — such  notice  to  be  signed 
on  their  behalf  by  the  engineer, — should  be  given  to  the  said  John 
Parnell,  or  should  be  left  at  his  usual  place  of  residence,  or  it  should 
be  sufficient  to  affix  such  notice  on  some  conspicuous  part  of  the  building: 
That  it  was  further  agreed,  that,  in  the  event  of  the  contract  being  deter- 
mined and  put  an  end  to  previous  to  its  determination  and  discharge  by 
due  course  of  performance,  any  money  or  sum  of  money,  instalment,  or 
balance  which  might  be  then  and  there  due,  or  which  might  be  about  to 
become  due  to  the  said  John  Parnell,  should  be  kept  back  from  him,  and 
should  be  detained  in  the  hands  of  the  directors,  or  in  the  hands  of  any  per- 
son appointed  by  them,  until  the  whole  of  the  work  should  be  completed  by 
*fiW  *wh°msoever  might  be  appointed  to  finish  the  same,  when  the  fall 
-*  amount  of  all  loss,  charges,  damage,  and  expense  caused  by  or 
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arising  out  of  the  default  of  the  said  John  Parnell  in  proceeding  with 
and  duly  completing  his  contract,  and  of  the  consequent  determination 
of  the  contract,  and  of  employing  other  persons  to  finish  the  work, 
should  be  defrayed  by  the  said  John  Parnell,  and  should  be  deducted 
from  the  sum,  instalment,  or  balance  kept  back  and  retained  as  afore- 
said ;  but  that,  if  the  amount  of  such  loss,  charges,  damage,  and  ex- 
pense should  be  greater  than  the  sum,  instalment,  or  balance  so  kept 
back  and  retained  by  the  directors,  then  and  in  such  case  the  said  sum, 
instalment,  or  balance  should  be  applied  to  its  extent  in  part  liquida- 
tion and  discharge  of  such  loss,  charge,  damage,  and  expense  as  afore- 
said, and  the  deficiency  should  be  sought  to  be  recovered  from  the  said 
John  Parnell  by  due  course  of  law :  That  it  was  further  agreed  that 
the  whole  of  the  work  should  be  well  and  fully  completed,  and  the 
building  should  be  in  a  fit  and  proper  state  for  the  gas-holder  on  or 
before  the  30th  of  June,  1853,  or  in  default  thereof,  the  said  John 
Parnell  should  forfeit  and  pay  to  the  plaintiffs  the  sum  of  502.,  and  the 
sum  of  20*.  for  each  and  every  day  for  and  during  which  the  full  and 
satisfactory  completion  of  the  work  and  contract  should  or  might  be 
delayed  beyond  the  aforesaid  30th  of  June,  1853,  and  the  said  directors 
should  have  the  power  and  be  at  liberty  to  deduct  the  full  amount  of 
any  penalty  or  forfeiture  which  might  accrue  and  arise  as  aforesaid 
from  or  out  of  any  balance  or  portion  thereof  which  might  at  that  time 
remain  unpaid ;  and  that  the  mode  of  payment  should  be  as  therein 
mentioned :  That  the  defendants,  as  sureties  for  the  said  John  Parnell, 
by  the  said  indenture  covenanted  with  the  plaintiffs,  that  the  said  John 
Parnell  would  well  and  truly  observe,  perform,  and  keep  all  and  every 
the  clauses,  covenants,  and  agreements  in  the  said  indenture  r*fiq.i 
"contained  or  referred  to  by  and  on  the  part  of  the  said  John  *- 
Parnell,  his  executors  or  administrators,  and  which  should  be  subsisting 
and  not  annulled  or  avoided ;  and  that,  in  default  thereof,  the  defend- 
ants would  pay  to  the  plaintiffs  such  sum  or  sums  of  money,  as  and  for 
liquidated  damages,  and  not  in  the  nature  of  a  penalty,  as  the  said  John 
Eunson,  or  other  the  engineer  for  the  time  being  of  the  said  company, 
should  in  his  opinion  adjudge  to  be  reasonable  and  proper  to  be  paid  for 
such  default,  nevertheless  in  no  event  to  exceed  the  sum  of  300Z.  Aver- 
ment, that,  although  the  plaintiffs  and  all  other  persons  had  at  all 
times  done  all  things  necessary  to  entitle  them  to  have  the  said  tank 
and  works  built,  erected,  completed,  finished,  and  executed  in  manner 
and  by  the  time  aforesaid,  and  all  necessary  times  and  things  in  that 
behalf  respectively  had  elapsed  and  happened,  and  the  covenants  and 
agreements  aforesaid  were  subsisting,  and  were  not  annulled  and 
avoided,  yet  the  said  tank  and  works  were  not  finished  and  well  and 
fully  completed,  and  the  said  building  in  a  fit  and  perfect  state  for  the 
gas-holder,  on  the  30th  of  June,  1853,  and  the  full  and  satisfactory 
completion  of  the  said  work  and  contract  was  delayed  beyond  the  said 
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last-mentioned  day,  for  divers,  to  wit,  three  hundred  days ;  and  the 
said  tank  and  works  never  were  finished  and  completed  by  the  said 
John  Parnell  according  to  the  said  contract;  and  the  plaintiffs  had 
been  put  to  and  incurred  loss,  charges,  damages,  and  expenses  in  and 
about  the  finishing  and  completing  the  said  tank  and  works,  by  reason 
of  the  default  of  the  said  John  Parnell  in  observing  the  covenants  and 
agreements  aforesaid,  to  a  large  amount,  to  wit,  10002. ;  and  the  said 
sum  of  502.,  and  also  a  large  sum  of  money,  to  wit,  the  sum  of  300/., (a) 
for  each  and  every  day  beyond  the  30th  of  June,  1853,  during  which 
the  completion  of  the  said  work  and  contract  was  delayed  as  aforesaid, 
*/>or-i  and  also  the  amount  of  the  said  loss,  ^charges,  damages,  and 

J  expenses,  had  not  been  paid  to  the  plaintiffs  by  the  said  John 
Parnell,  but  remained  due  and  owing  to  them,  contrary  to  his  cove- 
nants aforesaid ;  and  the  said  John  Eunson  had  in  his  opinion  adjudged 
the  sum  of  3002.  to  be  reasonable  and  proper  to  be  paid  to  the  plain- 
tiffs as  and  for  liquidated  damages  for  the  default  of  the  said  John 
Parnell  in  well  and  truly  observing,  performing,  and  keeping  the 
clauses,  covenants,  and  agreements  aforesaid ;  and  all  other  things  had 
been  done,  and  all  times  had  elapsed,  necessary  to  entitle  the  plaintiffs 
to  have  and  receive  of  and  from  the  defendants  the  said  last-mentioned 
sum  of  3002. ;  yet  that  the  said  sum  of  3002.  remained  due  and  unpaid 
and  in  arrear  to  the  plaintiffs,  &c. 

The  defendants  pleaded, — first,  that  the  said  deed  in  the  declaration 
mentioned  was  and  is  an  indenture  commencing  in  the  words  following, 
— «  This  indenture  made  the  30th  of  March,  1853,  between  John  Par- 
nell, of,  &c,  of  the  first  part,  The  Northampton  Gas-Light  Company 
(meaning  the  plaintiffs),  acting  in  pursuance  of  an  act  passed  in  the 
fourth  year  of  the  reign  of  King  George  the  Fourth,  intituled  « An  act 
to  establish  a  company  for  lighting  with  gas  the  town  of  Northampton,' 
of  the  second  part,  and  William  Parnell,  of,  &c,  and  Thomas  Williams, 
of,  &c.  (meaning  the  defendants),  of  the  third  part :  Whereas  the  said 
parties  hereto  of  the  second  part  (meaning  the  plaintiffs)  have  proposed 
to  cause  to  be  erected  on  a  piece  of  ground  near  to  their  gas-works,  a 
gas-holder  tank,  with  its  appurtenances :  And  whereas  tenders  for  the 
erection  of  the  said  gas-holder  tank  have  been  received,  in  reply  to 
advertisements  publicly  circulated  for  that  purpose  ;  and  the  said  par- 
ties hereto  of  the  second  part  (meaning  the  plaintiffs)  have  agreed  to 
adopt  and  accept  the  tender  and  proposal  of  the  said  John  Parnell  for 
the  making  of  the  same,  according  to  and  in  conformity  with  the  speci- 
*/>qp-i  fications  herewith  *embodied,  and  according  to  the  drawings 

J  signed  by  the  said  John  Parnell  and  John  Eunson,  engineer  to 
the  said  company  (meaning  the  plaintiffs),  at  or  for  the  price  or  sum  of 
8032.  10*. :  And  whereas  the  said  John  Parnell  hath  proposed  the  said 
William  Parnell  and  Thomas  Williams,  with  their  consent,  to  be  his 

(a)  "  Being  at  and  after  the  rate  of  20«." 
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sureties  for  the  performance  of  the  said  work,  in  manner  hereinafter 
contained :  Now,  this  indenture  witnesseth,  that,  in  consideration  of  the 
sum  of  money  in  manner  hereinafter  agreed  to  be  paid  to  the  said  John  Par- 
nell  by  the  said  parties  hereto  of  the  second  part  (meaning  the  plaintiffs), 
the  said  John  Farnell  doth  hereby,  for  himself,  and  for  his  executors 
and  administrators,  covenant,  promise,  and  agree  with  and  to  the  said 
parties  hereto  of  the  second  part  (meaning  the  plaintiffs),  their  execu- 
tors and  administrators,  in  manner  following,  that  is  to  say,  that  he  the 
said  John  Parnell,  his  executors  or  administrators,  shall  and  will,  on  the 
execution  of  these  presents,  commence,  and  in  a  good  and  workmanlike 
manner,  and  to  the  satisfaction  and  according  to  the  direction  of  the 
said  John  Eunson,  forthwith  begin,  and  in  a  substantial,  perfect,  and 
workmanlike  manner,  build,  erect,  complete,  and  finish  the  said  gas- 
holder tank,  of  the  proper  materials,  and  in  manner  detailed  in  the  spe- 
cification following," — which  said  covenant  as  hereinbefore  set  forth 
formed  part  of  the  several  covenants  of  the  said  John  Parnell  contained 
in  the  said  deed :  That  the  said  deed  then  proceeded  to  specify  the  works 
to  be  done  by  the  said  John  Parnell,  and  also  contained  divers  other 
clauses  and  stipulations  (some  of  which  were  stated  in  the  declaration), 
and,  amongst  others,  it  purported  to  contain  a  covenant  or  agreement 
on  the  part  of  the  plaintiffs  with  the  said  John  Parnell  as  to  the  mode 
of  payment  by  the  plaintiffs  to  the  said  John  Parnell  for  the  said  work — 
as  by  the  said  deed,  reference  being  thereunto  had,  would  more  fully 
and  at  *large  appear:  That  the  plaintiffs  did  not  execute  the  said  r^o7 
deed  until  after  the  30th  of  June,  1853,  and  after  the  expiration  *- 
of  the  said  period,  to  wit,  of  three  months  from  the  date  of  the  said 
deed  in  the  declaration  mentioned,  and  after  the  supposed  breaches  of 
covenant  by  the  said  John  Parnell  in  the  declaration  mentioned  :  And 
that  the  plaintiffs  never  paid  to  the  said  John  Parnell  any  part  of  the 
sum  in  the  said  deed  mentioned,  and  therein  expressed  to  be  agreed  to 
be  paid  by  the  plaintiffs  to  the  said  John  Parnell. 

Second  plea, — That,  after  the  date  and  making  of  the  said  deed  in 
the  declaration  mentioned,  it  appeared  to  the  directors  of  the  said  com- 
pany (as  the  fact  was)  that  the  said  John  Parnell  was  neglecting  or  wil- 
fully delaying  the  work  in  the  said  deed  mentioned,  and  was  not  using 
in  every  way  due  and  reasonable  diligence  to  proceed  with  and  to  com- 
plete the  same,  so  as  to  have  the  same  duly  and  properly  finished  within 
the  time  specified  or  assigned  in  the  said  deed  for  such  completion :  That 
thereupon  the  directors  of  the  said  company  determined  to  put  an  end 
to  the  said  contract,  and  to  take  the  work  quite  out  of  the  said  John 
Parnell's  hands,  and  to  employ  other  persons  to  finish  the  said  works  in 
pursuance  of  the  power  in  that  behalf  contained  in  the  said  deed,  as  in 
the  declaration  mentioned :  That  the  directors  of  the  said  company,  by 
the  said  John  Eunson,  their  engineer,  gave  the  said  John  Parnell  three 
clear  days'  notice  in  writing,  signed  on  their  behalf  by  the  said  John 
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Eunson  as  their  engineer,  of  the  said  determination  of  the  said  directors 
to  put  an  end  to  the  said  contract,  and  to  take  the  work  quite  out  of  the 
hands  of  the  said  John  Parnell,  at  the  expiration  of  three  clear  days 
from  the  day  of  the  date  of  the  said  notice,  and  thereupon  to  take  pos- 
session of  the  whole  of  the  said  work,  and  to  deal  therewith  as  they 
might  be  advised :  That,  forthwith  after  the  expiration  of  the  said  three 
*(\W\  c*ear  ^ay8  *n  *^e  *8a^  notice  mentioned,  the  said  directors  did 

-*  determine  and  put  an  end  to  the  said  contract,  and  take  the  said 
work  quite  out  of  the  hands  of  the  said  John  Parnell,  and  employ  other 
persons  to  finish  the  said  works  according  to  the  survey  [specification  ?] 
in  that  behalf  contained  in  the  said  deed,  as  in  the  declaration  men- 
tioned ;  and  that  thereupon  divers  of  the  clauses,  covenants,  and  agree- 
ments on  the  part  of  the  said  John  Parnell  contained  in  the  said  deed 
ceased  to  be  subsisting,  and  then  became  and  were  annulled  and  avoided 
pursuant  to  the  provisions  in  that  behalf  contained  in  the  said  deed,  as 
in  the  declaration  mentioned, — of  all  which  premises  respectively  the 
said  John  Eunson  had  notice,  and  well  knew,  before  and  at  the  time 
when  he  made  the  adjudication  thereinafter  mentioned':  That,  before 
the  said  adjudication  of  the  said  John  Eunson  in  the  declaration  men- 
tioned, the  said  John  Parnell,  and  also  the  defendants,  respectively,  gave 
notice  in  writing  to  the  said  John  Eunson  that  they  respectively  revoked 
any  submission  or  reference  to  arbitration  contained  in  the  said  deed, 
and  thereby  also  requested  him  the  said  John  Eunson  not  to  make  any 
award  or  adjudication  touching  or  relating  to  any  of  the  matters  men- 
tioned in  the  said  deed :  That  the  said  John  Eunson  made  the  said  adju- 
dication in  the  declaration  mentioned,  in  the  absence  of  the  said  John 
Parnell  and  of  the  defendants  respectively,  and  without  any  notice  to 
them,  or  any  or  either  of  them,  of  his  the  said  John  Eunson's  intention 
to  consider  or  proceed  on  the  matters  so  adjudicated  on,  and  without 
giving  them,  or  either  of  them,  any  opportunity  of  being  heard  before 
him,  [or  of  adducing]  any  evidence  touching  or  relating  to  any  of  the 
matters  so  adjudicated  upon:  And  that  the  said  adjudication  in  the 
declaration  mentioned  was  and  is  an  instrument  in  writing,  in  the  words 
following, — "  Whereas,  under  and  by  virtue  of  an  indenture  dated  the 
*fiWl  *^fck  °^  ^arc^»  1853,  *and  made  between  John  Parnell  of  the 

-*  first  part,  The  Northampton  Gas-Light  Company  of  the  second 
part,  and  William  Parnell  and  Thomas  Williams  of  the  third  part,  the 
said  John  Parnell,  for  the  consideration  therein  mentioned,  covenanted 
and  agreed  with  the  said  Northampton  Gas-Light  Company  to  erect  a 
gas-holder  tank,  and  to  execute  certain  works  therein  mentioned  at 
Northampton ;  and  the  said  William  Parnell  and  Thomas  Williams,  as 
sureties  for  the  said  John  Parnell,  did  covenant  with  the  said  company 
that  the  said  John  Parnell  would  truly  observe,  perform,  and  keep  all 
and  every  the  clauses,  covenants,  and  agreements  contained  in  the  said 
indenture ;  and,  in  default  thereof,  they  the  said  William  Parnell  and 
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Thomas  Williams  would  pay  to  the  said  company  such  sum  or  sums  of 
money,  as  and  for  liquidated  damages,  as  I,  John  Eunson,  the  engineer 
of  the  said  company,  should  in  my  opinion  adjudge  to  be  reasonable  and 
proper  to  be  paid  for  such  default,  such  sum,  nevertheless,  in  no  event 
to  exceed  the  sum  of  300J. :  And  whereas  the  said  John  Parnell  has 
made  default  in  the  execution  of  the  said  works,  and  has  not  observed, 
performed,  and  kept  all  and  every  the  covenants  and  agreements  men- 
tioned and  contained  in  the  said  indenture :  And  whereas  I  have  been 
directed  to  adjudge  the  sum,  if  any,  in  my  opinion  reasonable  and  pro- 
per to  be  paid  by  the  said  William  Parnell  and  Thomas  Williams  for 
such  default  by  the  said  John  Parnell :  Now,  therefore,  I  the  said  John 
Eunson,  in  exercise  and  execution  of  the  authority  vested  in  me  by  the 
hereinbefore  in  part  recited  indenture,  having  taken  upon  me  the  burthen 
of  the  said  reference,  and  having  examined  into  all  the  matters  and  pre- 
mises touching  the  said  contract,  and  the  non-observance  and  non-per- 
formance of  the  several  clauses,  covenants,  and  agreements  contained 
in  the  said  indenture,  do  adjudge  that  the  said  company  has  sustained 
damage  in  consequence  thereof,  and  assess  the  same  at  *the  sum  r^fi4rt 
of  300/.,  and  do  adjudge  that  the  sum  of  300Z.  is  a  reasonable  *- 
and  proper  sum  to  be  paid  by  the  said  William  Parnell  and  Thomas 
Williams  to  the  said  Northampton  Gas-Light  Company,  for  the  default 
of  the  said  John  Parnell.  As  witness  my  hand  this  30th  day  of  May, 
1854.     John  Eunson." 

The  plaintiff  demurred  to  these  two  pleas  (taking  issue  also  upon  the 
second  plea),  the  grounds  marked  in  the  margin  being, — as  to  the  first 
plea,  that  "  the  non-execution  of  the  deed  until  the  time  mentioned  in 
the  plea,  is  no  justification  for  or  answer  to  the  breach  alleged," — and, 
as  to  the  second  plea,  that  "  the  alleged  adjudication  of  the  said  John 
Eunson  is  not  in  the  nature  of  an  award,  nor  is  the  power  to  make  the 
same  subject  to  revocation,  and,  if  it  were,  the  revocation  should  have 
been  alleged  to  have  been  under  seal." 

Field,  in  support  of  the  demurrers.(fl) — The  first  plea  is  clearly  bad : 
the  non-execution  of  the  deed  by  the  plaintiffs  is  no  answer  to  an  action 
against  the  defendants  for  a  breach  of  covenant  on  their  part :  Foster 
v.  Mapes,  Cro.  Eliz.  212 ;  Morgan  v.  Pike,  14  C.  B.  473  (E.  C.  L.  R. 
vol.  78).  The  second  plea  is  equally  bad :  it  raises  three  distinct 
♦points,  all  of  which  rest  upon  one  false  analogy,  viz.,  that  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were : — 
"As  to  the  first  plea, — that  the  defendants'  contract  being  under  seal,  and  being  for  the  per- 
formance of  works  by  a  time  named  in  tho  contract,  viz.,  the  30th  of  June,  the  non-execution  by 
the  plaintiffs  until  after  that  date  does  not  avoid  the  defendants'  contract 

"As  to  the  second  plea, — that  the  alleged  adjudication  of  John  Eunson  is  a  mere  valuation  of 
damages,  and  is  not  in  the  nature  of  an  award,  nor  liable  to  the  incidents  of  one ;  that  the  power 
given  by  the  contract  to  make  the  same  is  not  subject  to  revocation,  and,  if  it  were,  the  revoca- 
tion should  have  been  alleged  to  have  been  under  seal ;  that  the  adjudication  is  sufficient;  and 
that  the  circumstances  under  which  it  is  alleged  that  the  adjudication  was  made  form  no  answer 
to  an  action,  even  if  it  be  considered  that  such  adjudication  is  attended  with  the  properties  of 
an  award." 
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stipulation  in  the  deed,  that,  in  case  of  default  by  John  Parnell,  the 
defendants  would  pay  to  the  plaintiffs  such  sum  or  sums  of  money,  as 
and  for  liquidated  damages,  and  not  in  the  nature  of  a  penalty,  as  John 
Eunson,  or  other  the  engineer  for  the  time  being  of  the  said  company, 
should,  in  his  opinion,  adjudge  to  be  reasonable  and  proper  to  be  paid 
for  such  default, — amounts  to  a  submission  to  arbitration.  It  is  sub- 
mitted that  that  is  a  mere  agreement  entered  into  by  the  covenantors 
with  the  covenantees,  that,  in  the  event  of  a  claim  arising  against  the 
former  out  of  the  default  of  John  Parnell,  the  individual  named  shall 
be  the  person  by  whose  opinion  as  to  the  amount  of  compensation  to  be 
paid,  the  parties  shall  mutually  be  bound.  It  is  a  mere  condition  on 
which  a  cause  of  action  is  to  arise,  and  not  a  submission  of  a  cause  of 
action  to  arbitration.  It  contains  none  of  the  usual  stipulations  of  a 
submission  to  arbitration.  It  is  like  the  cases  of  Jenkins  v.  Betham, 
antfc,  p.  168,  and  Cumberland  v.  Bowes,  antS,  p.  348,  where  it  was 
attempted  to  treat  an  appointment  of  valuers  as  a  reference  to  arbitra- 
tion. [Jervis,  C.  J. — If  it  is  not  a  submission  to  arbitration,  there  is 
an  end  of  the  other  points.  Maule,  J. — Would  it  be  a  submission  to 
arbitration,  if  parties  were  to  stipulate  that  certain  work  should  be  paid 
for  "according  to  the  measurement  of  A.  B.  ?"  Jervis,  C.  J. — I  think 
we  must  hear  what  can  be  said  in  support  of  the  pleas.] 
#fi -o-i  Keating,  contra.(a) — 1.  It  may  be  conceded  that  the  *mere 
-*  circumstance  of  a  covenantee  not  having  executed  a  deed,  will 
not  prevent  his  enforcing  the  covenants  by  action.  But  there  are  cases, 
besides  the  case  of  a  lease,  where  the  execution  of  the  covenantee  is 

(a)  Points  for  argument  delivered  with  the  defendants'  demurrer-books : — 
"1.  That  the  execution  of  the  deed  by  the  company  was  a  condition  precedent,  putting  a 
reasonable  construction  on  the  words  'shall  and  will  on  the  execution  of  these  presents  com- 
mence/ Ac. :  that  the  work  was  to  be  done  'in  consideration  of  the  sum  of  money  in  manner 
hereinafter  agreed  to  be  paid  to  the  said  John  Parnell/  and  the  deed  purports  to  contain  a 
covenant  or  agreement  on  the  part  of  the  plaintiffs  with  the  said  John  Parnell  as  to  the 
mode  of  payment  by  the  plaintiffs  to  the  said  John  Parnell  for  the  said  work :  that,  if  John 
Parnell  had  done  all  the  work  pursuant  to  the  deed  and  specification,  he  would  have  had  no  legal 
remedy  against  the  company  for  the  stipulated  price  or  sum,  or  any  part  thereof:  that  the  com- 
pany not  having  executed  the  deed  until  after  the  30th  of  June,  1853,  had  elapsed,  and  never 
having  paid  any  part  of  the  stipulated  prioe  or  sum,  had  no  just  right  of  action :  that  the 
declaration  expressly  alleges  that  the  plaintiffs  have  at  all  times  done  all  things  necessary  to 
entitle  them  to  have  the  said  tank  and  works  built,  erected,  completed,  finished,  and  executed  in 
manner  and  by  the  time  aforesaid ;  and  tho  plea  in  effect  negatives  that : 

"  That  tho  second  plea  shows  that  the  adjudication  of  Eunson  was  made  under  suoh  circum- 
stances (stated  in  the  plea)  that  it  was  void  in  law :  that  his  adjudication  (which  is  set  out  in 
the  pica)  shows  upon  the  faoe  of  it  that  the  300/.  was  adjudicated  in  respect  of  the  non- 
observance  and  non- performance  of  all  and  every  the  covenants,  Ac,  contained  in  the  deed; 
whereas  the  defendants'  liability  as  sureties  was  of  a  more  limited  nature,  being  confined  to  such 
of  the  covenants,  Ac,  '  which  should  be  subsisting,  and  not  annulled  or  avoided,  and,  in  default 
thereof/  i.  e.  of  performance  of  such  covenants,  Ac,  the  defendants  would  pay  such  sum  as 
Eunson  should  adjudge  to  be  reasonable  and  proper  to  be  paid  '  for  such  default,'  not  exceeding 
300/. :  that  the  second  plea  shows  that  divers  of  the  covenants,  Ac,  were  not  subsisting,  but  had 
been  annulled  and  avoided  by  the  company,  whereof  Eunson  had  notioe  before  he  proceeded  to 
adjudicate,  nevertheless  the  300/.  was  expressly  adjudicated  in  respect  of  the  breaches  of  ail 
the  covenants,  Ac,  and  not  merely  of  those  for  whioh  the  sureties  were  liable ;  and  consequently 
that  the  adjudication  was  bad." 
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accessary ;  for  instance,  where  the  execution  of  the  covenantee  goes  to 
the  whole  consideration  of  the  covenants  on  the  other  side.     Here,  the 
period  for  the  commencement  of  the  *work  by  John  Parnell  is  ritf?1q 
fixed  by  the  terms  of  the  deed, — "on  the  execution  of  these  *- 
presents."     Execution,  therefore,  by  all  parties  was  essential  and  ne- 
cessary.    The  plaintiffs  are  a  corporation,  and  consequently  could  only 
be  bound  under  their  corporate  seal, — Lamprell  v.  The  Billericay  Union, 
3  Exch.  283.f     [Jervis,  C.  J. — There  is  some  conflict  of  opinion  be- 
tween this  court  and  the  Exchequer  upon  that  point.    But  I  do  not  see 
how  the  fact  of  the  plaintiffs  being  a  corporation  affects  the  argument 
one  way  or  the  other.]     In  construing  the  deed,  the  court  will  look  to 
the  whole  of  it,  and  to  the  intention  of  the  parties.     It  was  perfectly 
competent  to  the  parties  to  contract  that  the  work  should  be  commenced 
only  after  complete  execution  of  the  deed :  and  the  fact  of  the  plain- 
tiffs being  a  corporate  body  shows  that  there  was  a  good  reason  for  that 
stipulation ;  it  would  certainly  be  more  prudent  that  a  man  who  is 
about  to  do  a  large  amount  of  work  for  a  body  of  that  description 
should  avoid  all  doubt  or  difficulty  in  the  way  of  his  obtaining  pay- 
ment, by  insisting  that  the  contract  should  be  made  in  such  a  form  as 
to  enable  him  to  enforce  it.     It  is  true,  John  Parnell  engages  to  com- 
plete the  work  within  three  months  from  the  date  of  the  indenture :  but 
that,  of  course,  must  have  reference  to  the  commencement  of  the  work. 
In  the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.  320  fl,  it  is  said :  "  It 
is  justly  observed  that  covenants,  &c,  are  to  be  construed  to  be  either 
dependent  or  independent  of  each  other,  according  to  the  intention  and 
meaning  of  the  parties,  and  the  good  sense  of  the  case ;  and  technical 
words  should  give  way  to  such  intention."    [Jervis,  C.  J. — You  are 
asking  us  to  give  a  technical  meaning  to  the  word  "execution."     The 
popular  understanding  of  the  covenant  would  be,  that  John  Parnell 
would  upon  his  execution  of  the  deed  commence  the  work,  and  complete 
it  within  three  months  from  that  time.]     If  he  were  speaking  of  his 
own  execution  of  the  *deed  only,  one  would  expect  to  find  the  r^^AA 
words  "forthwith"  or  "on  executing."    [Crbsswell,  J. — Sup-  *■ 
pose  the  stipulation  had  been  that  the  work  should  be  completed  within 
three  months  from  the  execution  of  the  deed,  and  the  deed  was  exe- 
cuted by  the  defendants  and  by  John  Parnell  at  once,  and  by  the  plain- 
tiffs a  fortnight  afterwards, — from  which  date  would  the  three  months 
run  ?]    From  the  time  of  the  complete  execution.    [Crbsswell,  J. — If 
John  Parnell  and  the  defendants  had  intended  not  to  be  bound  until  the 
plaintiffs  had  executed  the  deed,  they  might  have  delivered  it  as  an  es- 
crow.]    Unless  the  execution  by  the  plaintiffs  was  a  condition  prece- 
dent, the  principal,  John  Parnell,  for  whose  default  alone  the  defend- 
ants are  bound,  would  have  no  security.    That  shows  that  it  must  have 
been  the  intention  of  the  parties  that  the  deed  should  be  completely 
and  perfectly  executed. 
vol.  xv.— 55  2  0 
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2.  This  is  a  submission  to  arbitration,  and  not  merely  a  valuation  or 
appraisement.  The  referee,  Eunson,  was  to  exercise  a  judicial  discre- 
tion upon  the  matters  submitted  to  him.  He  was  to  determine  the  ex- 
tent of  John  ParneH's  default,  with  reference  to  such  covenants  in  the 
deed  as  were  subsisting  and  not  annulled.  That  is  clearly  a  duty  of  a 
judicial  character.  In  Jebb  v.  M'Kiernan,  M.  &  M.  340,  a  bond,  con- 
ditioned for  the  due  discharge  by  A.  M.  of  the  duties  of  clerk,  provided 
that  such  discharge  should  be  ascertained  by  the  inspection  of  A.  M.'s 
accounts  by  one  Stanton,  and  that  the  amount  so  ascertained  should  be 
liquidated  damages.  Upon  the  execution  of  a  writ  of  inquiry,  a  paper 
in  Stanton's  handwriting  was  produced,  in  which  he  had  ascertained 
the  amount  of  deficiency  in  A.  M.'s  accounts.  It  was  objected  to  on 
the  ground  that  it  required  an  award  stamp ;  to  which  it  was  answered, 
that  an  award  stamp  was  not  necessary  in  that  case  any  more  than 
on  a  valuation  of  crops,  &c,  between  an  outgoing  and  an  incoming 
*fU<Vl  *tenant  5  an<*  Leeds  v.  Burrows-,  12  East,  1,  was  referred  to. 

-■  Parke,  J.,  said :  «  There  is  a  material  difference  between  the  pre- 
sent case  and  that  cited,  which  was  merely  the  valuation  of  a  given  sub- 
ject. Here,  the  person  named  is  to  determine  whether  there  is  any- 
thing due.  However  hard  it  may  be,  I  incline  to  think  that  such  a 
determination  is  an  award,  and  requires  a  stamp  accordingly."  [Jer- 
vis,  C.  J. — There,  Stanton  was  to  judge  from  the  examination  of  A. 
M.'s  accounts,  and  to  ascertain  whether  he  had  conducted  himself  faith- 
fully towards  his  employers.  Maule,  J. — The  paper  was  offered  in 
that  case  to  show  the  amount  of  damages  in  that  action,  by  the  deci- 
sion of  a  person  chosen  to  decide  between  the  parties.  That  manifestly 
was  the  case  of  a  submission  to  arbitration.  Jbrvis,  C.  J. — I  very 
much  doubt  the  correctness  of  that  ruling.(a)]  The  supposed  submis- 
sion could  not  have  been  revoked.  [Maule,  J. — The  old  rule  upon 
which  it  was  held  that  the  power  of  an  arbitrator  was  revocable,  was, 
that  a  power  not  coupled  with  an  interest,  was  revocable, — revocable 
by  the  authority  which  created  it.  From  that  rule  it  was  inferred, — 
erroneously,  as  I  think, — that  one  of  the  parties  to  a  submission  might 
revoke  without  the  other.  It  seems  to  me  that  that  was  allowing  one 
man  to  affect  the  interest  of  another.  But  it  was  an  inveterate  error.] 
In  Carr  v.  Smith,  1  Dav.  &  Mer.  192,  the  accounts  of  a  coaching  con- 
cern, in  which  several  persons  were  interested  as  contractors  with  each 
other  to  horse  the  coaches  on  different  portions  of  the  road,  were  refer- 
red at  stated  periods  to  a  person  who  adjusted  them,  and,  after  ascer- 
taining how  much  each  had  received  and  disbursed,  divided  the  profits 
among  them  according  to  their  respective  interests,  directing  those  who 
♦flifTl  ka(*  money  to  pay  to  the  partnership,  to  hand  it  over  to  those 

■*  *who  had  to  receive.  In  an  action  for  money  had  and  received 
by  one  of  such  contractors  against  another,  an  account  so  adjusted  was 

(a)  A  rale  nisi  was  obtained,  but  on  showing  cause,  the  matter  was  compromised. 
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offered  as  evidence  of  the  balance  due :  and  it  was  held,  on  the  autho- 
rity of  Jebb  v.  M'Kiernan,  that,  as  the  account  (not  having  been  as- 
sented to)  could  only  be  binding  upon  the  defendant  by  reason  of  some 
power  given  to  the  accountant  as  a  referee,  the  instrument  was  an 
award.  Here,  Eunson  was  to  take  into  consideration  what  covenants 
were  subsisting,  and  what  default  John  Parnell  had  been  guilty  of,  and 
to  assess  damages  thereon.  [Maule,  J. — Not  damages ;  but  the  sum 
to  be  paid.  It  really  is  the  ordinary  case  of  an  engineer  certifying  for 
work  done.  Here,  he  estimates  defaults.]  With  reference  to  subsist- 
ing covenants.  [Maule,  J. — He  had  no  power  to  determine  the  sub- 
sistence of  the  covenants.]  His  discretion  as  to  the  amount  is  to  be 
regulated  by  the  subsistence  of  the  covenants.  There  are  many  cir- 
cumstances upon  which  he  would  have  to  exercise  a  judicial  discretion. 
[Williams,  J.,  referred  to  Scott  v.  Avery,  8  Exch.  487,  f  where  an 
agreement  to  fix  the  amount  of  losses  on  policies  by  reference  to  cer- 
tain persons,  was  not  an  agreement  to  refer  to  arbitration.  Jervis, 
C.  J. — Is  an  average  stater  an  arbitrator  ?  Maule,  J. — The  amount  is 
not  to  be  ascertained  by  Eunson  only,  but  by  any  other  the  engineer 
of  the  company.     That  alone  is  conclusive.] 

Jervis,  0.  J. — I  am  of  opinion  that  the  demurrer  to  these  two  pleas 
must  be,  allowed,  and  that  the  plaintiffs  are  entitled  to  the  judgment  of  the 
court.  Two  points  only  were  made  in  the  argument, — though  the  second 
might  have  branched  out  into  several  propositions  if  the  first  that  was 
urged  could  have  been  urged  successfully.  The  first  question  was,  whether 
the  non-execution  of  the  deed  by  the  company  afforded  any  defence.  It  was 
♦admitted, — on  the  authority  of  Morgan  v.  Pike,  14  C.  B.  473  r+M7 
(E.  C.  L.  R.  vol.  78),  and  the  cases  there  cited, — that,  except  in  "■ 
certain  cases,  a  covenantee  may  sue  on  a  deed  although  he  has  not  exe- 
cuted it :  but  it  was  insisted  that  here  were  circumstances  disclosed  on 
the  face  of  this  deed  to  show  that  its  execution  by  the  plaintiffs  was  a 
condition  precedent  to  their  right  to  put  it  in  suit.  Looking  at  the 
deed,  I  can  discover  nothing  in  it  to  restrain  the  plaintiffs  from  contend- 
ing that  they  are  within  the  general  rule.  The  words  upon  which  the 
defendants  place  reliance  are  these, — the  deed  being  dated,  and,  for 
anything  that  appears  executed  by  John  Parnell  and  the  defendants, 
on  the  30th  of  March,  1853, — <<  in  consideration  of  the  sum  of  money 
in  manner  hereinafter  agreed  to  be  paid  to  the  said  John  Parnell  by  the 
said  parties  hereto  of  the  second  part  (the  plaintiffs),  the  said  John 
Parnell  doth  hereby,  for  himself,  his  executors  and  administrators,  cove- 
nant, promise,  and  agree  with  and  to  the  said  parties  hereto  of  the 
second  part,  their  executors  and  administrators,  in  manner  following, 
that  is  to  say,  that  he  the  said  John  Parnell,  his  executors  or  adminis- 
trators, shall  and  will,  on  the  execution  of  these  presents,  commence,  and 
in  a  good  and  workmanlike  manner,  and  to  the  satisfaction,  and  accord- 
ing to  the  direction  of  the  said  John  Eunson,  forthwith  begin,  and  in 
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a  substantial,  perfect,  and  workmanlike  manner  build,  erect,  complete, 
and  finish  the  said  gas-holder  tank,  of  the  proper  materials,  and  in 
manner  detailed  in  the  specification,"  &c:  and  then  the  deed  goes  on 
to  provide  that  the  said  tank  shall  be  finished  within  three  months  from, 
the  date  of  the  said  indenture.  It  is  said  that  this  shows  that  nothing 
is  to  be  done  towards  the  performance  of  the  work  contracted  for  until 
the  execution  of  the  deed  by  all  parties, — more  especially  as  the  plain- 
tiffs are  a  corporation,  and  no  prudent  man  would  enter  into  such  a 
*fttfll  contract  with  such  a  body,  who  can  only  be  *bound  by  their  cor- 

■■  porate  seal,  unless  they  did  duly  execute  it.  But  I  do  not  think 
we  are  justified  in  laying  down  any  different  rule  upon  this  subject  in 
the  case  of  a  corporation  from  that  which  governs  individuals ;  and 
therefore  I  do  not  think  the  circumstance  of  the  plaintiffs  being  a  cor- 
porate body  affords  any  sufficient  reason  for  departing  from  the  general 
rule.  If  the  words  used  are  doubtful,  then  the  rule  applies,  that  doubt- 
ful words  are  to  be  construed  most  strongly  against  the  party  whose 
words  they  are ;  and,  so  construing  them,  I  think  John  Parnell  has 
fixed  the  time  for  the  commencement  of  the  work  at  the  time  of  hi* 
execution  of  the  deed,  and  that  the  covenant  to  complete  it  is  an  inde- 
pendent covenant  which  the  plaintiffs  are  entitled  to  enforce  although 
they  had  not  executed  it.  As  John  Parnell  might  have  protected  his 
own  and  his  sureties'  interests  by  delivering  the  deed  as  an  escrow,  as 
my  Brother  Gresswell  has  suggested,  and  as  the  words  used  may  well 
be  satisfied  by  holding  them  to  mean,  "  upon  my  execution  of  the  deed 
I  will  commence  the  work,"  and  the  parties  have  acted  upon  that  notion, 
I  think  we  do  no  violence  to  the  deed  in  holding  that  the  execution  by 
the  company  was  not  a  condition  precedent. 

The  validity  of  the  second  plea  depends  upon  whether  or  not  the 
provision  in  the  deed,  that,  in  case  of  default  by  John  Parnell  to  per- 
form the  covenants  on  his  part,  the  defendants  would  pay  to  the  plain- 
tiffs such  sum  "  as  the  said  John  Eunson  or  other  the  engineer  for  the 
time  being  of  the  company  should  in  his  opinion  adjudge  to  be  reason- 
able and  proper  to  be  paid  for  such  default,1'  amounts  to  a  submission 
to  arbitration.  I  am  of  opinion  that  it  is  nothing  more  than  a  stipula- 
tion for  a  valuation  or  appraisement  by  Eunson.  What  judicial  powers 
are  intrusted  to  him  ?  It  is  not  referred  to  him  to  say  whether  the  cove- 
nants are  or  are  not  broken.  Mr.  Keating  admits  that  the  plaintiffs 
*fUQT  were  8t*^  DOund  to  *aver  and  to  prove  before  a  jury  that  there 

-*  has  been  a  breach  of  covenant  by  John  Parnell.  That  shows  at 
once  that  Eunson  is  not  an  arbitrator :  and  what  my  Brother  Maule 
pointed  out,  viz.,  that  the  amount  to  be  paid  for  default  is  to  be  ascer- 
tained by  Eunson  "  or  other  the  engineer  for  the  time  being  of  the  said 
company,"  is  also  strong  to  show  that  it  is  not  a  reference.  The  parties 
never  could  have  intended  that  this  shifting  responsibility  should  apply 
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to  the  character  of  an  arbitrator.     For  these  reasons,  I  am  of  opinion 
that  the  plaintiffs  are  entitled  to  the  judgment  upon  both  the  demurrers. 

Mauls,  J. — I  am  of  the  same  opinion.  The  first  question, — as  to 
the  execution  of  the  deed  by  the  plaintiffs  being  a  condition  precedent, 
— may,  I  think,  be  disposed  of  by  the  rule  to  which  the  Lord  Chief 
Justice  has  referred,  Fortius  contra  preferentem  verba  accipiuntur. 
The  principal  covenantor,  John  Farnell,  covenants  that  he  will  "  on 
the  execution  of  these  presents"  forthwith  begin  the  work;  and  he 
further  covenants  that  the  whole  should  be  well  and  fully  completed 
<«on  or  before  the  30th  of  June,  1853."  That  in  some  sense  the  words 
"  on  the  execution  of  these  presents"  are  satisfied  by  execution  by  the 
defendants  and  John  Farnell,  is  clear :  and  the  plaintiffs  may  very  well 
Bay  that  it  is  in  that  sense  the  words  are  used.  They  cannot  mean  on 
the  execution  of  the  deed  by  the  plaintiffs,  there  being  no  execution  by 
John  Parnell  or  the  defendants :  a  man  does  not  usually  contract  to  do 
a  thing  at  a  day  past.  I  think  the  intention  of  the  parties  is  tolerably 
apparent.  Certain  work  was  to  be  done  by  John  Farnell.  The  inden- 
ture was  probably  prepared  some  time  before  its  execution ;  and  it 
could  not  be  known  exactly  when  the  execution  would  take  place.  The 
deed  is  described  as  an  indenture  of  the  30th  of  March,  1853.  Whe- 
ther the  date  was  filled  up  or  not,  the  intention  was,  that  John  Parnell 
♦should  commence  the  work  at  the  earliest  possible  day:  and  r*aKA 
the  earliest  day  he  could  bind  himself  to  begin  would  be,  on  or  *- 
immediately  after  his  execution ;  accordingly  he  contracts  that  he  will, 
on  the  execution  thereof,  forthwith  begin,  &c. ;  and  three  months  after 
the  date  of  the  indenture  is  fixed  as  the  latest  period  for  the  completion 
of  the  work.  It  was  natural  that  the  parties  should  appoint  the  earliest 
day ;  and  they  did  so,  by  naming  the  day  of  the  execution  of  the  inden- 
ture by  John  Parnell.  Upon  the  first  point,  therefore,  I  think  the  pro- 
per construction  of  this  deed,  is,  that  put  upon  it  by  my  Lord,  viz.,  that 
execution  thereof  by  the  plaintiffs  was  not  a  condition  precedent  to  their 
right  to  sue  upon  it. 

With  respect  to  the  second  plea,  it  seems  to  me,  that,  to  distinguish 
this  from  the  ordinary  case  of  an  engineer  certifying  for  the  amount 
of  work  done,  would  be  extremely  inconvenient.  The  duty  imposed 
upon  Mr.  Eunson  here  was,  not  to  determine  whether  or  to  what  extent 
the  covenants  of  the  deed  had  been  broken  by  John  Farnell,  but  simply 
what  sum  would  in  his  opinion  be  a  reasonable  compensation  to  the 
company  for  John  ParneU's  default  in  the  performance  of  the  work.  It 
was  never  intended  to  give  him  power  to  determine  any  matter  in  dis- 
pute between  the  company  and  John  Parnell  or  the  defendants.  But, 
assuming  a  default  to  have  been  made,  he  is  to  ascertain  or  measure 
the  amount  of  compensation.  Upon  both  grounds,  therefore,  I  think 
the  plaintiffs  are  entitled  to  judgment. 

Cuesswell,  J. — I  am  of  the  same  opinion.     The  effect  of  the  deed, 

2o2 
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as  it  seems  to  me,  is,  that,  as  soon  as  John  Parnell  has  entered  into  the 
contract  and  bound  himself  by  his  execution  of  it,  he  is  forthwith  to 
commence  the  work,  and  to  complete  it  within  three  months  from  the 
*fir-j-,  date.  I  also  think  there  is  no  pretence  for  saying  that  *Mr. 
-*  Eunson  was  to  take  upon  himself  the  functions  of  an  arbitrator. 
Williams,  J. — I  am  of  the  same  opinion,  upon  both  points.  As  to 
the  first  point,  if  Mr.  Keating'*  agreement  were  a  sound  one,  it  would 
follow  that  John  Parnell  would  have  three  months  from  the  time  of 
commencing  the  work  within  which  to  complete  it ;  whereas  the  deed 
gives  an  actual  day  for  the  completion,  viz.  the  30th  of  June,  1853, 
which  is  three  months  from  the  date  of  the  deed.  As  to  the  second  point, 
the  inclination  of  my  opinion  is,  that  the  stipulation  in  the  deed,  that, 
in  case  of  default  by  John  Parnell,  the  defendants  should  pay  to  the 
plaintiffs  such  sum  as  John  Eunson  or  other  the  engineer  for  the  time 
being  of  the  company  should  in  his  opinion  judge  to  be  reasonable  and 
proper  to  be  paid  for  such  default,  does  not  amount  to  a  submission  to 
arbitration,  but  is  merely  a  stipulation,  that,  a  default  having  taken 
place,  the  ascertainment  of  the  sum  to  be  paid  as  a  satisfaction  for  such 
default  shall  be  a  condition  precedent  to  the  plaintiff's  right  to  recover. 
The  principle  is  precisely  that  laid  in  Avery  v.  Scott,  8  Exch.  487,f  22 
Law  Journ.  N.  S.,  Exch.  287,  290,  where  it  is  said  by  Coleridge,  J., 
that  "  this  is  like  the  ordinary  case  of  a  party  who  has  a  claim  for  work 
and  labour  under  a  contract  by  which  it  has  been  agreed  that  he  shall 
be  limited  to  what  sum  a  third  person  shall  certify  to  be  due.  He  must 
get  the  certificate  before  he  can  bring  his  action.  That  stands  upon  a 
principle  perfectly  unquestioned.  Judgment  for  the  plaintiffs. 
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In  consideration  that  A.,  who  was  in  the  possession  and  occupation  of  premises  wherein  he 
carried  on  the  business  of  a  milkman,  would  yield  up  the  poeeeeeion  and  occupation  of  the  said 
premitet  to  B.r  and  permit  him  thenceforth  to  occupy  the  tame,  and  would  assign  over  to 
B.  all  his  property  in  the  stock  and  plant,  and  deliver  the  same  to  B.,  the  latter  promised 
to  pay  A.  a  certain  sum : — Held,  that  this  was  a  contract  for  an  interest  in  or  concerning 
lands,  within  the  4th  section  of  the  29  Car.  2,  o.  3. 

This  was  an  action  brought  by  the  plaintiff  to  recover  the  balance  of 
the  price  agreed  to  be  paid  to  him  by  the  defendant  on  the  sale  of  a 
"milk-walk." 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  the  agreement  thereinafter  mentioned,  the  plaintiff 
carried  on  the  trade  and  business  of  a  milkman  within  a  certain  district 
extending  over  a  certain  small  and  reasonable  distance,  to  wit,  two 
miles  from  the  premises  thereinafter  mentioned,  where  he  sold  milk  to 
divers  persons  for  profit  and  reward  to  the  plaintiff  in  that  behalf;  and 
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the  plaintiff  was  also  then  in  possession  and  occupation  of  certain  pre- 
mises where  the  plaintiff  then  carried  on  the  said  business,  and  was  also 
then  possessed  of  certain  stock  and  plant  belonging  to  and  used  in  the 
said  business :  that  therefore,  in  consideration  that  the  plaintiff  would 
then  yield  up  the  possession  and  occupation  of  the  said  premises  to  the 
defendant,  and  permit  him  thenceforth  to  occupy  the  same,  and  would 
then  assign  oyer  to  the  defendant  all  his,  the  plaintiffs,  property  of  and 
in  the  said  stock  and  plant,  and  deliver  the  same  to  the  defendant,  and 
would  retire  thenceforth  from  the  said  business  within  the  said  district, 
and  would  then  and  thenceforth  permit  and  suffer  the  defendant  to 
carry  on  the  said  business  within  the  said  district  in  his,  the  plaintiff's, 
stead,  the  defendant  then  promised  the  plaintiff  immediately  thereupon 
to  pay  to  the  plaintiff  the  sum  of  802.  :  Averment  of  performance  by 
the  plaintiff:  Breach,  that  the  defendant  did  not  nor  would  thereupon, 
or  at  any  time,  pay  to  the  plaintiff  the  sum  of  80?.,  but  the  sum  of  512. 
5*.  3d.,  *parcel  thereof,  only,  and  no  more,  and  the  sum  of  281.  r*firo 
14*.  9d.,  residue  of  the  said  sum  of  802.,  still  remained  and  was  '- 
due  and  unpaid  from  and  by  the  defendant  to  the  plaintiff. 

There  was  also  a  count  for  money  found  due  from  the  defendant  to 
the  plaintiff  on  an  account  stated. 

The  defendant  pleaded, — first  (to  the  first  count),  that  he  did  not 
agree  as  alleged, — secondly  (to  the  second  count),  never  indebted, — 
thirdly  (to  the  first  count),  that  the  plaintiff  did  not  assign  over  the 
said  property  and  premises  in  that  behalf  alleged  by  him  to  have  been 
assigned  to  the  defendant,  in  accordance  with  the  terms  of  the  said 
agreement  as  in  the  said  count  alleged, — fourthly,  fraud  and  covin. 

The  cause  was  tried  before  Cress  well,  J.,  at  the  second  sitting  in 
London  in  Michaelmas  Term  last.  It  appeared,  that,  in  September, 
1853,  the  defendant  agreed  to  purchase  from  the  plaintiff  a  milk-walk 
in  Barnsbury  Road,  Islington,  for  the  sum  of  802.,  including  possession 
of  the  premises  (of  which  he  was  tenant  from  year  to  year)  and  plant, 
cans,  pails,  &c.  At  the  time  the  contract  was  entered  into,  the  plain- 
tiff represented  the  business  done  to  amount  to  between  twelve  and 
fourteen  barn  gallons  daily,  and  that  all  the  customers,  with  two  or 
three  exceptions,  were  full-price  customers:  and  it  was  agreed  that 
possession  should  be  given  in  three  weeks.  In  consequence,  however, 
of  the  death  of  his  wife,  the  plaintiff  prevailed  upon  the  defendant  to 
take  possession  at  once,  which  he  accordingly  did,  paying  down  502., 
and  promising  to  pay  the  balance  when  the  agreement  was  ready  for 
execution.  Finding  that  the  plaintiff  had  misrepresented  the  condition 
of  the  business,  both  as  to  the  quantity  of  milk  sold,  and  as  to  the 
quality  of  the  customers,  the  defendant  refused  to  pay  the  balance  of 
the  purchase-money :  and  thereupon  this  action  was  brought.  No  agree- 
ment was  ever  executed. 
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£_...  *0n  the  part  of  the  defendant,  it  was  submitted,  that,  inas- 
-■  much  as  the  bargain  between  the  parties  included  a  stipulation 
that  the  defendant  should  have  possession  of  the  premises  where  the 
business  was  carried  on,  and  so  become  tenant  thereof  instead  of  the 
plaintiff,  the  contract  was  for  «  an  interest  in  or  concerning  lands,"  and 
was  therefore  void  by  the  29  Oar.  2,  c.  3,  s.  4,  for  want  of  a  memoran- 
dum in  writing. 

The  learned  judge, — reserving  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  or  a  nonsuit,  if  the  court  should  think  the 
objection  well  founded, — left  the  case  to  the  jury  upon  a  conflict  of 
evidence :  and  they  returned  a  verdict  for  the  plaintiff  for  the  amount 
claimed. 

Byles,  Serjt.,  on  a  subsequent  day  in  the  same  term,  accordingly 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant  or  a  nonsuit,  or 
for  a  new  trial  on  the  ground  that  the  verdict  was  against  evidence. 
He  referred  to  Cocking  v.  Ward,  1  C.  B.  858  (E.  C.  L.  R.  vol.  50),  and 
Kelly,  app.,  Webster,  resp.,  12  C.  B.  283  (E.  C.  L.  R.  vol.  74). 

Temple,  Q.  C,  now  showed  cause. — This  was  not  an  agreement  or 
contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or  of  any 
interest  in  or  concerning  them,  within  the  4th  section  of  the  statute  of 
frauds.  The  case  is  materially  distinguishable  from  Cocking  v.  Ward. 
The  agreement  there  was  an  agreement  that  everything  should  take 
place  between  the  parties  which  should  be  requisite  to  give  the  plaintiff 
an  estate  in  the  premises :  that  might  be  by  a  contract  in  writing,  or  by 
a  surrender  by  operation  of  law.  But,  to  make  a  surrender  by  opera- 
tion of  law,  three  things  must  concur, — there  must  be  a  quitting  of  pos- 
session by  the  first  tenant,  a  power  to  the  substituted  tenant  to  come 
^--.j  in,  and  the  consent  or  permission  of  the  landlord  or  lessor: 
°°0J  *Thomas  v.  Cooke,  2  B.  &  Aid.  119,  2  Stark.  N.  P.  408  (E.  C. 
L.  R.  vol.  3).  If  the  agreement  be,  to  do  only  one  of  these  three 
things,  the  case  is  not  within  the  statute  of  frauds.  There  was  nothing 
in  the  present  case  binding  upon  the  plaintiff  to  do  anything  to  transfer 
to  the  defendant  any  interest  he  might  have  in  the  premises :  there  was 
no  evidence  of  any  contract  that  he  should  do  what  is  required  by  the 
case  of  Thomas  v.  Cooke.  [Jervis,  C.  J. — If  the  landlord  consents, 
Harding  is  to  become  his  tenant:  if  not,  he  is  tenant  to  Smart  for  the 
extent  of  his  interest  in  the  premises.]  No  doubt,  an  agreement,  as  in 
Cocking  v.  Ward,  to  give  up  a  tenancy,  and  to  endeavour  to  prevail 
upon  the  landlord  to  let  in  another,  is  an  agreement  for  an  interest  in 
or  concerning  lands.  But  that  is  not  the  contract  here:  it  is  merely 
that  the  plaintiff  would  "yield  up  the  possession  and  occupation  of  the 
premises  to  the  defendant,  and  permit  him  thenceforth  to  occupy  the 
same :"  there  is  no  contract  to  surrender  the  premises  to  the  landlord, 
and  to  endeavour  to  prevail  on  him  to  accept  the  defendant  as  his 
tenant.     [Maule,  J. — Suppose  a  man  dies  leaving  a  chattel  interest  in 
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land,— does  not  the  executor  or  administrator  take  the  land,  though  not 
mentioned  ?  And  is  it  not  by  operation  of  law  ?  Or,  suppose  the  case 
of  a  bankrupt  ?]  In  the  case  of  a  bankrupt,  the  assignee  takes  by  virtue 
of  the  statute :  the  executor  or  administrator  is  in  of  the  estate  of  the 
deceased.  Buttemere  v.  Hayes,  5  M.  &  W.  456,  f  rather  favours  the 
distinction  now  contended  for.  [Jervis,  C.  J. — Can  there  be  a  doubt 
as  to  the  meaning  of  the  parties  ?  It  is  quite  clear  that  the  plaintiff 
was  to  quit  and  the  defendant  to  take  possession  of  the  premises,  and 
to  keep  it  as  long  as  he  could.]  Suppose  the  plaintiff  had  been  a  mere 
tenant  at  will,  and  the  landlord  had  determined  his  will  the  moment 
after  the  defendant  got  possession,  could  he  have  had  an  action  against 
the  plaintiff?  [Crbsswbll,  J. — You  have  no  right  *to  assume  r*/»rfi 
that  the  landlord  could  turn  the  defendant  out :  there  was  evi-  *- 
dence  that  the  plaintiff  held  the  premises  as  tenant  from  year  to  year. 
Maule,  J. — Do  you  contend  that  the  contract  is  not  within  the  statute 
of  frauds,  because  the  landlord's  consent  is  necessary  to  a  valid  assign- 
ment ?]  No.  But  it  is  submitted  that  the  bargain  proved  in  the  pre- 
sent case  does  not  amount  to  an  agreement  on  the  plaintiff's  part  to  sell 
or  assign  his  interest  in  the  land.  It  may  be  that  the  defendant  ac- 
quired an  interest  as  undertenant  to  the  plaintiff;  and  that  need  not 
have  been  in  writing.  If,  on  the  other  hand,  it  amounted  to  more, 
there  was  something  else  to  be  done,  viz.,  to  endeavour  to  induce  the 
landlord  to  accept  the  defendant  as  tenant.  But,  could  the  defendant 
here  have  sued  the  plaintiff  for  not  using  endeavours  to  obtain  the  land- 
lord's assent,  upon  this  agreement  ?  If  not,  the  agreement  clearly  need 
not  be  in  writing. 

Bt/les,  Serjt.,  and  Morgan  Lloyd,  in  support  of  the  rule. — The  4th 
Section  of  the  statute  of  frauds  enacts  that  no  action  shall  be  brought 
"  upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereto  by  him  lawfully  authorized."  Here,  the 
plaintiff  was  tenant  of  the  house  for  some  term,  it  may  be  from  year 
to  year,  paying  rent  and  rates  and  taxes.  He  entered  into  an  agree- 
ment with  the  defendant  to  go  out,  and  to  let  the  defendant  come  in 
and  be  tenant  to  the  same  landlord.  This  is  necessarily  either  an  agree- 
ment to  assign  his  term  to  the  defendant,  or  that  he  will  surrender  it, 
and  that  the  landlord  shall  redeliver  possession  to  the  defendant.  Whe- 
ther or  not  the  plaintiff  had  power  to  *cause  his  landlord  to  do  r*fic7 
this,  is  quite  immaterial :  it  is  still  a  contract  for  an  interest  in  L 
lands.  In  Buttemere  v.  Hayes,  5  M.  &  W.  456,  f  A.,  being  possessed 
of  premises  for  the  residue  of  a  certain  term  of  years,  agreed  with  B. 
to  relinquish  possession  to  him,  and  to.  suffer  him  to  become  tenant  of 
the  premises  for  the  residue  of  the  term,  in  consideration  of  B.'s  pay- 

vol.  xv. — 56 
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ing  a  sum  of  money  towards  completing  certain  repairs ;  and  it  was 
held,  that  this  was  an  agreement  relating  to  the  sale  of  an  interest  in 
lands,  within  the  29  Car.  2,  c.  3,  s.  4.  Parke,  B.,  there  says :  "  Per- 
haps, if  the  declaration  had  stated  an  agreement  to  relinquish  the  pos- 
session merely,  it  might  not  have  amounted  to  a  contract  for  an  inte- 
rest in  land :  but  it  goes  on  to  allege  that  the  plaintiff  was  to  suffer 
the  defendant  to  become  tenant  thereof  for  the  residue  of  the  term. 
Now,  he  could  not  become  tenant  for  the  residue  of  the  term,  except 
by  an  assignment,  and  that  would  be  a  contract  for  an  interest  in  lands 
within  the  statute,  and  ought"  to  be  reduced  into  writing.'1  In  Cocking 
v.  Ward,  1  C.  B.  858  (E.  C.  L.  R.  vol.  50),  a  count  in  assumpsit  stated 
that  A.  was  the  occupier  of  a  farm  as  tenant  to  one  Y. ;  that  B.,  the 
defendant,  was  desirous  of  renting  the  farm  from  V.,  and  had  applied 
to  and  requested  A.  to  surrender  and  relinquish  possession  thereof  to 
V.,  and  to  endeavour  to  prevail  upon  V.  to  accept  of  such  surrender, 
and  to  accept  B.  as  tenant  in  lieu  of  A. ;  and  that,  in  consideration 
that  A.  would  surrender  and  relinquish  possession  of  the  farm  to  V., 
and  would  also  apply  to  V.,  and  endeavour  to  prevail  upon  him  to  ac- 
cept of  such  surrender,  and  to  accept  B.  as  tenant  in  lieu  of  the  plain- 
tiff, B.  promised  to  pay  A.  1002.  when  he  should  become  such  tenant : 
it  then  averred  that  A.  did  surrender  and  relinquish,  &c,  and  did  apply 
to  and  endeavour  to  prevail  upon  V.  to  accept  of  such  surrender,  and 
to  accept  B.  as  tenant  in  lieu  of  A. ;  and  that  V.  accepted  the  sur- 
*fi*iR1  ren(*er»  an<*  accepted  *B.  as  tenant;  but  that  B.  refused  to  pay 
J  the  1002. :  and  it  was  held,  that  this  was  a  contract  for  an  inte- 
rest in  or  concerning  lands,  and  therefore  that  the  special  count  could 
only  be  proved  by  a  note  or  memorandum  in  writing,  in  conformity  with 
the  4th  section  of  the  statute  of  frauds.  A  similar  decision  was  come 
to  in  Kelly,  App.,  Webster,  Resp.,  12  C.  B.  283  (E.  C.  L.  R.  vol.  74). 
There,  in  consideration  that  A.,  who  was  tenant  of  a  messuage  and  pre- 
mises under  a  parol  agreement  for  a  seven  years'  lease,  would  give  up 
the  immediate  possession  thereof  to  B.,  in  order  that  B.  might  enter 
thereon  as  tenant,  and  also  as  a  compensation  for  certain  improvements 
made  by  A.  on  the  premises,  and  for  the  value  of  certain  articles  left 
thereon  by  A., — B.  agreed  to  pay  A.  1002.  A.  accordingly  relinquished 
and  gave  up  possession  of  the  premises  to  B.,  who  was  thereupon  ac- 
cepted as  tenant  from  year  to  year,  at  a  different  rent  from  that  for- 
merly paid  by  A. ;  and  B.  afterwards,  in  part  performance  of  agree- 
ment on  his  part,  paid  A.  512.  In  an  action  brought  by  A.,  in  the 
county  court,  to  recover  the  balance  of  the  1002.,  the  judge  ruled  that 
the  contract  in  respect  of  which  the  plaintiff  sued  was  not  a  contract 
for  the  sale  of  an  interest  in  or  concerning  lands,  within  the  4th  section 
of  the  29  Car.  2,  c>  3,  but  this  court,  on  appeal,  reversed  his  decision, 
on  the  authority  of  Cocking  v.  Ward.  [Maulb,  J. — The  only  differ- 
ence that  I  can  discover  between  Cocking  v.  Ward  and  the  present  case, 
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is,  that  there  was  in  that  case  a  stipulation  in  the  agreement  that  the 
plaintiff  would  endeavour  to  induce  the  landlord  to  accept  the  defend- 
ant as  tenant  in  lieu  of  himself.] 

Jervts,  0.  J. — I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  in 
this  case  ought  to  be  made  absolute,  on  the  ground  that  the  contract 
was  for  an  interest  in  or  concerning  lands,  within  the  meaning  of  the 
1th  section  of  *the  statute  29  Gar.  2,  c.  8,  and  is  not  in  writing,  j.^^ 
To  ascertain  what  was  the  nature  of  the  contract,  we  must  look,  L 
not  at  the  declaration  only,  but  to  the  evidence  also  upon  the  subject. 
Nobody  can  doubt  that  the  plaintiff,  being  tenant  from  year  to  year  of 
the  premises  where  he  carried  on  his  business,  agreed  to  assign  his  in- 
terest therein  to  the  defendant.  The  case  is  clearly  within  the  mis- 
chief of  the  statute,  and,  if  necessary,  also  within  the  authority  of 
Cocking  v.  Ward.  The  only  real  distinction  between  that  case  and  the 
present  is  rather  against  Mr.  Temple :  there,  the  plaintiff  announced  to 
the  defendant  that  he  had  not  an  interest  which  he  could  legally  part 
with  to  him ;  here,  however,  the  plaintiff  expressly  agrees  to  "  yield  up 
the  possession  and  occupation  of  the  premises  to  the  defendant,  and  to 
permit  him  thenceforth  to  occupy  the  same." 

Maulb,  J. — I  entirely  agree  with  my  Lord  that  this  rule  must  be 
made  absolute  to  enter  a  nonsuit ;  and  I  do  this  without  the  least  doubt 
or  hesitation.  The  case  is  a  stronger  one  than  Cocking  v.  Ward,  inas- 
much as  here  the  plaintiff  contracts  absolutely  to  assign,  whereas  there 
the  contract  was  to  assign  subject  to  the  consent  of  the  landlord. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion. 

Williams,  J. — I  am  of  the  same  opinion.  This  clearly  was  a  con- 
tract for  an  interest  in  or  concerning  lands. 

Rule  absolute  accordingly. 


♦SHAW  v.  HUGHES.    Jan.  24.  [*660 

The  plaintiff  brought  an  action  for  121.  5#.  7&<£>  for  goods  sold  and  delivered.  The  defendant 
paid  10/.  on  account,  and  before  declaration  took  out  a  summons  calling  on  the  plaintiff  to 
show  cause  why  the  proceedings  should  not  be  stayed  on  payment  of  the  further  sum  of  6>. 
4£cf.  and  costs.  The  plaintiff  claiming  more,  no  order  was  made.  A  declaration  was  afterwards 
delivered,  and  the  defendant  paid  7*.  into  court,  which  the  plaintiff  accepted : — Held, — dissen- 
tiente  Cresswell,  J., — that  the  plaintiffs  acceptance  of  7».,  after  his  refusal  of  6#.  4±rf.,  did  not 
disentitle  him  to  the  costs  incurred  subsequently  to  the  offer. 

This  action,  which  was  commenced  on  the  25th  of  September,  1854, 
was  brought  to  recover  12Z.  5*.  7%d.  for  iron-mongcry  goods  supplied 
by  the  plaintiff,  who  resides  and  carries  on  business  at  Birmingham,  to 
the  defendant,  a  builder,  who  resides  and  carries  on  his  business  at  Li- 
verpool. Shortly  after  the  service  of  the  writ  of  summons,  viz.,  on 
the  7th  of  October  last,  the  defendant  paid  to  the  plaintiff  10/.  on  ac- 
count of  debt  and  costs,  the  defendant  at  the  same  time  objecting,  that, 
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of  seven  bags  of  nails  charged  to  him  in  February,  1852,  three  had 
never  reached  him. 

On  the  13th  of  October,  1854,  a  summons  was  taken  out  on  the  part 
of  the  defendant  calling  upon  the  plaintiff  to  show  cause  why,  upon 
payment  of  6s.  4Jd.  for  debt,  together  with  the  costs  of  the  writ,  all 
further  proceedings  in  the  cause  should  not  be  stayed.  The  plaintiff 
claiming  more  than  the  sum  offered,  no  order  was  made. 

The  declaration  was  delivered  on  the  24th  of  October.  On  the  7th 
of  December,  the  defendant  pleaded, — first,  nunquam  indebitatus,  as  to 
all  but  101.  and  7*., — secondly,  payment  of  10Z.  after  action  brought, — 
thirdly,  payment  of  7*.  into  court.  The  plaintiff  entered  a  nolle  prose- 
qui as  to  the  first  plea,  confessed  the  second  plea,  praying  judgment  for 
his  costs,  and  replied  to  the  third  plea  by  accepting  the  money  paid 
into  court,  and  praying  judgment  for  his  costs. 

The  plaintiff's  costs  were  subsequently  taxed  at  the  sum  of  SI.  9«., 
after  allowing  the  defendant  10*.  for  the  costs  of  his  first  plea,  and 
judgment  was  signed,  and  a  fi.  fa.  issued  on  the  14th  of  December,  and 
the  amount  levied. 

*fifi11  *^n  ^e  8ame  l^*1  °^  December,  a  summons  was  served  upon 
J  the  plaintiff's  attorney,  calling  upon  the  plaintiff  to  show  cause 
"  why  the  master  should  not  be  at  liberty  to  review  his  taxation  of  the 
plaintiff's  costs,  and  to  disallow  the  plaintiff's  costs  subsequent  to  the 
return  of  the  summons  of  the  13th  of  October,  and  to  tax  and  allow 
the  defendant  his  costs  subsequent  to  that  period ;  and  why  such  last- 
mentioned  costs,  when  ascertained  and  taxed,  should  not  be  paid  by  the 
plaintiff  to  the  defendant,  after  deducting  therefrom  the  plaintiff's  costs ; 
and  why  in  the  mean  time  all  further  proceedings  in  this  cause  should 
not  be  stayed."  This  summons  was  heard  before  Cresswell,  J.,  on  the 
16th  of  December,  and  an  order  made  in  the  terms  thereof. 

The  defendant's  costs  were  subsequently  taxed  at  91.  Is.  4d.,  out  of 
which  sum  the  plaintiff  was  allowed  21.  13a.  6<2.  for  his  costs  to  the  time 
of  the  defendant's  offer  to  pay  the  6*.  4£<2. ;  and  the  difference,  61. 13*. 
10c?.,  was  paid  by  the  plaintiff  on  the  19th  of  December. 

Upon  affidavits  disclosing  the  above  facts,  and  further  stating  that 
the  plaintiff  had  declined  at  first  to  accept  the  6*.  4£<Z.  offered,  in  the 
belief  that  he  should  be  able  to  establish  his  entire  claim ;  but  that, 
finding  he  should  require  the  evidence  of  two  persons  who  had  since  the 
delivery  of  the  goods  left  his  employ,  and  that  the  expense  of  obtaining 
their  attendance  would  be  considerable,  he  ultimately  consented  to  take 
the  7*.  out  of  court. 

0.  Wood,  on  a  former  day  in  this  term,  obtained  a  rule  calliug  upon 
the  defendant  to  show  cause  why  the  order  of  Cresswell,  J.,  of  the  16th 
of  December  last,  should  not  be  rescinded,  and  why  the  master  should 
not  be  at  liberty  to  alter  his  allocatur  for  the  plaintiff's  costs  upon  the 
judgment  to  the  amount  at  which  the  same  were  taxed  prior  to  the  said 
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order ;  and  why  the  defendant  should  not  forthwith  repay  to  the  plain- 
tiff or  his  attorney  the  sum  of  6L  13*.  10d.,  the  *amount  of  the  r*fifio 
defendant's  costs  taxed  and  paid  pursuant  to  the  said  order;  *- 
and  why  the  defendant  should  not  pay  to  the  plaintiff  or  his  attorney 
his  costs  incurred  subsequently  to  the  said  judgment,  with  the  costs  of 
the  application. 

C.  Pollock  now  showed  cause,  upon  an  affidavit  stating,  amongst  other 
things,  that  the  7*.  was  paid  into  court  under  the  advice  of  counsel,  and 
not  because  the  plaintiff  was  entitled  to  more  than  the  6*.  4Jd.  origin- 
ally offered. — The  rule  upon  this  subject  is  well  laid  down  in  Fisher  v. 
Pyne,  1  Man.  &  G.  265  (E.  C.  L.  R.  vol.  39),  where  it  was  held  that  a 
plaintiff  who,  in  one  stage  of  an  action  for  unliquidated  damages,  refuses 
to  accept  from  the  defendant,  in  satisfaction  of  the  suit,  a  sum  which  he 
afterwards  takes,  is  not  entitled  to  the  costs  incurred  after  the  refusal. 
In  giving  judgment,  Tindal,  C.  J.,  says :  "  It  is  an  established  rule, 
that,  where  a  specific  sum  has  been  tendered  and  refused,  and  the 
plaintiff  recovers  no  more  than  was  tendered,  he  is  not  entitled  to  the 
posts  incurred  subsequently  to  the  tender  and  refusal ;  and,  according 
to  one  case,  the  plaintiff  would  have  to  pay  the  costs  incurred  by  the 
defendant  after  that  period."  In  a  note  to  that  case, — 1  M.  &  G.  273 
(E.  C.  L.  R.  vol.  39),— it  is  said :  « In  Ackwood  v.  Read,  7  Dowl.  P.  C. 
810,  the  rule  deducible  from  the  case  of  James  v.  Raggett,  2  B.  &  Aid. 
776,  1  Chitt.  Rep.  471,  is  stated  by  Parke,  B.,  to  be  this,  « that,  wher- 
ever a  plaintiff  refuses  a  sum  of  money  tendered,  through  the  medium 
of  a  summons,  in  satisfaction  of  the  debt  for  which  the  action  is  brought, 
and  afterwards  takes  out  of  court  the  same  sum,  when  paid  in  under  a 
plea,  it  is  a  prima*  facie  case  that  he  continued  the  suit  for  the  purpose 
of  making  costs,  and  consequently  he  ought  to  pay  costs  from  the  time 
of  his  refusal.'  The  learned  judge  goes  on  to  say,  <But  good  cause 
may  be  shown  to  rebut  this  inference,  and,  in  the  present  action,  which 
is  .not  brought  for  a  debt,  but  to  recover  damages,  even  *supposing  r^n** 
a  prima*  facie  case  to  have  been  made  against  the  plaintiff,  he  has  L 
satisfactorily  answered  it  by  showing  that  he  had  not  ascertained  at  the 
time  the.  sum  of  10Z.  was  tendered,  nor  until  after  the  defendant  had 
pleaded,  the  precise  amount  of  injury  done,  and  that  he  then  found  the 
difference  between  the  two  sums  so  trifling  as  not  to  be  worth  his  while 
proceeding  for.'  "  And  the  reporters  refer  to  several  other  authorities 
as  elucidating  the  same  doctrine.(a)  The  ground  upon  which  the  rule 
proceeds,  is,  that  the  conduct  of  the  plaintiff  in  proceeding  after  the 
offer,  is  oppressive  and  vexatious.  [Jervis,  C.  J. — No  case  has  decided 
that  the  plaintiff  is  not  entitled  to  costs,  where  a  larger  sum  has  been 
paid  into  court  than  that  which  was  offered  and  refused.]     Here,  the 

(a)  Vane  v.  Mechell,  Barnos,  284 ;  Hartley  v.  Bateson,  1  T.  R.  629 ;  Zeerin  v.  Cowell, 
2  Taunt  203;  Roberta  v.  Lambert,  2  Taunt  293 ;  Sawbridge  v.  Cornell,  4  Taunt  255 ;  Gibbon 
9.  Copeman,  5  Taunt,  840,  1  Marsh.  392  (E.  C.  L.  R.  vol  4);  Last  «.  Benton,  2  Marsh.  478  (B. 
C.  L.  R.  vol  4) ;  and  Bnrmester  v.  Hilch,  13  East,  551. 
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sum  offered  was  6*.  \\d. ;  the  sum  paid  into  court  was  78.  Is  the 
defendant  to  pay  costs  because  he  has  paid  into  court  l\d.  more  than 
he  had  offered  ?  [Maule,  J. — It  is  safer  to  adhere  to  the  rule,  than  to 
introduce  novelty.  If  your  argument  wiere  to  prevail,  we  should  be 
called  upon  to  inquire  in  all  cases  what  is  a  large  and  what  a  small 
addition.]  The  question  is,  whether  the  plaintiff  did  not  substantially 
refuse  to  take  the  sum  he  has  now  thought  fit  to  accept.  [Maule,  J. — 
The  inquiry  you  propose,  is,  whether,  under  all  the  circumstances  of  the 
case,  it  was  not  reasonable  that  the  defendant  should  pay  the  larger 
sum  into  court,  without  prejudice  to  his  rights  as  to  being  relieved  from 
costs.  That,  as  it  strikes  me,  would  be  a  very  troublesome,  inconveni- 
ent, and  expensive  innovation.] 

Wood  was  not  required  to  support  his  rule. 

♦Jbrvis,  C.  J. — I  am  of  opinion  that  this  rule  should  be 
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made  absolute.     The  general  rule  undoubtedly  is,  that,  where  a 


plaintiff  has  taken  out  of  court  a  sum  which  had  been  offered  to  him  by 
summons  at  an  earlier  stage  of  the  cause,  and  refused,  he  is  not  entitled 
to  the  costs  subsequently  incurred.  That  rule,  no  doubt,  is  open  to 
some  exceptions.  Now,  what  are  the  circumstances  of  this  case?  The 
plaintiff  brought  his  action  to  recover  a  sum  of  122.  5*.  7 \d.  The  de- 
fendant paid  102.  on  account,  and  afterwards  took  out  a  summons  call- 
ing upon  the  plaintiff  to  show  cause  why  the  proceedings  should  not  be 
stayed  on  payment  of  6«.  4£(£.  as  the  balance  of  the  debt,  together  with 
the  costs.  This  sum  the  plaintiff  declined  to  accept,  alleging  that  he 
was  entitled  to  more.  The  cause  proceeds,  and  the  defendant  pays  78. 
into  court.  The  plaintiff,  finding  he  could  not  prove  his  whole  demand, 
takes  the  7*.  out  of  court.  I  see  no  reason  why  he  should,  under  these 
circumstances,  be  deprived  of  the  costs  incurred  up  to  the  time  of  taking 
the  money  out  of  court. 

Maule,  J. — I  am  of  the  same  opinion.  An  action  is  brought  to  re- 
cover 121.  5*.  7Jd.  for  goods  sold  and  delivered.  The  defendant  pays 
102.  on  account,  and  afterwards  takes  out  a  summons  to  stay  proceed- 
ings upon  payment  of  the  further  sum  of  6*.  4£d.  and  costs.  The 
plaintiff,  claiming  more,  refuses  to  accept  that  sum ;  and  the  defendant 
pleads,  and  pays  7a.  into  court ;  the  plaintiff  takes  it  out.  The  defend- 
ant now  says  that  the  plaintiff  ought  to  be  deprived  of  his  costs  incurred 
subsequently  to  his  refusal  to  accept  the  6*.  4J<£,  because  he  after- 
wards thought  fit  to  take  that  sum  plus  7Jd.  The  plaintiff  says,  my 
reason  for  going  on  after  the  offer  of  6*.  4Jd.,  was,  not  that  I  was  pro- 
ceeding for  the  7£e?.,  but  that  I  knew  that  I  had  a  larger  sum  due  to 
*fifiYI  me  ^rom  ^e  defendant;  but  afterwards  finding,  on  *inquiry, 
J  that,  by  reason  of  the  absence  of  witnesses,  I  should  have  a 
difficulty  in  proving  my  demand  upon  the  issues  as  then  joined,  I  deter- 
mined to  proceed  no  further,  and  took  out  the  7a.  Does  that  state 
of  things  show  any  oppression  on  the  part  of  the  plaintiff?    I  think 
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not.  It  may  be  that  the  defendant  knew  the  difficulty  the  plaintiff  was 
in,  and  therefore  paid  the  money  into  court.  Without,  therefore,  say- 
ing that  there  might  not  be  a  case  of  oppression  such  as  would  justify 
us  in  treating  it  as  an  exception  to  the  general  rule,  it  is  enough  to  say 
that  this  is  a  case  to  which  the  rule  should  apply.  To  inquire  whether 
the  sum  ultimately  accepted  is  substantially  the  sum  which  was  offered, 
would  be  to  introduce  in  many  cases  a  very  inconvenient  discussion. 
The  object  of  the  rule,  is,  the  diminution  of  costs.  To  adopt  the  sug- 
gestion of  Mr.  Pollock  would  lead  to  the  institution  of  proceedings  of  a 
nature  materially  to  aggravate  the  costs,  and  to  make  decisions  uncer- 
tain. The  ordinary  rule  is,  that,  if  more  (whether  by  a  larger  or  a 
smaller  sum)  is  paid  into  court  than  the  amount  offered  and  refused,  the 
plaintiff  does  not  by  taking  the  money  out  of  court  deprive  himself  of 
his  right  to  costs  up  to  that  time. 

Cresswell,  J. — I  for  one  should  have  no  objection  to  establish  it  as 
an  inflexible  rule,  that,  to  disentitle  a  plaintiff  who  refuses  to  accept  a 
sum  offered  on  summons  to  the  costs  subsequently  incurred,  where  he 
afterwards  elects  to  take  money  out  of  court,  the  sum  so  taken  out 
shall  be  the  precise  sum  offered,  or  less.  But,  finding  that  a  party 
plaintiff  may  show  circumstances  to  exonerate  him  from  the  penalty  of 
the  loss  of  costs  in  such  a  case,  I  thought,  and  still  think,  that  it  would 
be  but  equal  justice  to  allow  the  defendant  to  enter  into  a  similar 
inquiry.  It  seemed  to  me  that  the  sum  ultimately  accepted  by  the 
plaintiff  was  accepted  by  him  in  ^satisfaction  of  the  same  part  r*fififi 
of  his  demand  as  the  sum  originally  offered  and  declined.  I  L 
thought  there  was  enough  to  show  that  the  plaintiff  had  not  proceeded 
as  if  he  intended  to  bring  his  case  into  court.  He  must  have  known 
all  the  difficulties  in  the  way  of  his  establishing  his  demand,  at  the 
time  he  refused  to  receive  the  6*.  4£<2.  He  evidently  went  on  in  the 
hope  that  the  defendant  would  yield.  I  think  this  rule  ought  to  be 
discharged. 

Williams,  J. — I  agree  with  my  Lord  and  my  Brother  Maule,  though 
not,  I  must  confess,  without  some  difficulty.  The  courts  have  thought 
themselves  justified  in  depriving  a  plaintiff  of  costs,  and  sometimes 
making  him  pay  the  defendant's  costs,  where  he  has  proceeded  oppres- 
sively and  vexatiously  for  the  mere  purpose  of  making  costs.  It  is 
clear  that  this  case  is  not  strictly  within  the  rule  which  deprives  the 
plaintiff  of  costs  where  he  has  ultimately  taken  out  of  court  a  sum 
which  in  an  earlier  stage  of  the  cause  he  had  declined  to  accept.  But 
there  does  seem  to  be  something  like  evidence,  if  not  of  oppressive  con- 
duct, at  least  of  a  want  of  due  caution  and  circumspection  on  the  part 
of  the  plaintiff  Rule  absolute. 
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*667]  *HARNOR  v.  GROVES.    Jan.  16. 

In  an  action  for  a  breach  of  warranty  on  the  sale  of  goods  upon  a  written  contract,  parol 
evidence  is  not  admissible  to  show  that  the  seller's  agent  at  the  time  of  the  sale  represented 
the  goods  to  be  of  a  particular  quality. 

The  vendee  of  goods  who  has  used  or  sold  a  portion  of  them  after  he  has  discovered  that 
they  do  not  answer  the  contract,  cannot  repudiate  the  contract,  and  recover  back  the  price. 

This  was  an  action  for  a  breach  of  warranty  on  a  sale  of  flour. 

The  first  count  of  the  declaration  stated,  that,  on  the  15th  of  January, 
1854,  it  was  agreed  between  the  plaintiff  and  the  defendant '  that  the 
defendant  should  sell  and  deliver  to  the  plaintiff,  and  that  the  plaintiff 
should  buy  and  accept  of  the  defendant,  twenty-five  sacks  of  flour  of  the 
same  quality  as  certain  flour  which  the  defendant  had  then  lately  sold 
and  delivered  to  one  Mackness,  at  and  for  the  price  or  sum  of  68*.  per 
sack :  Averment,  that  the  plaintiff  was  ready  and  willing  to  buy  and 
accept  and  to  pay  for  the  same  flour,  and  that  he  had  done  all  things 
necessary  on  his  part  to  entitle  him  thereto,  and  that  a  reasonable  time 
for  the  sale  and  delivery  thereof  had  elapsed :  Yet  that  the  defendant 
delivered  to  the  plaintiff  as  and  for  the  flour  so  contracted  to  be  sold  and 
delivered,  certain  flour  not  of  the  same  quality  as  the  flour  which  he  had 
so  sold  and  delivered  to  Mackness,  but  of  a  much  worse  and  less  valuable 
quality,  and  for  which  the  plaintiff  paid  the  said  contract  price,  believing 
it  to  be  the  flour  so  contracted  to  be  sold ;  and  which  flour  was  wholly 
valueless  and  useless  to  the  plaintiff. 

The  second  count  stated  that  the  defendant,  by  warranting  certain  flour 
to  be  of  the  same  quality  as  certain  other  flour  which  the  defendant  had 
then  lately  sold  to  Slackness,  sold  the  same  to  the  plaintiff;  yet  that  the 
said  flour  was  not  of  the  same  quality  as  the  flour  which  the  defendant 
had  then  lately  sold  to  Mackness,  &c. 

*fifi«l       ^ne  declaration  also  contained  counts  for  money  had  *and  re- 
-*  ceived,  and  for  money  found  due  upon  accounts  stated. 

The  defendant  pleaded, — first,  that  it  was  not  agreed  between  the 
plaintiff  and  the  defendant  in  manner  and  form  as  in  the  first  count 
alleged, — secondly,  that  he  did  not  warrant  the  flour  as  in  the  second 
count  alleged, — thirdly,  to  the  common  counts,  never  indebted.  Issue 
thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  plaintiff  was  a  baker,  and  the  defendant  a  flour-factor. 
On  the  16th  of  January,  1854,  the  plaintiff  met  one  Howard,  an  agent 
of  the  defendant's,  at  the  shop  of  one  Mackness,  who  also  carried  on 
the  business  of  a  baker,  when  Howard  offered  to  sell  the  plaintiff  some 
flour,  which  he  represented  to  be  of  the  same  quality  as  some  that  he  had 
recently  Sold  to  Mackness,  and  which  had  given  satisfaction.  No  bargain 
was  then  made :  but,  in  the  evening,  Howard  called  on  the  plaintiff  and 
renewed  his  offer,  repeating  the  representation  as  to  the  quality  of  the 
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flour  which  he  had  made  in  the  morning.  The  plaintiff  thereupon  agreed 
to  buy  twenty-five  sacks,  at  68a.  per  sack ;  and,  on  the  morning  of  the 
17th,  the  plaintiff  received  from  the  defendant  the  following  contract- 
note  :- 

"January  16th,  1854. 
"Mark  Lane,  47  Stand. 
*  Sold  Mr.  W.  Harnor,  per  Mr.  Howard,  twenty-five  sacks  Whites, 
X  S.,  at  68*.  per  sack,  net.  "J.  T.  Groves." 

The  flour  was  delivered  on  the  18th  of  January,  and  paid  for.  The 
plaintiff  used  half  a  sack  of  it,  and,  finding  it  not  to  be  what  Howard 
had  represented,  he  called  upon  the  defendant  to  complain,  when  the 
defendant  admitted  it  was  not  the  same  mark  as  the  flour  sold  *to  r*fi/>Q 
Mackness,  and  stated  that  he  had  not  authorized  Howard  so  to  L 
represent,  that  particular  parcel  having  been  all  disposed  of.  After  this, 
the  plaintiff  used  two  sacks  more  of  the  flour,  and  sold  one  sack. 

Mackness,  who  was  called  as  a  witness,  stated  that  the  flour  in  ques- 
tion was  not  so  good  by  5*.  a  sack  as  that  which  he  had  bought  of  How 
ard ;  and  that  the  flour  supplied  to  him  was  described  as  X  S  S.,  which 
he  understood  to  mean  "  extra  super  superfine,"  whereas  X  S.  denoted 
a  lower  quality,  "extra  superfine." 

On  the  part  of  the  defendant  it  was  insisted  that  the  written  contract 
alone  must  be  regarded  as  the  contract  between  the  parties,  and  that 
parol  evidence  was  not  admissible  to  introduce  a  warranty  inconsistent 
therewith.  It  was  further  insisted  that  the  defendant  was  not  bound  by 
a  misrepresentation  made  by  Howard  at  the  time  of  making  the  contract. 

Two  questions  were  left  to  the  jury, — first,  whether  or  not  Howard, 
at  the  time  of  the  sale,  warranted  the  flour  to  be  equal  to  Mackness's, 
— secondly,  whether  he  had  authority  so  to  do. 

The  jury  found  both  questions  in  the  affirmative,  and  his  Lordship 
accordingly  directed  a  verdict  to  be  entered  for  the  plaintiff  for  61.  5*., 
the  difference  between  the  contract  price  and  the  value  of  the  flour 
according  to  the  evidence :  and  leave  was  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit  or  a  verdict  for  him  on  all  or  either  of  the  counts 
as  the  court  might  think  him  entitled. 

Willed,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. — 
He  submitted,  that,  the  contract  between  the  parties  having  been  reduced 
into  writing,  evidence  of  a  warranty  such  as  that  suggested  was  not 
admissible :  and  he  referred  to  Greaves  v.  Ashlin,  3  Gampb.  426,  where, 
a  written  contract  for  the  sale  of  oats  specifying  *no  time  for  r#fi7/v 
their  delivery,  in  an  action  for  not  delivering  them,  evidence  was  *- 
offered  to  show  that  the  defendant's  agent  had  verbally  made  it  a  con- 
dition of  the  sale  that  the  plaintiff  should  take  away  the  oats  immedi- 
ately :  but  Lord  Ellenborough  "was  of  opinion  that  it  was  not  competent 
to  the  defendant  to  give  such  evidence,  as  it  materially  varied  the  con- 

vol.  xv. — 67  2  p  2 


670  HARNOR  v.  GROVES.    H.  T.  1855. 


tract,  which  had  been  reduced  into  writing ;  and  he  cited  Meres  v.  An- 
sell,  3  Wils.  275.  His  Lordship  was  likewise  of  opinion  that  a  witness 
could  not  be  asked  whether,  according  to  the  usage  of  the  corn-market, 
if  corn  be  sold,  to  be  delivered  at  a  distant  day,  the  time  should  not  be 
inserted  in  the  contract ;  as  that  was  only  an  indirect  method  of  giving 
parol  evidence  to  vary  the  written  contract."  He  also  referred  to  Meyer 
v.  Everth,  4  Gampb.  22,  where  it  was  held,  that,  where,  upon  a  sale  of 
goods,  the  seller  produces  a  sample,  and  represents  that  the  bulk  is  of 
equal  quality,  if  there  be  a  sale-note  which  does  not  refer  to  the  sample, 
this  is  not  a  sale  by  sample ;  and,  if  the  goods  turn  out  to  be  of  inferior 
quality,  the  purchaser's  remedy  is,  by  an  action  on  the  case  for  a  deceit- 
ful representation.  Lord  Ellenborough  there,  on  its  being  stated  that  a 
sample  was  exhibited  at  the  time  of  sale,  and  a  representation  made  that 
the  bulk  equalled  the  sample, — said :  "You  should  have  declared  in  case 
for  a  deceitful  representation.  It  was  no  part  of  the  contract,  that  the 
sugar  should  be  equal  to  the  sample.  Where  goods  are  sold  in  this  way, 
I  think  evidence  might  be  admissible  to  show,  that,  at  the  time  of  the 
sale,  a  sample  was  fraudulently  exhibited,  to  deceive  the  buyers,  whereby 
the  plaintiff  had  been  induced  to  purchase  the  commodity,  which  turned 
out  of  greatly  inferior  quality  and  value.  But,  when  the  sale-note  is 
silent  as  to  the  sample,  I  cannot  permit  it  to  be  incorporated  into  the 
contract.  This  would  be  contrary  to  Meres  v.  Ansell,  and  would  amount 
*fi7l1  t0  an  ^nussion  °f  parol  evidence  to  contradict  a  written  *docu- 
•*  ment.  In  truth,  this  was  not  a  sale  by  sample ;  and  the  sample 
can  only  be  used  as  evidence  of  a  deceitful  representation." 

Shee,  Serjt.,  and  Prentice,  now  showed  cause. — This  is  not  the  case 
of  a  sale  by  sample.  The  bargain  between  the  plaintiff  and  Howard, 
the  defendant's  agent,  was  made  upon  a  representation  by  Howard  that 
the  flour  sold  to  the  plaintiff  was  of  the  same  quality  as  that  which  had 
been  sold  to  Mackness,  and  the  quality  of  which  was  known.  That 
bargain  was  complete  on  the  16th  of  January.  The  note  relied  upon 
by  the  defendant,  and  which  was  sent  to  the  plaintiff  next  day,  was  in 
truth  not  the  contract  at  all.  [Cresswell,  J. — Is  it  not  common  to 
admit  evidence  of  a  parol  warranty,  where  a  horse  is  sold  with  a  written 
pedigree  ?]  *No  doubt  it  is.  [Cresswell,  J. — It  would  seem  from  the 
evidence  that  the  letters  X  S.,  and  X  S  S.,  have  a  known  meaning  in 
the  trade.]  The  plaintiff  does  not  seek  to  contradict  the  contract :  but 
the  question  is,  which  is  the  contract  ?  [Maule,  J. — The  written  paper 
which  describes  the  terms  upon  which  the  flour  was  sold.]  What  the 
defendant  chose  to  call  it,  was  immaterial  to  the  plaintiff,  so  long  as  he 
received  flour  which  was  equal  in  quality  to  Mackness's  flour.  [Maule, 
J. — Howard's  representation  was  no  part  of  the  contract.]  The  plain- 
tiff undoubtedly  had  a  right  to  repudiate  the  flour.  [Maule,  J. — In 
respect  of  its  not  being  conformable  with  the  verbal  representation,  or 
with  the  contract  note  ?]    In  respect  of  its  differing  in  quality  from  that 
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which  the  defendant's  agent  contracted  to  sell  him.  [Maule,  J. — This 
was  not  a  contract  for  the  sale  of  a  specific  article.  If  the  flour 
delivered  answered  the  description  in  the  contract-note,  the  plaintiff 
cannot  complain.  Jervis,  C.  J. — The  plaintiff  had  no  means  of  knowing 
that  X  S.  was  not  a  fair  representation  of  the  flour  as  being  equal  in 
quality  *to  that  which  Howard  had  sold  to  Mackness.  Maule,  r*fi79 
J. — It  cannot,  under  the  circumstances,  be  said  that  the  note  *■ 
described  a  contract  different  from  that  which  the  parties  intended  to 
be  bound  by.]  The  plaintiff  was  entitled  to  show  what  the  real  contract 
was.  In  Syers  v.  Jonas,  2  Exch.  lll,f  which  was  an  action  for  the 
price  of  tobacco  sold,  it  was  held  that  evidence  was  admissible  to  show, 
that,  by  the  established  usage  of  the  tobacco  trade,  all  sales  are  by 
sample,  although  not  so  expressed  in  the  bought  and  sold  notes.  Parke, 
B.,  there  says :  "  There  is  no  doubt,  that,  in  mercantile  transactions, 
and  others  of  ordinary  occurrence,  evidence  of  established  usage  is 
admissible,  not  merely  to  explain  the  terms  used,  but  to  annex  customary 
incidents.  In  the  case  of  Hutton  v.  Warren,  1  M.  &  W.  466,f  the  law 
on  this  subject  was  laid  down  fully,  and  the  limitations  pointed  out. 
Such  usage  is  admissible  when  it  is  not  expressly  or  impliedly  excluded 
by  the  terms  of  the  written  instrument.  The  question,  then,  is,  whether 
by  implication  that  usage  is  excluded  in  this  case.  For  the  purposes 
of  the  argument,  it  must  be  assumed,  that,  in  the  tobacco  trade,  when- 
ever a  sale  of  tobacco  took  place,  and  the  bought-note  was  silent  on 
that  subject,  and  when  samples  were  delivered,  it  was  the  prevailing 
usage  that  the  vendor  was  understood  to  agree  that  the  bulk  should 
correspond  with  them.  This  undoubtedly  amounts  to  a  parol  warranty 
or  agreement  that  the  bulk  should  correspond  with  the  sample.'1  [Cress- 
well,  J. — All  that  that  amounts  to  is,  that,  by  the  usage  of  the  par- 
ticular trade,  all  contracts  are  to  be  read  as  if  they  contained  that 
warranty.]  At  all  events,  the  plaintiff  was  entitled  to  recover  the  value 
of  that  portion  of  the  flour  which  he  had  not  used,  as  money  paid  under 
a  mistake  of  fact. 

Wille8y  in  support  of  the  rule. — The  third  count  is  out  of  the  question. 
Possibly  the  plaintiff  might  have  ^repudiated  the  contract,  on  r*fi7q 
discovering  that  the  flour  was  of  inferior  quality.  But  having,  L 
after  trying  it,  and  complaining  of  it,  chosen  to  use  a  portion  of  it,  and 
to  sell  another  portion,  he  has  precluded  himself  from  returning  any 
part  of  it,  and  therefore  cannot  recover  back  the  price :  Chapman  v. 
Morton,  11  M.  &  W.  534,  f  settles  that  point.  The  representation  made 
by  Howard  was  no  part  of  the  contract,  and  did  not  amount  to  a  war- 
ranty. Simplex  commendatio  non  nocet.  This  is  not  like  the  case  of 
Syers  v.  Jonas :  a  warranty  of  the  quality  of  the  article  sold,  is  not 
one  of  those  "  customary  incidents"  which  are  by  the  usages  of  trade 
to  be  tacitly  incorporated  into  the  contract.  Greaves  v.  Ashlin,  3 
Campb.  426,  and  many  other  cases,  show  that  parol  evidence  is  not 
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admissible  to  control  the  written  contract  in  the  way  that  is  sought  to 
be  done  here. 

Jbrvis,  C.  J. — I  am  of  opinion  that  tne  rule  must  be  made  absolute 
to  enter  a  nonsuit.  The  plaintiff  clearly  cannot  recover  upon  the  count 
for  money  had  and  received.  When  he  found  that  the  flour  was  not  of 
the  quality  described  in  the  contract,  he  might  have  repudiated  it  at 
once.  Instead  of  doing  so,  he  uses  two  sacks  of  it,  and  sells  one.  That 
was  such  a  dealing  with  it  as  to  preclude  him  from  afterwards  rescinding 
the  contract.  Then,  as  to  the  other  counts,  the  question  depends  upon 
whether  or  not  the  article  delivered  corresponded  with  the  contract. 
The  contract  here  is  the  note  in  writing;  for,  if  the  plaintiff  had 
intended  to  say  that  that  note  did  not  truly  represent  the  real  bargain, 
inasmuch  as  it  omitted  the  warranty  that  the  flour  should  be  equal  in 
quality  to  that  sold  to  Mackness,  he  should  immediately  have  returned 
the  note.  Instead  of  doing  so,  he  takes  it  without  that  warranty,  and 
so  adopts  the  contract  as  a  contract  made  without  the  qualification. 
*R741  """'ie  defendant,  therefore,  has  contracted  *simply  to  deliver 
J  "  twenty-five  sacks  X  S.  whites,"  and  he  has  delivered  flour  of 
that  description.  I  therefore  think  the  plaintiff  is  not  entitled  to  reco- 
ver on  either  of  the  counts. 

Maule,  J. — I  am  of  the  same  opinion.  As  to  the  count  for  money 
had  and  received,  I  agree  with  my  Lord  Chief  Justice,  that,  if  the 
plaintiff  ever  had  a  right — which  I  by  no  means  admit  that  he  had, — 
to  repudiate  the  contract,  he  precluded  himself  from  so  doing  by  the 
mode  in  which  he  dealt  with  the  flour  after  it  had  been  delivered  to 
.  him.  As  to  the  first  count,  which  alleges  the  agreement  to  be  that  the 
defendant  should  sell  and  deliver  to  the  plaintiff,  and  that  the  plaintiff 
should  buy  of  the  defendant,  twenty-five  sacks  of  flour  of  the  same 
quality  as  certain  flour  which  the  defendant  had  then  lately  sold  to  one 
Mackness, — The  contract  between  the  parties  was  reduced  into  writing : 
and  the  rule  is,  that,  where  a  contract,  though  completely  entered  into 
by  parol,  is  afterwards  reduced  into  writing,  we  must  look  at  that,  and 
at  that  alone,  even  though  part  of  the  terms  previously  agreed  upon 
are  not  inserted  in  the  written  contract.  It  is  by  the  written  contract 
alone, — subject,  of  course,  to  be  interpreted  by  the  usages  of  trade,  as 
in  Syers  v.  Jonas, — that  the  parties  are  bound.  And  more  especially 
is  that  so  in  a  case  where,  as  here,  the  contract  is  one  which  by  the 
statute  of  frauds  is  required  to  be  in  writing.  The  object  of  that  sta- 
tute, as  appears  from  its  title  and  preamble,  was,  to  prevent  frauds  and 
perjuries ;  the  legislature  knew  that  parties  who  make  bargains  with 
each  other  often  take  very  different  views  of  them ;  and  therefore  they 
provided,  in  order  to  remove  the  temptation  as  much  as  possible,  that, 
in  cases  of  contracts  for  the  sale  of  goods  exceeding  the  value  of  101, 
the  contract,  or  some  note  or  memorandum  thereof)  shall  be  in  writing. 
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The  ^intention  of  the  legislature  was,  .that  the  writing  should  r+c-- 
be  the  evidence,  and  the  only  evidence,  of  the  contract,  and  that  *- 
there  should  be  no  occasion  to  look  beyond  it.  The  usages  of  trade 
form  the  exception,  because  parties  are  supposed  to  contract  with  refer- 
ence to  them.  Here,  however,  the  plaintiff  seeks  t6  introduce  into  the 
contract  a  special  stipulation  as  to  which  the  writing  is  altogether  silent, 
and  which  has  no  reference  to  any  usage  of  trade.  That  would  be 
introducing  the  very  mischief  which  the  statute  of  frauds  intended  to 
prevent. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion  upon  both  points. 
The  count  for  money  had  and  received  fails,  because  the  plaintiff  has 
accepted  the  goods,  and  used  part  and  sold  other  part,  after  a  discussion 
as  to  whether  or  not  they  answered  the  contract,  and  after  he  had  paid 
the  price.  After  that,  he  cannot  be  allowed  to  repudiate  the  contract. 
As  to  the  other  point,  whatever  passed  between  the  plaintiff  and  How- 
ard at  the  time  the  bargain  was  made,  the  parties  must  be  bound  by 
the  contract  which  was  afterwards  reduced  into  writing.  Parol  evidence 
clearly  was  not  admissible  to  introduce  the  term  which  the  plaintiff 
sought  to  introduce. 

Williams,  J. — I  am  of  the  same  opinion.  The  plaintiff  is  in  effect 
seeking  to  treat  as  the  contract  that  which  passed  between  him  and  the 
defendant's  agent  before  the  contract  was  actually  entered  into.  The 
parties  are  bound  by  the  written  note,  and  cannot  be  allowed  to  vary 
its  terms  by  parol  evidence  in  the  way  suggested. 

Rule  absolute  for  a  nonsuit. 


♦BAMBERGER  and  Another  v.  THE  COMMERCIAL  CRE-  fs|tf,7ft 
DIT  MUTUAL  ASSURANCE  SOCIETY.    Jan.  23.    L  0M5 

The  rules  of  a  society  established  for  the  mutual  assurance  of  traders  against  bad  debts,  after 
stipulating  for  the  payment  of  premiums,  provided,  amongst  other  things,  that,  "  if  the  pre- 
miums on  any  policy  should  not  be  paid  within  fifteen  days  after  the  same  should  fall  due,  the 
directors  might,  with  the  approbation  of  the  council,  either  declare  such  policy  void,  or  enforce 
the  payment  of  such  premiums." 

In  a  declaration  on  a  policy,  the  plaintiffs  averred  that  they  had  dono  all  things  necessary  on 
their  part,  and  had  been  ready  and  willing  to  do  all  things  according  to  the  said  policy,  rales, 
and  regulations,  which  it  was  necessary  that  they  should  bo  ready  and  willing  to  do,  and 
that  all  things  had  happened  which  it  was  necessary  should  happen,  to  entitle  them  to  be  paid 
by  the  society  the  loss  thereinafter  mentioned,  and  that  a  reasonable  time  for  payment  thereof 
had  elapsed.  It  then  went  on  to  aver  that  a  loss  had  been  incurred,  and  that  the  defendants 
refused  to  pay : — Held,  that  this  general  averment  was  sufficient,  without  showing  the  various 
steps  required  by  the  rules  of  the  society  to  entitle  the  assured  to  recover  a  loss. 

The  defendants  pleaded,  that,  after  the  making  of  the  policy,  and  more  than  fifteen  days  before 
the  commencement  of  the  suit,  a  certain  promium  bocame  payable  by  the  plaintiffs  and  was 
not  duly  paid,  whereupon  the  directors  of  the  society,  with  the  approbation  of  the  council, 
cancelled  the  policy,  and  declared  the  same  void,  whereof  the  plaintiffs  had  notice : — Held, 
that  the  plea  disclosed  a  sufficient  answor  to  the  plaintiffs'  claim. 

This  was  an  action  upon  a  policy  of  assurance  against  commercial 
losses. 
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The  declaration  stated,  that,  on  the  10th  of  February,  1853,  a  policy 
of  assurance  Was  made  by  and  between  the  plaintiffs  and  the  defendants, 
in  the  words  and  figures  following,  that  is  to  say, — "  This  policy,  made 
the  10th  day  of  February,  1853,  between  the  Commercial  Credit  Mutual 
Assurance  Society  of  the  one  part,  and  David  Bamberger  and  Lewis 
Bamberger,  of,  &c.  (hereinafter  called  the  assured),  of  the  other  part : 
Whereas  the  said  assured  have  represented  themselves  to  the  said  society 
to  be  traders  carrying  on  the  trade  or  business  of  importers  of  conti- 
nental produce  and  manufactures :  and  whereas  the  said  assured  have 
proposed  that  the  said  society  shall  give  them  such  guarantee  against 
losses  which  they  may  sustain  in  their  said  trade  or  business,  or  any  of 
them,  from  the  non-payment  by  debtors,  as  hereinafter  mentioned :  And 
whereas  the  said  assured  have  delivered  at  the  office  of  the  society  a 
*fi771  declaration  or  statement  in  writing,  dated  *the  10th  of  February, 
-*  1853,  and  signed  by  the  said  assured,  and  have  thereby  declared, 
amongst  other  things,  that  the  total  of  the  returns  during  the  year 
ending  on  the  31st  day  of  December,  1852,  of  their  aforesaid  trade  or 
business,  amount  to  the  sum  of  12,0002.,  and  they  propose  to  effect  an 
insurance  with  the  society  on  returns  amounting  in  the  whole  to  the 
sum  of  12,0002.,  the  particulars  whereof  are  set  forth  in  the  <  Table  of 
Particulars  of  Returns'  prefixed  hereto;  and  the  said  assured  have 
thereby  agreed  that  the  said  declaration  and  proposal  should  form  the 
basis  of  the  contract  between  them  and  the  society :  And  whereas  the 
said  assured  have  this  day  paid  to  the  said  society  the  sum  of  12/., 
being  the  amount  of  management  commission,  which,  according  to  the 
rules  and  regulations  of  the  society,  ought  now  to  be  paid  to  the  society, 
the  receipt  of  which  said  sum  of  122.  is  hereby  acknowledged ;  Now 
these  presents  witness,  that,  in  consideration  of  the  said  sum  of  money 
already  paid,  and  of  the  further  sums  of  money  hereafter  to  be  paid  to 
the  society,  as  hereinafter  mentioned,  the  society  doth  hereby  agree  and 
declare  with  and  to  the  said  assured,  their  executors,  administrators, 
and  assigns,  and,  in  consideration  of  the  agreement  hereby  entered 
into  by  the  society,  the  said  assured  do  hereby,  for  themselves,  their 
heirs,  executors,  and  administrators,  agree  and  declare  with  and  to  the 
society  in  manner  following,  that  is  to  say, — 

"  1.  That  the  said  assured  shall  pay  to  the  society,  by  way  of  man- 
agement commission,  the  sum  of  92.  on  the  1st  of  March,  1854,  and 
the  like  sum  on  the  1st  of  March  in  every  subsequent  year  until  this 
agreement  shall  be  determined  in  manner  hereinafter  mentioned  : 

"  2.  That  the  said  assured  shall  pay  to  the  said  society,  by  way  of 
premium,  in  respect  of  their  aforesaid  trade  or  business,  the  sum  of 
352.  on  the  1st  of  June,  1853,  and  the  sum  of  422.  on  the  1st  of  De- 
*fi781  cem^er>  1853,  and  *the  sum  of  422.  oh  the  1st  of  June  and  1st 
*  of  December  in  every  subsequent  year  until  this  agreement  shall 
be  determined  in  manner  hereinafter  mentioned ;  subject,  nevertheless, 
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to  such  deductions  in  respect  of  such  payments,  and  to  such  right  of 
set-off,  as  is  provided  by  the  said  rules  and  regulations : 

"  3.  That  it  shall  be  lawful  for  the  said  assured,  their  executors  or 
administrators,  to  determine  this  agreement  on  the  31st  of  December, 
in  the  year  1856,  or  in  any  subsequent  year,  upon  giving  to  the  mana- 
ger of  the  society  for  the  time  being  at  least  six  weeks'  previous  notice 
in  writing  of  their  intention  so  to  do : 

"  4.  That  the  premium  and  reserved  funds  of  the  society  mentioned 
in  the  said  rules  and  regulations,  shall  be  liable,  in  the  manner  and  to 
the  extent  mentioned  in  such  rules  and  regulations,  to  reimburse  and 
pay  to  the  assured,  their  executors,  administrators,  or  assigns,  such 
sum  or  sums  of  money  as  shall  from  time  to  time  be  awarded  to  the 
said  assured  by  the  council  of  the  society,  in  respect  of  the  losses  which 
may  arise  to  the  said  assured  from  the  bonfi  fide  sale  and  delivery  (dur- 
ing the  continuance  of  this  agreement)  of  goods  for  purposes  of  trade 
to  debtors  being  at  the  time  of  such  sale  and  delivery  traders  within 
the  meaning  of  the  laws  for  the  time  being  in  force  relating  to  bank- 
rupts ;  and  that  the  said  assured  shall  receive  such  payment  and  reim- 
bursement at  the  times,  in  the  manner,  and  subject  to  th*  conditions 
and  stipulations  mentioned  and  set  forth  in  the  said  rules  and  regula- 
tions: 

«  5.  That  the  said  assured  shall  in  all  respects  observe,  perform,  and 
abide  by  all  and  singular  the  rules  and  regulations  of  the  society  as 
established  and  laid  down  in  the  deed  of  settlement  thereof,  and  in  par- 
ticular those  of  such  rules  and  regulations  which  are  hereon  endorsed, 
and  which  on  the  part  and  behalf  of  the  assured  are  and  ought  to  be 
observed  and  performed : 

*"  6.  That  the  said  premium  and  reserved  funds  alone  shall  be  p*/^ 
liable  to  answer  and  make  goftd  to  the  assured  all  claims  and  *- 
demands  whatsoever  under  or  by  virtue  of  this  agreement ;  and  that 
no  director  or  shareholder  shall  be  in  any  case  personally  liable  or  sub- 
ject to  any  such  claims  or  demands,  nor  be  in  any  wise  charged  by 
reason  of  this  or  any  other  instrument  of  assurance :  In  witness  where- 
of the  said  society  hath  caused  to  be  affixed  hereto  its  common  seal,  in 
the  presence  of  the  directors  whose  names  are  hereunder  written ;  and 
the  said  assured  have  hereunto  set  their  hands." 

Averment,  that  the  rules  and  regulations  endorsed  on  the  said  policy 
were  in  the  words  and  figures  following,  that  is  to  say, — 

«  28.  All  policies  shall  be  determinable  on  the  31st  of  December  in 
any  year,  upon  notice  in  writing  to  that  effect  given  at  least  six  weeks 
previously,  by  the  assured,  or  his  representatives,  to  the  directors,  and 
not  otherwise :  provided  that  no  policy  shall  be  determined  in  manner 
aforesaid,  until  it  has  continued  in  force  for  three  full  years  at  least, 
unless  in  the  case  of  the  death  of  the  assured,  or  of  his  or  their  dis- 
solving partnership,  or  ceasing  to  carry  on  business,  or  unless  (with  the 
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consent  of  the  directors)  for  the  purpose  of  effecting  a  new  policy  for 
the  ensuing  year,  where  the  assured  has  declared  the  returns  of  his 
business  at  too  large  an  amount : 

«  31.  In  the  event  of  the  assured  having  declared  too  small  a  sum 
as  a  total  returns  of  his  business,  a  supplemental  policy  shall  be  taken 
out  by  him,  for  such  additional  sum  as  may  be  requisite : 

"  33.  That  the  rate  of  premium  to  be  paid  shall  be  regulated  by  the 
table  of  classes  annexed,  so  far  as  such  table  provides  for  the  same : 

«  34.  That  the  assured  who  declares  for  50,000Z.  and  upwards,  may, 
by  special  arrangement,  insure  at  a  rate  of  premium  amounting  to  10 
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per  cent,  less  than  the  ^average  per  centage  of  his  annual  losses 


during  the  previous  five  years : 

"  35.  After  providing  for  the  payment  of  the  admitted  claims  of  any 
year  out  of  the  premiums  of  that  year,  the  surplus,  if  any,  shall,  on 
and  after  the  31st  of  December,  1854,  be  applied  as  follows, — first,  one 
moiety  of  such  surplus  shall  be  added  to  the  reserved  fund, — secondly, 
the  other  moiety  of  such  surplus  shall  be  divided  amongst  the  then 
holders  of  policies  who  have  been  assured  for  two  years  at  least,  in  pro- 
portion to  tl>e  amount  of  premium  payable,  after  deducting  therefrom 
all  losses  admitted  to  such  assured  respectively ;  and  the  proportion  of 
such  moiety  so  accruing  to  each  of  such  assured,  shall  be  applied  by 
the  society  as  a  set-off  against  the  then  next  yearly  premium  payable 
by  such  assured :  provided  always  that  no  assured  shall  be  entitled  to 
a  larger  amount  of  such  surplus  by  way  of  set-off  than  would  reduce 
the  balance  of  premium  to  the  -sum  produced  by  the  lowest  rate  paya- 
ble according  to  the  classification  of  his  policy ;  and,  if  his  share  in 
such  surplus  should  amount  to  more  than  sufficient  for  such  purpose, 
then  any  excess  beyond  that  amount  shall  be  added  to  the  reserved 
fund: 

"36.  Whenever  the  reserved  fund  shall  amount  to  100,0002.,  the 
whole  surplus  of  the  premium  fund  for  the  current  year  shall  be  applied 
in  accordance  with  and  subject  to  the  second  limitation  of  Art.  35 : 

"  37.  Where  the  admitted  claims  of  any  assured  shall  in  any  one 
year  equal  three  times  the  amount  of  the  premium  to  be  paid,  the  pre- 
mium for  such  year  shall  be  increased  after  the  rate  of  25  per  cent,  on 
such  premium ;  and,  if  such  loss  shall  equal  six  times  the  amount  of 
such  premium,  then  after  the  rate  of  50  per  cent. ;  and  so  on  in  like 
proportion : 

"  38.  The  premium  for  eyery  complete  year  ending  the  31st  day  of 
December,  shall  be  paid  by  half-yearly  payments.  All  payments  of 
*fi811  Prem*ums  8h&H  be  made  on  *the  1st  day  of  June  and  the  1st  day 
J  of  December,  except  that,  when  a  policy  is  effected  between  the 
15th  day  of  March  and  the  1st  day  of  December,  the  whole  of  the  pro- 
portionate premium  up  to  the  31st  day  of  December  next  following  shall 
be  paid  on  the  1st  day  of  December ;  and  that,  when  the  policy  is 
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effected  between  the  1st  day  of  December  and  the  31st  day  of  Decem- 
ber, the  proportionate  premium  up  to  such  31st  day  of  December  shall 
be  paid  on  the  day  of  the  date  of  the  policy : 

« 39.  Every  policy  dated  on  or  between  the  1st  and  15th  of  any 
month,  shall  have  the  proportionate  premium  up  to  the  31st  day  of 
December  next  ensuing  calculated  from  the  1st  day  of  such  month ;  and 
any  policy  dated  on  or  between  the  16th  and  the  last  day  of  each  month, 
shall  have  such  proportionate  premium  calculated  from  the  16th  day  of 
such  month : 

"  40.  Those  of  the  assured  who  during  the  year  have  had  claims  for 
losses  admitted  by  the  society  prior  to  the  premiums  for  such  year  fall- 
ing due,  shall  be  entitled  to  set  off  such  admitted  claims  against  such 
premiums : 

«  41.  If  the  premium  on  any  policy  shall  not  be  paid  within  fifteen 
days  after  the  same  shall  fall  due,  the  directors  may,  with  the  approba- 
tion of  the  council,  either  cancel  and  declare  such  policy  void,  or  enforce 
the  payment  of  such  premium : 

«  42.  In  any  case  of  loss,  the  assured  is  required  to  send  in  his  claim 
to  the  directors  within  ten  days  from  the  date  of  the  occurrence  of  such 
loss,  and  to  state  the  grounds  on  which  such  claim  is  made,  and  whether 
he  is  or  is  not  assured  in  any  other  society  on  account  of  such  loss :  and 
the  assured  shall  furnish  with  such  claim, — (a)  An  invoice  of  the  goods 
sold,  in  reference  to  the  non-payment  for  which  the  loss  is  claimed,  with 
the  date  of  sale, — (b)  An  account  current  showing  all  the  transactions 
between  the  assured  and  the  debtor,  *commencing  at  least  six  r*fio« 
months  prior  to  the  delivery  of  such  goods,  and  continued  down  *- 
to  the  date  of  making  such  claim, — (c)  All  documents  tending  to  esta- 
blish the  debts,  and  all  securities  (if  any)  given  by  the  debtor  on  account 
thereof, — (d)  An  authority  to  the  society  to  act  in  the  name  of  the 
assured  against  such  debtor : 

"  43.  Any  loss  shall  be  considered  to  have  occurred,  by  the  debtor 
having  become  bankrupt,  insolvent,  or  called  a  meeting  of  his* creditors, 
or  suspended  payment,  or  ceased  to  carry  on  business. 

"  44.  The  directors  shall  cause  all  claims  for  losses  to  be  examined 
into  and  specially  reported  on,  and  shall  refer  the  same  to  the  council 
at  their  next  ordinary  meeting ;  and  the  council  shall  as  speedily  as 
possible  either  admit  such  claims,  or  any  part  thereof,  or  refer  them  to 
the  decision  of  the  half-yearly  meeting  of  the  council ;  and  the  officers 
or  clerks  who  have  investigated  such  claims,  shall  attend  all  meetings 
of  the  council,  and  give  such  explanation  thereof  as  may  be  necessary : 

"45.  When  any  claim  shall  have  been  referred  to  such  half-yearly 
meeting  as  hereinbefore  provided,  the  assured  shall  have  at  least  ten 
days'  notice  of  such  meeting,  and  shall  be  at  liberty  to  attend  such 
meeting  either  personally  or  by  proxy;  and  the  council  shall  forthwith 
at  such  meeting  decide  upon  the  admission  or  rejection  of  the  whole  or 

vol.  xv.— 58  2  Q 
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any  part  of  the  claim  so  referred ;  and  by  the  decision  of  the  council 
the  assured  shall  be  absolutely  bound  and  concluded  in  the  matter  of 
such  claim : 

«  46.  When  any  claim  has  been  so  rejected,  the  assured  shall  be  at 
liberty  to  withdraw  all  the  documents  and  securities  referred  to  in  Art. 
42,  upon  payment  of  any  expenses  incurred  by  the  society  in  proceeding 
against  his  debtor  under  the  authority  named  in  such  last-mentioned 
article : 

*ftf  31  "^'  ^  claims  admitted  by  the  council  shall  be  paid  *by  the 
J  directors  out  of  the  premium  fund  of  the  year  in  which  such 
claims  shall  have  been  made ;  and  the  accounts  of  the  society  shall  be 
annually  balanced  up  to  the  31st  of  December  in  each  year :  and,  where 
any  claims  have  been  admitted  before  the  16th  of  May  in  any  year,  the 
directors  shall  make  such  payment  on  account  of  such  claims  as  shall 
have  been  recommended  by  the  council,  provided  that  such  payment  is 
not  more  than  40  per  cent,  on  the  amount  thereof;  and  such  payment 
shall  be  made  on  or  before  the  31st  of  July  following ;  and  all  other 
claims  admitted  during  the  remainder  of  the  year,  together  with  the 
balance  of  the  claims  first  mentioned,  shall  be  paid  on  or  before  the  31st 
of  January  following : 

<<  48.  If,  in  any  one  year,  the  premium  fund  shall  not  equal  in  amount 
the  sums  payable  on  account  of  claims  admitted,  the  reserved  fund  shall 
be  charged  with  the  deficiency,  to  the  extent  of  a  moiety  of  such  fund : 

«  49.  If  the  premium  fund,  together  with  such  moiety  of  the  reserved 
fund,  be  not  sufficient  to  pay  in  full  the  respective  amounts  payable  to 
the  assured  for  such  year,  then  the  assured  shall  only  be  entitled  to  be 
paid  such  rateably  reduced  proportion  of  such  amounts  as  the  total  of 
the  premium  fund  and  such  moiety  of  the  reserved  fund  will  produce ; 
but,  in  every  such  case,  if  the  society  has  received,  or  thereafter  may 
receive,  any  sum  due  to  any  assured  from  any  debtor  through  whom  any 
loss  has  arisen  in  such  year,  the  person  assured  shall  be  entitled  to  such 
sum,  subject  to  such  deduction  as  is  hereinafter  mentioned,  until  he  has 
received  the  full  amount  payable  to  him  by  the  society : 

"  50.  Whenever  the  society  shall  receive  from  the  debtor  the  sum 
due,  or  any  portion  thereof,  then  an  amount  equal  to  the  sum  reco- 
vered, but  subject  to  such  deduction  as  is  hereinafter  mentioned,  shall 
be  forthwith  paid  to  the  assured,  and  shall  be  considered  as  paid  on 
*fifidl  *account  °f  any  claim  which  may  be  admitted  by  the  council  in 
J  reference  to  such  debt : 

"51.  In  order  to  guard  against  undue  speculations  on  the  part  of 
'the  assured,  it  is  provided, — {a)  That  the  total  amount  of  claims  in 
favour  of  any  assured  in  any  one  year  shall  be  limited  to  one-tenth  of 
the  total  amount  of  the  annual  returns  upon  the  face  of  his  policy  or 
policies, — (b)  That  any  claim  made  in  respect  of  losses  arising  from 
the  non-payment  of  one  person  or  firm  only,  shall  be  admitted  only  to 
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the  extent  of  a  moiety  of  the  total  amount  which  any  assured  is  entitled 
to  have  in  any  one  year, — (<?)  That,  under  any  circumstances  what- 
ever, such  last-mentioned  admitted  claim  shall  be  limited  to  the  sum  of 
3000?., — (d)  That,  in  order  to  make  every  assured  his  own  assurer  to  a 
limited  extent,  every  admitted  loss  shall  be  liable  to  a  deduction  of  10 
per  cent.,  and  the  fund  so  deducted  shall  be  taken  from  the  premium 
fund,  and  added  to  the  reserved  fund : 

"52.  That,  unless  the  council  otherwise  decide,  no  claim  for  loss 
shall  in  any  case  be  admitted,  which  has  arisen  from  the  sale  of  goods 
delivered  within  ten  days  prior  to  the  debtor  committing  any  act  of 
bankruptcy  on  which  he  shall  be  adjudged  a  bankrupt,  or  filing  any 
petition  for  relief  as  an  insolvent,  or  calling  a  meeting  of  his  creditors, 
or  suspending  payment : 

"  53.  The  assured  shall  in  every  case  first  obtain  the  consent  of  the 
directors  or  manager  of  the  society  before  taking  any  legal  proceed- 
ings against  any  debtor;  otherwise  the  council  may,  if  they  see  fit, 
disallow  any  claim  for  a  loss  arising  from  the  non-payment  of  such 
debtor : 

«  54.  Every  assured  shall,  if  required,  give  to  the  council  satisfactory 
proof  by  statutory  declaration,  or  otherwise,  of  the  accuracy  of  all  state- 
ments made  by  him  relating  to  the  contents  of  his  policy,  or  any  claim 
he  may  have  made : 

*"55.  Where,  upon  investigating  any  claim,  it  shall  appear  r*fio/- 
that  the  assured  has  declared  on  the  face  of  his  policy  for  less  ^ 
than  the  actual  total  amount  of  the  returns  of  his  business  during  the 
year  in  which  the  claim  is  made,  then  the  amount  of  claim  admitted  by 
the  society  shall  be  proportionally  reduced :  provided  also,  that,  when 
it  shall  appear  to  the  satisfaction  of  the  council  that  such  declaration 
has  been  wilfully  and  fraudulently  made  for  too  small  an  amount,  then 
the  directors,  at  the  request  of  the  council,  but  not  otherwise,  may  de- 
clare the  policy  of  such  assured  void ;  and  such  assured  shall  forfeit  all 
claims  and  rights  under  the  same : 

"  56.  The  directors  may  exercise  their  discretion  as  to  acting  upon 
the  authority  given  by  the  assured,  at  the  time  of  making  any  claim  in 
accordance  with  Art.  42 ;  and  any  proceedings  taken  thereunder  to  re- 
cover any  debt  due  to  such  assured  shall,  if  unproductive,  be  at  the  sole 
cost  of  the  shareholders ;  but  the  balance  of  any  moneys  received  from 
any  debtor,  after  deducting  the  expenses  incurred,  shall  be  added  to  the 
premium  fund  of  the  year  in  which  such  loss  shall  have  been  recovered : 
provided  always,  that  such  balance  shall  first  be  subject  to  the  opera- 
tion of  Arts.  49,  50,  and  51 : 

"  57.  Every  claim  for  loss  must  be  made  within  six  calendar  months 
after  the  expiration  of  the  usual  credit ;  but  no  claim  for  any  less  sum 
than  52.  shall  be  made  by  any  assured,  or  admitted  by  the  council : 

"58.  That,  unless  some  reason  to  the  contrary  be  proved  to  the 
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satisfaction  of  the  council,  all  payments  made  to  any  assured  by  any 
debtor  after  realizing  the  produce  of  any  goods  delivered  by  such 
assured  since  the  date  of  his  policy,  shall  be  considered  as  payment 
made  on  account  of  such  goods ;  and,  after  the  expiration  of  the  time 
of  credit  given  on  account  of  goods  sold  prior  to  the  date  of  the  policy, 
*fiftfi1  a^  Payments  sh&U  be  ^considered  as  made  upon  account  of  goods 
J  delivered  since  the  date  of  such  policy : 

"  59.  If  any  assured  claiming  on  account  of  loss  be  assured  in  any 
other  society  in  reference  to  such  loss,  his  claim  shall  only  be  admitted 
to  an  amount  proportioned  to  the  sums  guarantied  by  this  and  such 
other  society  respectively : 

"  60.  That,  if  it  shall  appear  to  be  for  the  mutual  interest  of  the 
assured,  the  directors,  at  the  request  of  the  council,  but  not  otherwise, 
shall  have  power  to  cancel  any  policy,  and  written  notice  thereof  shall 
be  given  to  the  assured,  by  delivering  the  same  to  the  assured  person- 
ally, or  at  his  usual  or  last  known  place  of  business,  within  seven  days 
from  the  day  on  which  such  policy  has  been  so  cancelled ;  and  such 
policy  shall  from  the  date  of  the  service  of  such  notice  be  null  and  void 
to  all  intents  and  purposes ;  but  the  assured  shall  be  entitled  to  every 
benefit  secured  by  such  policy  up  to  the  date  of  its  being  so  cancelled, 
and  shall  be  liable  to  pay  the  proportion  of  premium  due  up  to  such 
date." 

The  declaration  then  proceeded  to  aver  that  the  plaintiffs  had  done 
all  things  necessary  on  their  part,  and  had  been  ready  and  willing  to 
do  all  things,  according  to  the  said  policy,  rules,  and  regulations,  which 
it  was  necessary  that  they  should  be  ready  and  willing  to  do,  and  that 
all  things  had  happened  which  it  was  necessary  should  happen,  to  en- 
title the  plaintiffs  to  be  paid  and  reimbursed  by  the  defendants  the  loss 
thereinafter  mentioned ;  and  that  a  reasonable  time  to  pay  or  reimburse 
such  loss  had  elapsed ;  and  that,  during  the  continuance  of  the  said 
agreement,  a  loss  arose  to  the  plaintiffs  from  the  bonfi  fide  sale  and 
delivery  of  goods  by  the  plaintiffs  for  the  purposes  of  trade  to  one 
Gibbons,  a  debtor  of  the  plaintiffs,  being  at  the  time  of  such  sale  and 
delivery  a  trader  within  the  meaning  of  the  laws  for  the  time  being  in 
*6871  *^orce  re^ating  t0  bankrupts :  yet  that  the  defendants  had  not 
-J  paid  or  reimbursed  the  plaintiffs  in  respect  of  the  said  loss,  but 
had  therein  wholly  failed  and  made  default,  contrary  to  the  said  policy. 

There  was  also  a  count  for  money  payable  by  the  defendants  to  the 
plaintiffs  for  money  received  by  the  defendants  for  the  use  of  the  plain- 
tiffs, and  for  money  found  to  be  due  from  the  defendants  to  the  plain- 
tiffs upon  accounts  stated  between  them :  And  the  plaintiffs  claimed 
1500/. 

The  defendants  pleaded,  amongst  other  pleas, — fourthly  (to  the  first 
count),  that,  after  the  making  of  the  said  policy,  and  more  than  fifteen 
days  before  the  commencement  of  this  suit,  the  premium  of  422.  payable 
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by  the  plaintiffs  on  the  1st  of  December,  1853,  as  in  the  said  policy 
mentioned,  fell  due  and  became  payable,  and  was  not  paid  within  fifteen 
days  after  the  same  so  fell  due ;  whereupon  the  directors  of  the  said 
society,  with  the  approbation  of  the  said  council,  cancelled  the  said 
policy,  and  declared  the  same  void, — whereof  the  plaintiffs  then,  and 
before  this  suit,  had  notice. 

To  this  plea  the  plaintiffs  demurred, — the  ground  of  demurrer  alleged, 
being,  "  that  it  did  not  appear  (by  the  plea)  that  the  premiums  became 
due,  or  that  the  policy  was  declared  to  be  void,  before  the  loss  was 
incurred  and  became  payable."     The  defendants  joined  in  demurrer. 

Willes,  in  support  of  the  demurrer.(a) — It  appears  from  the  record, 
that  the  policy  declared  on  was  effected  on  the  10th  of  February,  1853 ; 
that  a  loss  arose  whilst  the  policy  was  subsisting ;  that,  on  the  1st  of 
December,  1853,  a  certain  premium  became  due  from  the  plaintiffs 
*to  the  society,  and  was  unpaid  for  fifteen  days ;  and  that  the  r*6«o 
directors,  with  the  approbation  of  the  said  council,  cancelled  the  L 
policy,  and  declared  the  same  void.  [Cresswell,  J. — From  what 
time  ?  Jervis,  C.  J. — Ab  initio.]  The  right  to  cancel,  it  is  submitted, 
never  arose  in  fact.  A  somewhat  analogous  question  arose  in  the  case 
of  Hartshorne  v.  Watson,  4  N.  C.  178,  5  Scott,  506,  6  Dowl.  P.  C.  404. 
An  indenture  of  lease  contained  a  proviso,  that,  in  case  of  default  on 
the  part  of  the  lessee,  his  executors,  administrators,  or  assigns,  in  pay- 
ment of  the  rent  or  performance  of  any  of  the  covenants  on  his  and 
their  part,  it  should  be  lawful  to  the  lessor  to  re-enter  and  hold  the 
premises  as  if  the  indenture  had  not  been  made ;  and  it  was  held,  that 
a  re-entry  for  non-payment  of  rent,  was  no  answer  to  an  action  against 
the  assignee  for  rent  antecedently  accruing.  [Jervis,  C.  J. — The  pro- 
viso does  not  say  that  the  lease  shall  be  altogether,  void,  but  that, 
"  from  the  time  of  re-entry,  the  lessor  shall  hold  the  premises  as  if  the 
indenture  had  never  been  made."  That  case  has  very  little  applica- 
tion.] The  40th  rule, — which  provides  that  "  those  of  the  assured  who 
during  the  year  have  had  claims  for  losses  admitted  by  the  society  prior 
to  the  premiums  for  such  year  falling  due,  shall  be  entitled  to  set  off 
such  admitted  claims  against  such  premiums," — excludes  what  the  de- 
fendants are  contending  for.  By  the  previous  provisions,  and  by  the 
terms  of  the  policy,  the  assured  can  only  recover  what  the  council  shall 
award,  pursuant  to  the  44th  or  45th  rule.  [Jervis,  C.  J. — It  does  not 
follow  from  what  is  stated  on  this  record,  that  the  defendants  owed  the 
plaintiffs  enough  to  cover  the  amount  of  premiums  due.]  If  the  amount 
of  premiums  due  exceeded  the  loss,  the  defendants  might  have  shown 
that  by  their  plea.  The  meaning  of  the  40th  and  41st  sections,  is,  that 
the  directors  shall  have  the  power  of  cancelling  and  declaring  void  a 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiffs,  was  as  follows:—"  That  it 
does  not  appear  that  the  premium  became  doe,  or  that  the  policy  was  declared  to  be  void,  before 
the  loss  was  incurred  and  became  payable." 

2q2 
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♦fiSQI  P°^cy  uPon  which  premiums  are  in  arrear,  *and  against  which  the 
J  assured  has  no  admitted  claim  to  set  off.  [Maule,  J. — Would  it 
not  be  an  answer  to  a  claim  under  the  41st  rule,  that,  before  the  expi- 
ration of  the  fifteen  days,  there  was  a  sum  due  from  the  society  to  the 
assured  in  respect  of  an  admitted  loss  ?  The  power  of  cancelling  is  a 
mode  of  enabling  the  company  to  save  themselves  from  future  liability 
upon  policies  the  premiums  due  upon  which  are  in  arrear.  When  the 
directors  have  the  money  in  their  own  pockets,  the  power  of  cancelling 
cannot  have  been  meant  to  exist.  Williams,  J. — Should  not  the  plain- 
tiffs have  replied  that  a  loss  occurred,  the  claim  for  which  was  admitted 
by  the  society  prior  to  the  premiums  falling  due, — following  the  words 
of  the  40th  rule  ?]  To  make  a  good  plea,  the  defendants  should  have 
negatived  the  existence  of  circumstances  which  would  render  the  40th 
rule  applicable.  This  is  in  effect  an  attempt  to  make  the  non-payment 
of  a  small  sum  a  condition  subsequent  which  shall  defeat  the  payments 
already  made.  Assuming  that  it  was  the  intention  of  the  parties  that 
all  benefit  accruing  to  the  assured  before  their  default  should  be  taken 
from  them,  in  order  to  sustain  the  case  on  the  part  of  the  defendants  it 
must  be  shown  that  they  are  entitled  to  recover  back  all  that  had  pre- 
viously been  paid, — a  consequence  which  one  would  expect  to  find  pro- 
vided for  in  express  terms.  [Mau{*e,  J. — No  doubt,  to  work  a  forfeiture, 
the  language  should  be  express.  I  must  confess  the  rule  seems  to  me 
to  mean,  that,  in  the  case  provided  for,  the  directors  may  cancel  and 
declare  the  policy  void  from  that  time, — like  the  case  of  a  marine  policy, 
which,  in  the  event  of  a  deviation,  is  void  as  to  all  that  occurs  after  the 
deviation,  but  not  before.  If  the  act  of  the  directors  here  is  to  avoid 
the  policy  ab  initio,  they  must  return  the  premiums  paid.]  The  alter- 
native given  by  the  41st  rule  shows  it  was  not  intended  that  the  mere 
*fiQ01  non"Payment  °f  premiums  should  *enable  the  directors  to  avoid 
-1  the  policy  ab  initio.  The  60th  rule,  which  enables  the  directors, 
at  the  request  of  the  council,  to  cancel  any  policy,  provides  that  policies 
so  cancelled  shall  be  null  and  void  to  all  intents  and  purposes  from  the 
time  of  notice  of  such  cancellation.  They  could  not  by  cancelling  the 
policy  relieve  themselves  from  previous  liability.(a)  [Jervis,  C.  J. — 
The  object  of  the  60th  rule  was,  to  provide  a  means  of  expelling  an  im- 
provident and  reckless  trader  from  the  society.] 

Cowling,  for  the  defendants.(6) — The  object  of  the  society  in  putting 

(a)  See  the  55th  rule,  ante,  p.  685. 

(b)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were  aa  follows : — 

"  That  the  policy  was  granted  by  the  society  expressly  in  consideration  of  a  sum  of  money 
already  paid,  and  of  further  specified  sums  to  be  paid  periodically,  by  the  plaintiffs,  by  way 
of  premium,  during  a  term  of  three  years  at  least, — the  whole  forming  an  entire  consideration 
for  the  policy ;  and  was  subject  to  a  condition  subsequent  contained  in  the  41st  of  the  rules 
and  regulations,  whereby  the  directors,  in  case  of  non-payment  of  any  of  the  said  sums,  might, 
at  their  option,  cancel,  and  declare  such  policy  void: 

"  That  such  cancellation  must  have  been  intended  to  defeat  and  avoid  the  said  policy  ab  initio, 
and  all  claims  which  might  have  previously  accrued  thereunder,  such  claims,  having  accrued 
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this  defence  upon  the  record,  is,  *merely  to  ascertain  the  opi-  r*fiQ-i 
nion  of  the  court  upon  these  rules.  The  declaration,  after  sta-  *- 
ting  the  making  of  the  policy,  and  setting  out  various  of  the  rules  and 
regulations  of  the  society,  avers  a  loss,  and  a  default  on  the  part  of 
the  defendants  in  reimbursing  the  plaintiffs  in  respect  of  such  loss. 
Now,  the  4th  condition  of  the  policy  provides  "  that  the  premium  and 
reserved  funds  of  the  society  mentioned  in  the  rules  and  regulations 
shall  be  liable,  in  the  manner  and  to  the  extent  mentioned  in  such  rules 
and  regulations,  to  reimburse  and  pay  to  the  assured,  their  executors, 
administrators,  or  assigns,  such  sum  or  sums  of  money  as  shall  from 
time  to  time  be  awarded  to  the  said  assured  by  the  council  of  the  so- 
ciety, in  respect  of  the  losses  which  may  arise  to  the  said  assured  from 
the  bonfi,  fide  sale  and  delivery  (during  the  continuance  of  the  agree- 
ment) of  goods  for  purposes  of  trade,  to  debtors  being  at  the  time  of 
such  sale  and  delivery  traders  within  the  meaning  of  the  laws  for  the 
time  being  in  force  relating  to  bankrupts ;  and  that  the  said  assured 
shall  receive  such  payment  and  reimbursement  at  the  times,  and  in  the 
manner,  and  subject  to  the  conditions  and  stipulations,  mentioned  and 
set  forth  in  the  said  rules  and  regulations."  And  the  6th  condition 
provides  "  that  the  said  premium  and  reserved  funds  alone  shall  be  lia- 
ble to  answer  and  make  good  to  the  assured  all  claims  and  demands 
whatsoever  under  or  by  virtue  of  this  agreement."  The  44th  and  sub- 
sequent rules  show  the  meaning  of  the  word  "awarded."  This  decla- 
ration does  not  aver  either  that  the  sum  claimed  in  respect  of  the 
alleged  loss  was  awarded  to  the  plaintiffs  pursuant  to  the  rules  and  regu- 
lations, or  that  the  premium  and  reserved  funds  were  sufficient  to  satisfy 
the  claim.  It  was  not  enough  to  *aver  generally  that  the  plain-  r+fiqo 
tiffs  had  done  all  things  necessary  on  their  part,  and  that  they  *- 
were  ready  and  willing  to  do  all  things  which  according  to  the  rules 
and  regulations  it  was  necessary  that  they  should  be  ready  and  willing 
to  do,  and  that  all  things  had  happened  which  it  was  necessary  should 
happen,  to  entitle  the  plaintiffs  to  be  paid  the  alleged  loss :  but  the 
plaintiffs  should  have  shown  that  a  loss  had  occurred,  that  it  had  been 
considered  and  awarded  upon  by  the  council,  and  that  the  funds  of  the 
society  were  sufficient  to  pay  it.     Then,  the  effect  of  the  cancellation 

subject  to  the  operation  of  the  said  condition,  being  forfeitable  under  it,  in  the  event  of  the  sub- 
sequent non-payment  of  any  of  the  said  sums : 

"That  the  contract  of  insurance  was  an  entire  contract  for  the  term  of  three  years  at  least; 
and  that  the  payment  of  the  premiums  periodically  during  such  term  according  to  tho  policy, 
was  intended  to  be  and  was  in  effect  the  payment  by  instalments  of  one  entire  premium  for  the 
insurance  during  such  term,  instead  of  the  whole  premium  being  payable  in  advance,  according 
to  the  usual  custom  of  policies  of  insurance  of  other  descriptions ;  and  that  the  effect  of  the  41st 
rule  was  intended  to  be,  and  is,  that  default  in  payment  of  any  of  such  instalments  should  hare, 
and  has,  at  the  election  of  the  directors,  the  same  consequence  as  would  ordinarily  result  in  the 
case  of  the  non-payment  of  a  premium  payable  in  advance : 

"  That,  in  the  case  mentioned  in  the  60th  of  the  rules  and  regulations,  and  in  which  the  can- 
cellation is  not  intended  to  operate  ab  initio,  sueh  intent  is  expressed : 

"And  that  the  cancelling  of  the  policy  put  an  end  to  all  right!  of  action  upon  it." 
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of  the  policy  by  the  directors,  was,  altogether  to  destroy  its  efficacy,  to 
make  it  void  ab  initio :  Powell  v.  Divett,  15  East,  29 ;  Davidson  v. 
Cooper,  11  M.  &  W.  778,  f  13  M.  &  W.  843f  (in  error) ;  Sheppard's 
Touchstone,  Vol.  I.,  p.  70.  And  there  is  nothing  in  the  41st  rule  to 
prevent  the  general  rule  of  law  from  applying  here.  As  the  council 
represent  the  whole  body,  the  cancellation  may  be  said  to  have  taken 
place  with  the  assent  of  the  plaintiffs  themselves.  We  may  assume 
that  the  cancellation  took  place  in  the  ordinary  way,  by  detaching  the 
seal,  or  drawing  lines  across  the  signatures. 

Willes,  in  reply. — The  assumption  that  the  cancellation  spoken  of  in 
the  41st  rule,  and  in  this  record,  is  a  cancellation  by  tearing  off  the 
seal  or  crossing  out  the  signatures  of  the  parties,  does  not  in  any  de- 
gree advance  the  argument.  The  rule  as  to  alterations  and  erasures  is 
this,  that,  if  a  deed  be  altered  by  the  person  claiming  under  it,  or  by  a 
stranger,  by  his  default,  except  as  to  estates  that  have  already  passed, 
the  deed  is  at  an  end.  It  may  be  conceded,  since  Davidson  v.  Cooper 
and  that  class  of  cases,  that  an  alteration  or  erasure  in  a  material  part 
of  an  instrument  may  be  set  up  as  an  answer  to  a  claim  arising  out  of 
it :  but  there  is  a  material  distinction  between  an  erasure  or  alteration 
falsifying  the  document,  and  a  cancellation,  the  effect  of  which  is  to 
*69<H  8^ow  *****  *^e  Party  doing  the  act  conceived  the  purpose  of  the 
J  instrument  to  have  been  answered,  and  its  efficacy  gone.  A  can- 
cellation may  always  be  explained  by  evidence :  Raper  v.  Birkbeck,  15 
East,  17 ;  Wilkinson  v.  Johnson,  3  B.  &  C.  428  (E.  C.  L.  R.  vol.  10), 
5  D.  &  R.  403  (E.  C.  L.  R.  vol.  16).  [Maule,  J.— If  the  absence  of 
intention  to  cancel  be  shown,  the  thing  is  not  cancelled.]  The  60th 
rule  clearly  shows  that  "  cancel "  was  not  meant  to  be  read  here  in  the 
sense  of  "  destroy."  It  was  merely  intended  to  give  the  directors  such 
power  as  they  could  exercise  by  resolution, — the  word  "  cancel "  being 
used  in  a  metaphorical  sense. 

Jervis,  C.  J. — I  am  of  opinion  that  the  defendants  in  this  case  are 
entitled  to  the  judgment  of  the  court.  In  the  first  place,  Mr.  Cowling 
objects* to  the  declaration,  and  refers  to  the  rules  and  regulations  of  the 
society  for  the  purpose  of  showing  that  all  claims  for  losses  are  to  be 
paid  out  of  the  premium  and  reserved  funds  only,  and  after  adjustment 
by  the  council ;  and  he  insists  that  the  sufficiency  of  those  funds  and 
the  award  of  the  council  are  conditions  precedent  to  the  plaintiffs'  right 
to  claim  in  respect  of  a  loss,  and  should  have  been  shown  by  special 
averment.  We  think,  however,  that  the  general  averment  in  this  decla- 
ration, is  sufficient  to  include  all  that.  The  declaration,  then,  being  good, 
the  question  arises  whether  the  plea  affords  a  sufficient  answer.  I  think 
upon  consideration  that  it  does.  The  words  of  the  41st  rule,  read  by 
themselves,  are  express, — "  If  the  premiums  on  any  policy  shall  not  be 
paid  within  fifteen  days  after  the  same  shall  fall  due,  the  directors  may, 
with  the  approbation  of  the  council,  either  cancel  and  declare  such  policy 
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void,  or  enforce  the  payment  of  such  premium."  The  plea  alleges,  that, 
after  the  making  of  the  policy,  and  more  than  fifteen  days  before  the 
commencement  of  the  suit,  a  certain  premium  became  due  and  payable 
to  the  plaintiffs,  and  was  not  *paid  within  the  time  limited,  and  r*fiq4 
that  thereupon  the  directors  of  the  society,  with  the  approbation  ^ 
of  the  council,  cancelled  ike  said  policy ',  and  declared  the  same  void, 
whereof  the  plaintiffs  then  had  notice.  If  the  technical  legal  meaning 
be  given  here  to  the  word  "cancelled,"  the  general  rule  of  law  would 
preclude  all  remedy  upon  the  policy.  But  Mr.  Willes  says  it  cannot 
have  the  strict  technical  meaning,  because  the  60th  rule  shows  that  the 
parties,  when  they  so  intended,  knew  how  to  express  that  the  instrument 
was  to  be  null  and  void.  Now,  if  the  policy  had  been  absolutely  can- 
celled, the  rule  of  law  would  have  prevailed.  The  policy,  it  is  to  be 
observed,  is  in  the  possession  of  the  plaintiffs.  The  60th  rule  shows  the 
meaning  of  the  word  "cancelled:"  in  the  case  there  provided  for,  the 
policy,  though  declared  void,  is  to  remain  effective  so  as  to  give  the 
assured  all  the  benefit  he  was  entitled  to  under  it  up  to  the  time  of  its 
cancellation.  Under  rule  41,  where  the  premium  is  in  arrear,  the  direct- 
ors are  empowered  to  cancel  and  declare  the  policy  void ;  and,  whether 
that  means  with  or  without  actual  cancellation,  it  is  to  be  void  from  the 
commencement,  and  no  remedy  lies  upon  it.  Mr.  Cowling  says  that 
that  must  be  the  meaning,  because  the  41st  rule  provides,  that,  if  the 
premiums  are  in  arrear,  the  directors  may,  with  the  approbation  of  the 
council)  cancel  and  declare  the  policy  void ;  and,  as  the  council  repre- 
sents the  whole  body,  therefore  the  cancellation  is  made  with  the  assent 
of  the  claimants  themselves.  We  must,  however,  look  at  the  40th  rule, 
to  see  if,  reading  the  40th  and  41st  rules  together,  it  was  the  intention 
of  the  parties  that  the  directors  should  have  power  to  declare  a  policy 
void  for  non-payment  of  premiums  after  a  loss  has  occurred.  The  words 
of  the  41st  rule,  as  explained  by  the  60th,  seem  to  me  to  be  clear  to 
show  that  a  right  to  declare  the  policy  void  has  arisen  in  this  case ;  the 
assured  *having  made  default  in  payment  of  the  premiums  due.  r>fioc 
And  there  ought  to  be  strong  words  in  the  40th  rule  to  show  that  *• 
that  right  does  not  exist.  The  plaintiffs  have  failed  to  perform  a  condi- 
tion in  the  contract  by  which  they  agreed  to  be  bound.  For  these  rea- 
sons, I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 

Maule,  J. — I  entirely  agree  with  my  Lord  Chief  Justice. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  40th  rule  does  not 
control  the  express  provision  of  the  41st.  Notwithstanding  the  power 
to  set  off  admitted  claims  for  losses  against  premiums,  the  41st  rule  ex- 
pressly declares,  that,  if  the  premiums  on  any  policy  shall  not  be  paid 
within  fifteen  days  after  the  same  shall  fall  due,  the  directors  may,  with 
the  approbation  of  the  council,  cancel  and  declare  such  policy  void.  If 
void,  there  can  be  no  power  to  sue  upon  the  policy.  The  60th  rule  does 
not  in  my  opinion  at  all  interfere  with  this  construction.     When  the 

vol.  xv.— 59 
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parties  intended  to  provide  for  a  partial  or  limited  avoidance  of  the 
policy,  they  knew  how  to  do  so ;  for,  the  60th  rule  declares,  that,  in  the 
event  there  provided  for,  the  policy  shall  be  void  from  the  time  of  notice, 
but  that  the  assured  shall  be  entitled  to  every  benefit  secured  by  such 
policy  up  to  the  date  of  its  being  so  cancelled,  and  shall  be  liable  to  pay 
the  proportion  of  premium  due  up  to  such  date.  There  is  no  such  pro- 
vision in  the  41st  rule. 

Williams,  J. — I  am  of  the  same  opinion.  The  plea  is  good,  even 
assuming,  that,  in  order  to  sustain  it,  the  defendants  were  bound  to 
establish  the  proposition,  that,  by  the  cancellation  under  the  41st  rule, 
the  policy  becomes  void  ab  initio.  It  is  unnecessary  to  decide  whether 
*fiQP1  ^e  wor(*  "cancel"  *n  *bat  ru^e  means  a  *cancellation  in  the  strict 
J  legal  sense  of  the  word.  But  the  use  of  that  word  shows  that  it 
was  the  intention  of  the  parties  that  the  instrument  should,  when  de- 
clared void  under  the  provisions  of  the  41st  rule,  be  void  to  the  same 
extent  as  if  an  actual  cancellation  had  taken  place.  It  serves  to  explain 
what  the  parties  meant.  Judgment  for  the  defendants. 


GETHER  v.  CAPPER.    Jan.  26. 

By  a  charter-party  for  a  voyage  from  Sundswail  to  Southampton,  it  was  stipulated  that  the  owner 
should  reoeive  "  the  highest  freight  which  he  could  prove  [or  '  prove  by  evidence*]  to  have 
been  paid  for  ships  on  the  tame  voyage  or  passage  by  water  when  the  vessel  passed  Elsinorc, 
but  not  less  than  90«.  per  St  Petersbargh  standard  hundred  :" — Held,  that  the  charter-party 
did  not  contemplate  strict  legal  proof  of  the  actual  payment  of  the  higher  rate  of  freight,  but 
reasonable  evidence  that  such  higher  freight  had  been  paid  or  contracted  to  be  paid :  and 
(dubitante  Jervis,  C.  J.)  that  the  owner  could  not  entitle  himself  to  a  higher  rate  of  freight 
than  the  90«.,  by  proving  that  other  vessels  had  been  chartered  at  such  higher  rate  for 
a  voyage  to  London, — that  not  being,  within  the  fair  intendment  of  the  charter-party,  the 
r  voyage. 


This  was  an  action  for  freight  upon  a  charter-party.  The  first  count 
of  the  declaration  stated,  that,  on  the  25th  of  June,  1853,  by  a  certain 
charter-party  then  made  between  the  plaintiff  and  certain  persons  therein 
described  as  Messrs.  Hoare,  Buxton,  &  Co.,  of  London,  it  was  agreed, 
that,  after  having  performed  the  voyage  from  Gafle  to  Honfleur,  the 
plaintiff  should  proceed  from  thence  to  Sundswail,  and  there  on  account 
of  the  charterers  should  take  on  board  a  cargo  of  wood,  with  the  neces- 
sary deck-load  and  stowage,  as  much  as  the  vessel  could  conveniently 
carry,  and  should  then  without  delay  proceed  to  Southampton,  where 
the  cargo  was  to  be  discharged  according  to  the  bill  of  lading,  and  the 
voyage  was  to  conclude :  That  it  was  further  agreed,  that,  upon  deliver- 
ing the  same  at  the  said  place  of  discharge,  the  plaintiff  was  to  receive 
the  highest  freight  which  he  could  prove  to  have  been  paid  for  ships  on 
*6Q71  ^e  8ame  v°ya9e  when  the  saifi  vessel  passed  JSlsinore,  but  not  less 
J  *than  90*.  British  sterling,  per  St.  Petersburgh  standard  hundred, 
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computed  at  one  hundred  and  sixty-five  British  cubic  feet  for  planks, 
battens,  and  boards,  and  one  hundred  and  fifty  cubic  feet  for  timber, 
and  full  freight  for  the  deck-load,  and  for  short  lengths  for  stowage,  all 
with  5  per  cent,  hat-money, — which  freight  was  to  be  paid  to  the  plain- 
tiff, after  a  right  delivery  of  the  cargo,  half  in  cash,  and  half  in  four 
months'  bills  on  London,  to  be  approved  of  by  him :  That  it  was  further 
agreed  that  the  necessary  moneys  for  ship's  disbursements  at  the  place 
of  lading  might  be  received  from  the  shipper,  against  insurance,  and  in 
reduction  of  freight :  That  the  cargo  was  to  be  delivered  free  to  and 
from  the  ship's  side  at  all  places ;  and,  should  lighters  be  required,  they 
should  be  for  account  of  the  freighter ;  and  that  the  freighter  was  to 
clear  the  cargo  in  all  ports  and  rivers :  That  the  said  freighters  assigned 
to  the  defendant,  and  the  defendant  then  became  and  was  the  assignee 
of,  the  said  cargo,  and  entitled  to  receive  the  same :  And  that  thereupon, 
in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  deliver  unto  the  defendant  as  such  assignee  the 
said  cargo  according  to  the  said  charter-party,  the  defendant  then  pro- 
mised the  plaintiff  to  perform  and  fulfil  all  things  in  the  said  charter- 
party  contained  on  behalf  of  the  freighters  to  be  performed :  That  all 
times  had  elapsed,  and  all  things  had  been  done  by  the  plaintiff  neces- 
sary to  entitle  him  to  the  fulfilment  of  the  said  promise  on  behalf  of  the 
defendant,  and  to  payment  according  to  the  terms  of  the  said  charter- 
party  :  That  the  plaintiff  was  able  to  prove,  and  that  the  fact  was,  that 
the  highest  freight  paid  for  ships  on  the  same  voyage  at  the  time  the  said 
vessel  passed  Elsinore,  was,  to  wit,  11.  Is.  6rf.  per  St.  Petersburgh  stand- 
ard hundred,— of  which  the  defendant  always  had  notice :  That,  by  rea- 
son of  the  premises,  a  large  sum,  to  wit,  the  sum  of  800k,  became  due 
and  payable  to  the  *plaintiff  for  the  freight  of  the  said  vessel,  r*fiQo 
and  for  per-centage  thereon,  and  for  port-dues,  and  otherwise,  L 
according  to  the  terms  of  the  said  charter-party :  And  that,  although  a 
certain  sum,  to  wit,  the  sum  of  1677.  8*.  5(2.,  had  been  paid  in  part 
liquidation  of  the  said  larger  sum :  Yet  that  the  defendant  had  not  paid 
the  residue  according  to  the  terms  of  the  said  charter-party,  and  had 
wholly  refused  either  to  give  such  bills  as  in  the  said  charter-party  was 
mentioned,  or  to  pay  in  cash  the  said  freight  and  charges,  or  any  part 
thereof. 

And  the  plaintiff  also  sued  the  defendant  for  money  payable  by  the 
defendant  to  the  plaintiff  for  freight  for  the  conveyance  by  the  plaintiff 
for  the  defendant  at  his  request,  of  goods  in  ships ;  and  for  money  paid 
by  the  plaintiff  for  the  defendant  at  his  request ;  and  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff  upon  an  account  stated 
between  them :  And  the  plaintiff  claimed  J000J. 

The  defendant  pleaded, — first,  that  he  did  not  make  the  agreement 
as  alleged, — secondly,  to  so  much  of  the  first  count  as  claimed  freight 
exceeding  90s.  British  sterling  per  St.  Petersburgh  standard  hundred, 
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computed  as  aforesaid,  with  51.  per  cent,  hat-money,  that  the  plaintiff 
was  not  able  to  prove,  nor  was  it  the  fact,  that  the  highest  freight  paid 
for  ships  on  the  same  voyage  at  the  time  the  said  vessel  passed  Elsinore, 
exceeded  such  90a.,  with  such  51.  per  cent,  hat-money, — thirdly,  that 
the  plaintiff  did  not  prove  that  any  higher  rate  of  freight  than  90«.  per 
hundred  had  been  paid  for  ships  on  the  same  passage  by  water  when  the 
said  vessel  passed  Elsinore,  according  to  the  true  intent  and  meaning 
of  the  said  contract.     Issue  thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  The  plaintiff  was  unable  to  prove  that  any  vessels 
had  made  the  voyage  from  Sundswall  (which  is  one  of  a  cluster  of  small 
*fiQQ1  Ports  **n  *^e  ^u^  °^  Bothnia)  to  Southampton  at  or  about  the 
-*  time  referred  to  in  this  charter-party.  But  one  Northcote,  a 
shipping  agent,  proved, — and  he  had  previously  furnished  the  captain 
with  certificates  to  the  same  effect, — that  he  had  in  June  and  July,  1853, 
made  charter-parties  from  Sundswall,  or  one  of  the  ports  adjacent,  to 
London,  at  72.  per  St.  Petersburgh  standard  hundred,  and  that  a  fair 
proportion  of  freight  for  the  difference  between  London  and  Southamp- 
ton would  be  Is.  6d.  additional. 

The  same  witness  also  stated  that  the  correct  translation  of  the  clause 
in  the  charter-party  as  to  freight,  was  as  follows : — "  the  plaintiff  to 
receive  the  highest  freight  which  he  can  prove  by  evidence  to  have  been 
paid  for  ships  on  the  same  seas  or  waters  when  the  vessel  has  passed 
Elsinore  inwards,  but  not  less  than  90*.  British  sterling," — the  word 
"  farvand"  in  the  original,  "  seas  or  waters," — being  a  mercantile  term 
well  known  in  Norway. 

Other  witnesses  also  provpd  the  difference  of  freight  between  London 
and  Southampton  to  range  between  5*.  and  7*.  6d. ;  and  that  North- 
cote's  certificates  had  been  produced  to  the  defendant  by  the  captain  at 
the  time  of  demanding  the  freight,  but  that  the  defendant  had  declined 
to  pay  it  because  it  was  not  shown  that  any  vessel  had  been  chartered 
for  the  precise  voyage,  viz.  from  Sundswall  or  one  of  the  adjacent  ports 
to  Southampton. 

Witnesses  who  were  called  on  the  part  of  the  defendant  translated 
the  word  "farvand,"  thus, — "voyage  or  passage  by  sea,"  "the  same 
way  by  water,"  and  "similar  passage  or  voyage  by  water  or  sea:"  but 
all  agreed  in  the  translation  of  the  other  part  of  the  clause,  viz.  that  it 
was,  "which  he  can  prove  by  evidence  to  have  been  paid." 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  inasmuch  as  he 
could  not  prove  what  was  the  highest  freight  from  Sundswall  to  South- 
*7001  amPton  at  the  time  the  freight  *on  this  charter-party  was  to  be 
J  ascertained,  the  jury  might  arrive  at  the  amount  by  taking  the 
highest  rate  for  freights  from  Sundswall  to  London,  which  was  proved 
to  be  71.  per  St.  Petersburgh  standard  hundred,  and  adding  thereto  Is. 
6d.  for  the  difference  between  London  and  Southampton. 
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For  the  defendant,  it  was  insisted  that  there  was  a  variance  between 
the  contract  alleged  in  the  declaration  and  that  proved,  and  that  he  was 
entitled  to  have  the  declaration  amended  accordingly, — the  court  hav- 
ing already  put  a  construction  upon  the  word  "  proved"  (ant&,  p.  39), 
which  in  one  event  might  make  the  variance  material.  The  plaintiff 
declined  to  amend ;  and  the  Lord  Chief  Justice  ruled  that  he  had  no 
power  to  compel  him.  It  was  further  insisted,  that,  inasmuch  as  the 
plaintiff  was  not  in  a  situation  to  prove  that  a  higher  amount  of  freight 
than  90*.  had  been  paid  for  vessels  upon  the  same  voyage  as  that  men- 
tioned in  the  charter-party,  his  claim  must  be  limited  to  the  90*. 

A  verdict  was  found  for  the  plaintiff  for  3072.,  the  amount  due  upon 
the  estimate  of  the  plaintiff's  witnesses,  of  71.  for  a  voyage  to  London, 
with  the  addition  of  7*.  6d.  for  the  difference  between  London  and 
Southampton:  and  leave  was  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  or  to  reduce  the  damages,  as  the  court  should 
think  fit. 

Bovillj  on  a  former  day  in  this  term,  moved  to  enter  a  verdict  for  the 
defendant,  or  to  reduce  the  damages,  pursuant  to  the  leave  reserved. 
He  submitted  that  the  word  "proved"  in  the  charter-party  meant 
proved  by  evidence,  either  such  as  would  satisfy  a  jury,  or  such  as  ought 
to  satisfy  a  reasonable  man,  of  the  existence  of  the  fact  to  be  established, 
— by  a  letter,  a  charter-party,  or  a  receipt  for  freight,  for  instance. 
[Jervis,  C.  J. — To  entitle  you  to  have  the  declaration  amended  in  the 
way  *suggested,  you  must,  I  think,  show  that  the  words  used  in  r*7/y. 
the  charter-party  mean  "proved  by  legal  evidence,"  and  that  *- 
would  uot  be  setting  out  the  legal  effect  of  the  contract.]  At  all  events, 
the  plaintiff  could  not  be  entitled  to  the  higher  freight,  upon  proof  that 
a  higher  freight  had  been  paid  upon  aome  other  voyage  than  that  men- 
tioned in  the  charter-party,  and  then  adding  the  difference  of  value  be- 
tween the  one  port  of  destination  and  the  other.  That  would  not  be 
construing  the  charter-party  either  according  to  the  words  used,  or  any 
fairly  presumable  intention  of  the  parties.  Besides,  to  entitle  the  plain- 
tiff to  the  higher  rate  of  freight,  he  should  have  shown  that  freight  at 
the  rate  he  claimed  had  not  merely  been  contracted  to  be  paid,  but  had 
actually  been  paid,  and  that  at  the  time  when  this  vessel  passed  Elsi- 
nore.  [Cresswell,  J. — I  incline  to  think  we  must  read  "  paid"  in  the 
popular  and  ordinary  sense  in  which  the  word  is  commonly  used,  viz. 
"contracted  for."]  In  the  absence  of  anything  to  control  or  limit  its 
meaning,  paid  means  paid,  and  nothing  else.  Dickson  v.  Zizinia,  10  C. 
B.  602  (E.  C.  L.  R.  vol.  70),  was  referred  to. 

Jervis,  C.  J. — You  may  take  a  rule  generally,  for  the  purpose  of 
discussion ;  though  some  of  my  learned  Brothers  think  it  should  be 
granted  on  the  first  point  only,  entertaining  no  doubt  whatever  that 
the  word  "paid"  would  be  satisfied  by  proof  of  a  contract  for  payment 

Byles,  Serjt.,  and  Lush,  now  showed  cause. — There  was  no  variance 
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between  the  declaration  and  the  proof.  The  words  of  the  charter 
simply  required  that  the  fact  should  exist,  not  that  the  plaintiff  should 
prove  or  be  in  a  condition  to  prove  by  legal  evidence  that  a  higher  rate 
of  freight  than  908.  had  been  paid  for  other  vessels  when  the  vessel  in 
*70<>1  clue8^on  passed  Elsinore.  The  construction  *would  have  been 
"-*  the  same  if  those  words  had  not  been  there  at  all.  [Maule,  J. 
— Any  proof  of  a  matter  of  fact  is  in  one  sense  "proof  by  evidence."] 
And  the  word  "paid"  was  evidently  used  in  the  popular  sense  of  "con- 
tracted for:"  it  was  not  necessary  to  prove  actual  payment.  The  evi- 
dence offered  at  the  trial  showed,  that  several  vessels  from  the  same 
neighbourhood  were  chartered  about  the  same  time,  for  London,  at  a 
freight  of  7?.,  and  that  Is.  6d.  extra  was  a  fair  average  for  the  difference 
between  London  and  Southampton.  The  real  question  is,  whether  the 
same  "  voyage"  or  "  passage  by  sea"  meant  necessarily  a  voyage  from 
the  same  Norwegian  to  the  same  British  port,  or  whether  the  charter- 
party  is  not  to  be  construed  with  that  reasonable  degree  of  latitude 
and  liberality  of  construction  which  is  usually  applied  to  mercantile 
instruments.  It  is  impossible  that  it  can  be  contended  on  the  other 
side  that  the  strict  and  literal  construction  is  to  be  adopted  here,  inas- 
much as  it  was  proved  that  a  voyage  from  any  one  of  the  five  or  six 
ports  in  the  Gulf  of  Bothnia  adjacent  to  Sundswall,  is  considered  the 
<<  same  voyage,"  so  far  as  regards  the  terminus  a  quo.  [Maulb,  J. — 
There  have  been  recent  decisions  in  this  court,  where  charter-parties 
have  been  construed  in  the  way  you  suggest,  in  ascertaining  the  rate 
of  freight  to  be  paid  for  unenumerated  goods.]  In  Gockburn  v.  Alex- 
ander, 6  C.  B.  791  (E.  C.  L.  R.  vol.  60),  a  ship  was  chartered  to  pro- 
ceed to  Port  Phillip,  and  there  load  from  the  freighter's  factors  "  a  full 
and  complete  cargo  of  wool,  tallow,  bark,  or  other  legal  merchandise" 
— the  quantity  of  bark  not  to  exceed  100  tons,  and  the  quantity  of 
tallow  and  hides  not  to  exceed  80  tons, — and  was  to  proceed  therewith 
to  London,  and  deliver  the  same,  "  on  being  paid  freight  as  follows, 
— for  wool,  l\d.  per  lb.  pressed,  and  ljd.  and  J  of  a  penny  per  lb. 
unpressed,  gross  weight ;  tallow,  31.  per  ton ;  bark,  42.  per  ton ;  and 
hides,  21.  per  ton, — the  latter  not  to  exceed  20  tons,  ^without 
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consent  of  the  captain,  &c. ;  one-third  of  the  freight  to  be  paid 


in  cash,  on  unloading  and  right  delivery  of  the  cargo,  and  the  remainder 
in  cash,  or  by  approved  bills  at  two  months  following :  and  it  was  held, 
that  the  freighter  was  entitled  to  load  the  ship  with  an  assorted  cargo 
of  any  "legal  merchandise;"  but  that  the  owners  were  entitled  to  be 
paid  freight  upon  the  supposition  that  the  loading  consisted  of  the 
stipulated  quantities  of  the  enumerated  goods,  viz.  100  tons  of  bark, 
60  tons  of  tallow,  and  20  tons  of  hides,  and  the  residue  of  wool,  pressed 
or  unpressed.  The  court  there  professed  to  apply  the  test  of  reasonable 
intendment,-to  supply  what  was  wanting  in  the  language  of  the  charter- 
party.     Again,  in  Warren  v.  Peabody,  8  C.  B.  800  (E.  C.  L.  R.  vol. 
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65),  by  a  charter-party  it  was  agreed  that  the  ship  should  proceed  to 
Baltimore,  and  there  load  a  full  cargo  of  produce,  and  proceed  there- 
with to  the  United  Kingdom,  and  deliver  the  same,  on  being  paid 
freight  "  at  and  after  the  rate  of  58.  6d.  per  barrel  of  flour,  meal,  and 
naval  stores,  and  11*.  per  quarter  of  480  lbs.  for  Indian  corn  or  other 
grain;*1  that  the  cargo  was  not  to  consist  of  less  than  3000  barrels  of 
flour,  meal,  or  naval  stores ;  and  that  not  less  flour  or  meal  than  naval 
stores  was  to  be  shipped.  The  vessel  arrived  here  with  a  cargo  con- 
sisting of  769  hhds.  of  tobacco,  6047  bushels  of  bran,  2000  bushels  of 
oats,  5000  oak  staves,  and  3  barrels  of  flour.  The  evidence  showed 
that  a  quarter  of  Indian  corn  or  wheat  weighing  480  lbs.  would  occupy 
a  space  of  10}  cubic  feet,  and  that  a  quarter  of  American  oats,  which 
weighed  upon  an  average  272  lbs.,  would  occupy  a  space  of  16  cubic 
feet.  It  also  appeared  that  oats  were  not  a  usual  shipment  from  Ame- 
rica. It  was  held,  that  "  other  grain"  in  this  charter-party,  must  be 
taken  to  mean  such  description  of  grain  as  would  average  480  lbs.  to 
the  quarter,  and  therefore  to  exclude  oats;  and  that  the  shipowner 
was  entitled  to  receive  freight  upon  the  ^supposition  that  3000  r*7/w 
barrels  of  flour,  meal,  or  naval  stores  had  been  shipped,  and,  for  *- 
the  rest  of  the  space,  at  the  rate  of  lis.  per  quarter  of  Indian  corn,  or 
other  grain  of  the  average  weight  of  480  lbs.  to  the  quarter.  Maule, 
J.,  there  said, — "  It  frequently  happens  that  instruments  of  this  sort 
are  prepared  in  anticipation  of  a  state  of  circumstances  which  never 
arises ;  and,  consequently,  they  are  sometimes  of  difficult  application 
to  the  case  which  has  arisen."  And,  after  referring  to  Cockburn  v. 
Alexander,  the  same  learned  judge  further  observed, — "  But,  as  this 
clause  was  intended  to  regulate  the  freight,  not  for  grain  only,  but  for 
every  description  of  goods, — for  which  purpose  it  was  necessary  that  it 
should  ascertain  a  precise  or  reasonably  precise  rate  of  payment, — we 
think  there  is  sufficient  reason  for  excluding  oats,  as  not  being  within 
the  probable  intention  of  the  parties  when  speaking  of  <  other  grain/  " 
These  two  cases  are  closely  analogous  to  the  present. 

Bovill  and  Raymond,  in  support  of  the  rule. — Proof,  it  is  submitted, 
means  something  more  than  notice  of  the  existence  of  a  fact.  This 
court  held  on  the  former  occasion, — antS,  p.  39, — that  the  charter-party 
did  not  contemplate  strict  legal  proof;  but  that  the  owner  would  be 
entitled  to  the  highest  rate  of  freight  which  the  master,  to  the  know- 
ledge of  the  freighter,  was  in  a  position  to  prove,  by  reasonable  evi- 
dence, to  have  been  paid.  [Jervis,  C.  J. — I  doubt  whether  it  was 
necessary, — as  the  court  seemed  rather  to  intimate  on  the  argument  of 
the  demurrer, — that  the  defendant  should  have  notice  that  the  plaintiff 
was  able  to  prove  the  higher  freight  to  have  been  paid.  The  question 
now  is,  whether  there  is  a  variance.]  According  to  the  plaintiff's  own 
witnesses,  the  correct  translation  of  the  charter-party  in  this  respect, 
was,  "could  prove  by  evidence;"  and,  whatever  proof  meant  in  the 
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*7n*l  declaration,  ft  means  the  same  in  the  *plea.  The  defendant  was 
J  entitled  to  have  the  true  contract  stated  in  the  declaration. 
[Jervis,  C.  J. — The  plaintiff  could  not  be  compelled  to  amend.]  The 
defendant  contracts  to  pay  a  certain  amount  of  freight,  with  a  proviso, 
that,  if  the  plaintiff  can  prove  that  a  higher  rate  has  been  paid  for  ves- 
sels making  the  same  voyage  when  this  vessel  passed  Elsinore,  he  should 
pay  such  higher  freight.  Are  these  words  satisfied, — is  the  defendant's 
liability  to  the  higher  rate  of  freight  established, — by  proof  that  a 
higher  freight  has  been  paid,  or  contracted  to  be  paid,  for  another  and 
a  different  voyage  ?  Why  is  the  word  « same"  to  receive  a  different 
construction  in  this  case  from  what  it  would  receive  when  found  in  any 
other  instrument  ?  In  this  charter-party,  the  word  "  voyage"  occurs 
three  times :  why  should  not  its  construction  be  alike  in  all  three  cases? 
If  this  ship  had  been  insured  for  a  voyage  from  Sundswall  to  South- 
ampton, and,  instead  of  going  to  Southampton,  had  gone  to  London, — 
could  the  insurers  have  insisted,  in  the  event  of  a  loss,  that  that  was 
the  same  voyage  ?  Or,  could  the  master  have  insisted  upon  discharging 
the  cargo  in  London,  instead  of  carrying  it  to  Southampton  ?  In  Uhde 
t>.  Walters,  3  Campb.  16,  in  an  action  on  a  policy  of  insurance  "  to  any 
port  in  the  Baltic,"  evidence  was  admitted  to  prove  that  the  Gulf  of 
Finland  is  considered  in  mercantile  contracts  as  within  the  Baltic, 
although  the  two  seas  are  treated  by  geographers  as  separate  and  dis- 
tinct. If  the  court  could  not  judicially  see  the  fact  in  that  case,  how 
can  they  see  upon  this  contract  that  a  voyage  to  London  is  the  same 
voyage  as  a  voyage  to  Southampton  ?  A  similar  decision  was  come  to 
in  Robertson  v.  Money,  R.  &  M.  75  (E.  C.  L.  R.  vol.  21),  where,  in  an 
action  on  a  policy  of  insurance  on  a  voyage  "  at  or  from  the  port  or 
ports  of  discharge  and  loading  in  India  and  the  East  India  Islands," — 
evidence  was  admitted  to  prove  that  the  Mauritius  is  considered  in  mer- 
*70fil  cant^e  Contracts  as  an  East  India  island,  although  treated  by 
geographers  as  an  African  island.  If  the  construction  of  this 
charter-party  is  left  doubtful,  it  lay  on  the  plaintiff,  who  seeks  to  esta- 
blish his  right  to  a  different  rate  of  freight  from  that  specially  provided 
for,  to  remove  that  doubt.  [Jervis,  C.  J. — Suppose  your  argument 
correct,  and  that  no  vessel  went  from  Sundswall  to  Southampton  that 
season,  what  freight  would  the  plaintiff  get  ?]  He  would  have  the  90*. 
[Jervis,  C.  J. — But  suppose  the  minimum  freight  were  not  mentioned?] 
In  that  case,  he  would  recover  upon  a  quantum  meruit.  [Maule,  J. — 
Then  Cockburn  v.  Alexander,  and  Warren  v.  Peabody,  and  that  class 
of  cases,  may  be  applicable.]  The  plaintiff  has  not,  it  is  submitted, 
established  the  construction  for  which  he  contends. 

Maule,  J. — It  appears  to  me  that  this  case  is  to  be  determined  by 
the  general  rule  of  construction,  so  often  referred  to  as  the  golden 
rule,  which  is  equally  applicable  to  acts  of  parliament  and  to  private 
contracts,  viz.,  that  the  grammatical  sense  of  the  words  must  be  ad- 
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hered  to,  unless  such  a  construction  would  be  contrary  to  the  expressed 
intention  of  the  parties,  or  would  involve  some  absurdity,  repugnance, 
or  inconsistency.(a)  Here,  it  appears  to  me  that  the  parties  have  in 
plain  language  provided  exactly  for  the  event  which  has  taken  place : 
the  charterer  is  to  pay  freight  at  90*.  British  sterling  per  St.  Peters- 
burgh  standard  hundred ;  but,  if  the  owner  is  able  to  prove  a  higher 
freight  to  have  been  paid  (or,  possibly  contracted  for,  or  payable),  for 
ships  on  the  same  voyage  when  this  vessel  passed  Elsinore,  the  char- 
terers agree  to  pay  such  larger  freight.  There  is  not  the  smallest  diffi- 
culty or  obscurity  in  either  of  these  expressions ;  and  they  apply  to 
the  very  circumstances  *which  have  arisen.  The  voyage  has  r*7n7 
taken  place,  that  is,  a  voyage  from  Sundswall  to  Southampton ;  *- 
and  the  plaintiff  is  unable  to  prove  that  any  one  upon  that  voyage  has 
paid  or  contracted  to  pay  more  than  90*.  per  St.  Petersburgh  hundred. 
In  the  course  of  the  argument,  I  was  a  little  struck  with  some  decisions 
in  which  this  court  put  a  liberal  construction  upon  loose  mercantile  con- 
tracts. Instruments  of  that  description  are  frequently  so  framed  as  to 
require  considerable  force  of  construction  to  apply  them ;  and  in  such 
cases  the  courts  have  considered  that  they  ought  to  be  dealt  with  so  as 
to  give  effect  to  the  general  intent  that  is  to  be  gathered  from  the 
whole  of  the  instrument.  It  is  not  easy  to  define  or  to  describe  this 
rule  of  construction.  And  it  is  one  which  is  to  be  had  recourse  to  only 
in  cases  of  necessity,  where  it  is  pretty  clear  that  the  parties  had  some 
intention  which  cannot  take  effect  at  all  if  a  rigid  rule  of  construction 
be  applied  to  the  instrument.  This  is  a  less  eligible  rule  than  the  one 
I  first  mentioned:  but  it  is  only  just  to  the  parties,  where  they  have 
expressed  their  intentions  in  loose  terms,  to  adopt  that  mode  of  con- 
struction which  will  as  nearly  as  circumstances  will  allow  effectuate  the 
purposes  they  appear  to  have  had  in  view.  It  is  not  less  imperative, 
however,  on  the  court  to  adhere  to  the  language  of  the  contract,  where 
it  has  provided  exactly  for  the  event  which  has  happened.  A  party 
has  a  right  to  say, — "  I  have  used  language  which  aptly  expresses  my 
intention,  and  therefore  it  is  unnecessary  to  have  recourse  to  the  power 
of  construction  which  is  applied  to  obscure  and  doubtful  contracts.  I 
only  ask  of  the  court  to  give  the  natural  meaning  to  the  words  used  in 
the  instrument  before  it,  without  looking  either  to  the  right  or  to  the 
left."  Nothing  is  more  desirable  than  that  persons  entering  into  con- 
tracts of  this  sort  should  express  themselves  with  precision  as  to  events 
which  are  at  all  probable  and  likely  to  happen ;  and,  *when  they  r*7rto 
have  done  that,  it  would  be  running  an  inconvenient  risk  of  L 
injustice,  because  it  is  a  mercantile  contract,  to  give  the  go-by  to  a  dis- 
tinctly expressed  meaning,  and  impose  upon  the  parties  something  which 
they  did  not  mean.  The  charter-party  now  under  consideration  having 
clearly  and  unequivocally  declared  that  a  certain  amount  of  freight 

(a)  See  Warburton  v.  Loreland  d.  Ivie,  cited  ante,  p.  484 
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shall  be  paid,  I  think  we  should  be  overstepping  the  bounds  of  our  duty 
and  our  authority  if  we  were  to  hold  that  more  was  intended  to  be  paid, 
where  the  precise  event  upon  which  that  larger  payment  was  made  con- 
tingent has  not  happened.  It  is  not  dealing  fairly  with  parties,  not  to 
give  effect  to  words  which  are  plain  and  free  from  ambiguity.  Suppose 
a  merchant  abroad  consigns  goods  to  a  merchant  in  this  country,  with 
distinct  directions  to  sell  them,  and  with  the  proceeds  furnish  him  with 
other  goods  (describing  them)  if  they  could  be  sent  at  a  given  price, — 
would  it  not  be  highly  inconvenient  to  hold  that  the  consignee  might 
exercise  his  discretion  as  to  the  description  and  the  price  of  the  goods 
he  sends  in  return  ?  In  all  cases  of  contracts, — whether  mercantile  or 
otherwise, — where  the  expressions  used  are  precise  and  clear,  they 
should  be  exactly  followed  out.  Here,  I  feel  no  difficulty  whatever  in 
construing  this  charter-party  according  to  the  plain  grammatical  sense 
of  the  words  used  by  the  contracting  parties,  there  being  nothing  in 
the  case  to  show  that  they  ought  not  to  receive  that  construction. 

Cresswell,  J. — I  am  of  the  same  opinion.  It  appears  that  the 
freighter  contracted  to  pay  90*.  at  all  events  from  Sundswall  to  South- 
ampton ;  but  that  he  stipulated  to  pay  more  in  a  certain  event.  That 
event  was,  that  the  plaintiff  should  be  able  to  prove  a  higher  freight  to 
have  been  paid  for  ships  on  the  same  voyage  or  "passage  by  water." 
My  brother  Byle%  contended  that  the  correct  translation  of  the  word  in 
*70Q1  ^e  or^na^  document,  was,  *"seas  or  waters."  In  that,  how- 
J  ever,  I  think  he  was  hardly  consistent :  it  would  lead  to  an  in- 
definite enlargement  of  the  contract,  including  even  London :  and  I 
think  it  would  be  impossible  to  contend  that  a  voyage  to  London  was 
the  same  as  a  voyage  to  Southampton.  It  is  to  be  observed,  as  Mr. 
Raymond  says,  that  the  word  "voyage"  occurs  three  times  in  the 
charter-party,  and  that  it  must  necessarily  mean  the  same  in  each  case. 
To  entitle  him,  then,  to  a  higher  rate  of  freight  for  the  voyage  in  ques- 
tion than  90*.,  the  plaintiff  was  bound  to  show  that  some  one  had  paid, 
or  contracted  to  pay,  such  higher  freight  for  ships  on  the  same  voyage 
when  this  vessel  passed  Elsinore.  In  the  earlier  part  of  the  argument, 
I  was  disposed  to  think  that  the  contract  might  be  taken  to  mean  the 
highest  current  freight,  and  that  that  might  be  taken  as  the  measure 
here,  even  although  no  other  vessel  might  be  shown  to  have  made  the 
same  voyage  about  the  period  in  question.  But  the  argument  of  Mr. 
Bovill  has  satisfied  me  that  the  highest  current  freight  could  not  have 
been  intended.  The  defendant  here  has  contracted  to  pay  a  certain 
sum,  to  be  increased  in  a  given  event  which  is  precisely  and  intelligibly 
described :  and,  as  that  event  has  not  happened,  we  cannot  depart  from 
the  plain  meaning  of  the  words  used,  and  take  upon  ourselves  to  calcu- 
late the  value  of  a  voyage  from  Sundswall  to  Southampton,  by  refer- 
ence to  the  amount  of  freight  proved  to  have  been  paid  upon  voyages 
to  some  other  port.     Adhering  to  the  words  of  the  charter-party,  we 
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must  hold  that  the  parties  have  not  provided  for  the  event  which  has 
happened.  There  was  no  other  ship  on  the  same  voyage  when  this  ship 
passed  Elsinore. 

Williams,  J. — I  am  of  the  same  opinion.  I  am  unable  to  discover 
any  reason  why  we  should  not  construe  this  charter-party  according  to 
the  natural  meaning  *of  the  words  used  in  it.  I  must  confess  I  r+71ft 
never  have  entertained  the  smallest  doubt.  The  charterer  agreed  *■ 
to  pay  90s.,  unless  the  owner  could  show  that  a  higher  rate  of  freight 
had  been  paid  or  contracted  for,  for  the  same  voyage.  This  he  has  not 
been  able  to  do. 

Jervis,  C.  J. — I  was  much  struck  by  the  view  which  was  presented 
by  Mr.  Raymond.  But,  notwithstanding  that,  and  the  opinions  ex- 
pressed by  my  learned  Brothers,  I  still  entertain  doubts,  though  they 
are  not  such  as  to  induce  me  to  dissent  from  this  rule  being  made  ab- 
solute. Rule  absolute. 


HARRIS  and  Others  v.  ALEXANDER  WILLIS,  Secretary  of  THE 
SHIPOWNERS  TOWING  COMPANY.    Jan.  25. 

To  an  action  for  an  injury  to  the  plaintiffs'  vessel  by  a  collision  in  the  river  Thames,  the 
defendants  pleaded,  that  the  merits  in  respect  of  the  demand  by  this  action  sought  to  be 
enforced,  had  been  already  tried  and  determined,  and  certain  proceedings,  to  which  the  plain- 
tiffs and  the  defendants  wore  parties,  had  beon  had  in  the  Admiralty  Court,  and  that  the  merits 
upon  which  the  plaintiffs  sought  to  reoorer  in  this  action  were  thereby  and  then  tried,  and 
after  due  proceedings  had  and  taken  in  the  said  court,  and  in  due  form  of  law,  determined 
by  that  court  in  favour  of  the  defendants ;  and  that  it  was  then  held  and  adjndged  by  the 
said  court  that  the  collision  occurrod  through  the  negligence  of  the  plaintiffs,  and  not  through 
the  negligence  of  the  defendants : — 

Held,  that  the  plea  was  no  answer  to  the  action,  inasmuch  as  it  did  not  show  upon  the  face 
of  it  that  the  Admiralty  Court  had  jurisdiction  over  the  matter  in  question. 

The  declaration  stated,  that,  at  the  time  of  the  committing  the 
grievances  thereinafter  mentioned,  the  plaintiffs  were  lawfully  possessed 
of  a  steam  vessel,  and  were  navigating  the  same  in  the  river  Thames, 
and  the  said  company  were  also  then  possessed  of  a  steam  towing  ves- 
sel, which  was  then  under  the  government  and  direction  of  the  certain 
then  servants  of  the  said  company  who  were  then  navigating  the  same 
in  the  said  river:  yet  the  said  company,  by  their  said  servants,  sa 
negligently,  carelessly,  and  improperly  navigated  and  conducted  their 
said  vessel,  that,  by  and  through  the  mere  negligence,  carelessness,  and 
improper  conduct  of  the  *said  company  and  their  said  servants  r^71-. 
in  that  behalf,  the  said  vessel  of  the  said  company  forcibly  came  *- 
into  collision  with  the  said  vessel  of  the  plaintiffs,  and  thereby  the 
plaintiffs'  said  vessel  was  greatly  injured  and  broken,  and  the  plaintiffs 
were  put  to  expense  in  repairing  their  said  vessel,  and  the  same  was 
rendered  useless  to  the  plaintiffs  for  some  time,  and  the  plaintiffs  were 
deprived  of  divers  profits  which  might  and  otherwise  would  have  ac- 
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crued  to  them  from  using  the  said  vessel  daring  such  time,  and  wero 
and  are  otherwise  injured :  And  the  plaintiffs  claimed  2002. 

Second  plea, — that  the  merits  in  respect  of  the  demand  by  this 
action  sought  to  be  enforced,  had  been  already  tried  and  determined, 
and  certain  proceedings  to  which  the  plaintiffs  and  defendants  were 
parties  had  been  taken  and  had,  in  the  High  Court  of  Admiralty,  before 
the  Right  Hon.  Stephen  Lushington,  doctor  of  civil  laws,  judge  of  the 
said  court ;  and  that  the  merits  upon  which  the  plaintiffs  Bought  and 
seek  to  recover  in  this  action  were  thereby  and  then  tried,  and,  after 
due  proceedings  had  and  taken  in  the  said  court,  and  in  due  form  of 
law,  determined  by  the  said  judge,  and  by  certain  elder  brethren  of  the 
Trinity  House  then  and  there  assisting  him,  in  favour  of  the  said  Ship- 
owners Towing  Company;  and  it  was  then  held  and  adjudged  by  the 
said  court  that  the  said  collision  occurred  through  the  negligence,  care- 
lessness, and  improper  navigating  by  the  plaintiffs  of  their  said  vessel, 
and  not  by  or  through  the  negligence,  carelessness,  or  improper  conduct 
of  the  said  company  or  their  said  servants  in  that  behalf. 

The  plaintiffs  joined  issue  on  the  second  plea ;  and,  for  a  second 
replication  thereto,  said  that  they  had  duly  appealed  to  Her  Majesty 
in  council  against  the  decision  in  the  said  plea  mentioned,  and  that  the 
said  appeal  was  then  pending  and  undetermined ;  and  they  also  demurred 

*7121  fc0  fc^e  flecon(*  P^ea»  *ke  groun<is  of  demurrer  stated  in  the  *mar- 
-*  gin,  being  "  that  it  does  not  appear  that  the  proceedings  in  the 
Admiralty  Court  were  for  the  same  demand  as  now  sued  for,  or  that  the 
same  matter  as  is  in  question  in  this  suit  was  directly  in  question  in  the 
Admiralty  Court ;  nor  does  it  appear  that  the  Admiralty  Court  had  any 
jurisdiction  to  determine  the  question  now  in  issue." 

The  defendant  joined  in  demurrer,  and  also  demurred  to  the  second 
replication,  on  the  grounds  that  "  the  judgment  subsists,  and  may  be 
pleaded  as  a  good  judgment,  until  reversed ;  and  that  the  validity  of  a 
judgment  is  in  no  way  affected  by  the  mere  appeal  of  the  defeated 
party."    Joinder. 

Finlason  (for  Lush),  in  support  of  the  plaintiffs'  demurrer. — The 
second  plea  is  founded  upon  the  statute  10  Vict.  c.  xxxi.,  the  1st  section 
of  which  enables  the  company  to  sue  and  be  sued  in  the  name  of  the 
secretary  or  any  one  of  the  directors  for  the  time  being,  and  the  4th 
of  which  enacts  "  that  the  proceedings  in  any  action  or  suit  by  or  against 
such  nominal  party,  in  which  the  merits  in  respect  of  the  demand  there- 
by sought  to  be  enforced  shall  have  been  tried  and  determined,  may  be 
pleaded  in  bar  of  any  other  action,  suit,  or  other  proceedings  for  the 
same  demand  by  or  against  the  company  or  any  other  such  nominal 
party  as  aforesaid. "  The  plea  is  bad  upon  two  grounds, — first,  because 
it  does  not  show  that  the  Court  of  Admiralty  had  jurisdiction  in  the 
matter, — secondly,  that,  assuming  that  that  court  had  jurisdiction,  the 
merits  could  not  be  tried  therein.     1.  It  is  to  be  inferred  from  the 
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declaration,  though  it  is  not  so  expressly  alleged,  that  the  collision  com- 
plained of  took  place  in  the  river  Thames,  where  the  Court  of  Admiralty 
has  no  jurisdiction:  The  Case  of  the  Admiralty,  13  Co.  Rep.  51; 
Morse  v.  Slue,  1  Ventr.  190,  238,  Sir  T.  Raym.  220,  1  Mod.  85,  2 
Keble,  806,  *3  Keble,  72,  112,  135,  2  Lev.  69 ;  Palmer  t;.  Pope,  fni3 
Hobart,  79;  Velthasen  v.  Ormsley,  3  T.  R.  315.  [Jervis,  C.  L 
J. — You  need  not  cite  authorities  to  show  that  the  Court  of  Admiralty 
has  no  jurisdiction  infra*  corpus  comitatus.]  2.  Then,  in  the  Admiralty 
Court  the  proceeding  is  in  rem,  and  therefore  the  merits  of  this  action 
could  not  have  been  determined  there.  It  cannot  be  the  same  demand. 
[Jervis,  C.  J. — Damages  and  the  value  of  the  ship  are  identical :  you 
cannot  recover  more  than  the  value.]  Kitchen  v.  Campbell,  3  Wils. 
240,  304,  2  W.  Blac.  779,  827,  and  the  cases  cited  in  the  notes  to  The 
Duchess  of  Kingston's  Case,  2  Smith's  Leading  Cases,  424-460,  show 
that  this  is  a  matter  which  is  not  pleadable  in  bar.  The  plaintiffs  may 
have  failed  in  the  Admiralty  Court  for  want  of  proof.  Then,  as  to  the 
statute,  the  meaning  of  the  4th  section  obviously  was,  that,  where  there 
has  been  an  adjudication,  it  shall,  subject  to  all  the  common  law  incidents 
of  a  judgment,  be  conclusive. 

MUwardj  contri. — Prima  facie  the  Court  of  Admiralty  has  jurisdic- 
tion in  all  cases  of  maritime  collision.  There  is  nothing  on  the  face  of 
this  declaration  to  show  that  the  matter  here  complained  of  occurred 
within  the  body  of  any  county :  on  the  contrary,  it  appears  that  both 
vessels  were  in  the  river  Thames.  [Cresswell,  J. — How  do  we  know 
that  the  Court  of  Admiralty  has  jurisdiction  in  any  part  of  the  Thames  ?] 
The  court  will  take  judicial  cognisance  of  the  jurisdictions  of  the  other 
courts.  [Cresswell,  J. — But  not  of  the  geographical  position  of  the 
river  Thames.  Williams,  J. — It  is  quite  immaterial  whether  the  col- 
lision took  place  in  the  Thames  or  in  any  other  river.]  The  plea  states 
that  the  merits  of  this  action  were  tried,  and,  after  due  proceedings  had 
and  taken  in  the  Admiralty  Court,  and  in  due  form  of  law,  determined 
by  that  court.  If  that  court  had  no  "jurisdiction,  it  could  not  r*niA 
in  due  form  of  law  have  determined  the  matter.  There  being  L 
nothing  in  the  declaration  to  show  that  the  collision  took  place  within 
the  body  of  the  county,  the  defendant  was  not  bound  to  negative  that 
fact  in  his  plea.  [Williams,  J. — The  defendant  was  bound  to  show 
upon  the  face  of  his  plea  a  good  answer  to  the  declaration.] 

Per  Curiam. — The  plaintiffs  are  entitled  to  judgment  on  the  demur- 
rer to  the  second  plea,  and  the  defendant  on  the  demurrer  to  the  repli- 
cation. Judgment  accordingly. 

Where  the  court  rendering  judgment  106 ;  Evans  v.  Perciful,  5  Pike,  424 ; 

has  no  jurisdiction,  the  proceeding  is  a  Miller  v.  Baskelon,  3  English,  318, 324 ; 

nullity :   Swiggart  i>.  Harber,  4  Scam.  Towns  v.  Springer,  4  Georgia,  130  \ 

364 ;  Campbell  v.  Brown,  6  How.  Miss.  Sanborn  v.  Fellows,  2  Foster,  473. 
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A  judgment  of  a  court  of  record  128;   Vandyke  v.  Bastido,  3   Green, 

within  the  state  of  general  jurisdiction  224. 

and  proceeding  according  to  the  course  And  see  Woodruff  v.  Taylor,  20  Ver- 

of  the  common  law,  where  the  want  of  mont,  65 ;  Campbell  v.  Steel,  11  Penna. 

jurisdiction  is  not  apparent  upon  the  State  Rep.  394 ;  Johnson  v.  White,  13 

record,  cannot  be  impeached   by  the  Smedes  &  Marshall,  584;    Pander  v. 

parties  to  it,  as  long  as  it  remains  unre-  Moseley,   2   Florida,   207 ;     Grier    v. 

covered :  Granger  v.  Clark,  9  Shepp.  M'Lendon,  7  Georgia,  362. 


PEEL  and  Another  v.  THOMAS-    Jan.  27. 

The  defendants  and  others  met  for  the  purpose  of  forming  a  company  for  working  a  mine  on  the 
cost-book  principle,  the  concern  to  consist  of  60,000  shares,  of  which  15,000  were  to  he  appro- 
priated to  the  owner  of  the  mine,  33,750  to  A.,  B.,  and  C,  and  the  remainder  allotted  to  other 
parties  in  proportion  to  certain  capital  subscribed  by  them, — 1125  being  allotted  to  the  defend- 
ant, for  which  he  paid  1002. :  and  it  was  at  that  meeting  resolved,  amongst  other  things,  that 
the  requisite  capital  to  toork  the  mine  for  the  firet  »ix  month*  thould  be  found  by  A.,  B.,  and 
C.  The  same  resolution  also  stated  that  the  mine  had  been  purchased  ef  the  owner  for  the 
sum  of  10002.  in  cash,  and  15,0002.  to  be  paid  in  cash  or  shares  at  the  end  of  six  months,  should 
it  be  deemed  desirable  by  the  adventurers  to  continue  operations, — such  payment  of  15,000&, 
or  surrender  of  the  mine  to  the  owner,  being  optional  by  the  said  adventurers : — Held,  that,  by 
this  arrangement,  each  adventurer  became  a  partner  in  the  concern  from  the  commencement 
and  liable  as  such  for  goods  supplied  for  the  working  of  the  mine. 

This  was  an  action  against  the  defendant,  as  a  partner  or  shareholder 
in  a  mining  association  for  the  working  upon  the  cost-book  principle  of 
a  mine  called  the  Cwmheisian  Mine,  to  recover  a  sum  of  602.  14*.  8<2. 
for  machinery  supplied  to  the  mine  by  the  plaintiffs. 

The  defendant  pleaded  never  indebted. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  Evidence  having  been  given  of  the  supply  of  the 
machinery  in  respect  of  which  the  action  was  brought,  the  plaintiffs 
called  for  the  company's  minute-book,  from  which  they  read  the  follow- 
ing minutes : — 

#71 .,       *"  At  a  meeting  for  the  purpose  of  forming  a  company  on  the 
-*  cost-book  principle  for  working  the  Cwmheisian  Mine,  held  Octo- 
ber 21,  1853,  at  Mr.  Readwin's  office, — present 

«  Sir  Charles  Kirkpatrick,  «  Mr.  Coleman, 

"  Capt.  Charretie,  "  Mr.  Brunton, 

«  Mr.  White,  and 

«  Mr.  Read  win,  "  Mr.  Joseph  Thomas 

(the  defendant). 

"  The  mine  was  stated  by  Mr.  Read  win  to  have  been  purchased  of 
Mr.  Bruin  for  the  sum  of  10002.  in  cash,  and  15,0002.  to  be  paid  in  cash 
or  shares  at  the  end  of  six  months,  should  it  be  deemed  desirable  by 
the  adventurers  to  continue  operations ;  such  payment  of  15,0002.  or 
the  surrender  of  the  mine  to  Mr.  Bruin,  being  optional  by  the  said  ad- 
venturers. 
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"  It  was  then  proposed  that  the  mine  should  be  divided  into  sixty 
thousand  shares,  of  which,  fifteen  thousand  being  reserved  as  above  for 
Mr.  Bruin,  thirty-three  thousand  seven  hundred  and  fifty  were  declared 
to  be  the  property  of  Mr.  Readwin,  Sir  Charles  Kirkpatrick,  and  Mr. 
Brunton  ;  and  the  remainder  were,  in  consideration  of  their  engagement 
to  find  the  sums  of  money  placed  against  their  respective  names,  divided 
as  follows : — 

"  To  Captain  Charretie 

"  To  Mr.  Nichols 

«  To  Mr.  Thomas  (the  defendant)    - 

"To  Mr.  White 

"To  Mrs.  West  

"  To  Mr.  Coleman 

"  To  T.  A.  Readwin 


Shares. 

£150 

.  1688 

55 

.   562} 

100 

.  1125 

100 

.  1125 

50 

.   562 

50 

.   562 

500 

.  5625 

Shares     .     11,250 


« It  was  proposed,  and  accepted,  that  Sir  Charles  Kirkpatrick,  Mr. 
Readwin,  and  Mr.  Brunton  should  find  *the  capital  requisite  for  r*~-i» 
the  operations  of  the  mine  during  six  months  from  this  day.  *- 

"  It  was  resolved,  that,  should  any  of  the  parties  above  named  fail  to 
pay  the  amount  placed  against  his  or  her  name  by  12  o'clock  to-mor- 
row, the  shares  now  allotted  to  him  or  her  shall  be  forfeited : 

(Signed)  "Joseph  Thomas,  "W.  W.  White, 

«  T.  A.  Rbadwin,  «  E.  C.  Nichols, 

«  John  Charretie,  «  B.  Coleman, 
«  C.  S.  Kirkpatrick,  "J.  D.  Brunton." 
"At  a  meeting  of  adventurers  in  the  Cwmheisian  Gold  Mining 
Company,  held  at  Mr.  Readwin's  offices,  No.  2,  Winchester  Buildings, 
in  the  city  of  London,  on  Saturday  the  22d  of  October,  1853, — 
present,  Sir  Charles  S.  Kirkpatrick,  in  the  chair,  Messrs.  Thomas, 
Charretie,  White,  Brunton,  Readwin,  Mrs.  West,  Messrs.  Nichols  and 
Coleman, — 

"  It  was  resolved,  that  the  Cwmheisian  Mine  be  worked  on  the  cost- 
book  system,  in  sixty  thousand  equal  parts  or  shares;  and  that  the 
sixty  thousand  parts  or  shares  be  and  are  hereby  allotted  in  the  follow- 
ing proportions,  viz. : 

Shares. 
"  To  Sir  Charles  S.  Kirkpatrick  and  others,  as  trustees 

for  George  Bruin 15,000 

"  To  Sir  Charles  S.  Kirkpatrick,  Bart.        .         .        .        11,250 
"  To  John  Dickinson  Brunton  ....  11,250 


Carried  forward    .    37,500 
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Brought  forward    .     37,500 

"  To  Thomas  Allison  Readwin             ....  11,250 

"  To  John  Charretie 1,688 

"  To  Edwin  Cox  Nichols 563 

"  To  Joseph  Thomas 1,125 

"  To  William  Wiggins  White 1,125 

"  To  Mrs.  Charlotte  West 281 

"  To  Edward  Towsey 281 

*7171      *"  To  Benjamin  Coleman      ....  562 

1  J      « To  Thomas  Allison  Readwin  (for  friends)         .  5,625 


Shares        .        60,000 


"It  was  further  resolved,  that  Sir  Charles  S.  Kirkpatrick,  Bart., 
Capt.  Charretie,  Mr.  Joseph  Thomas,  Mr.  Coleman,  and  Mr.  Brunton 
be  and  are  hereby  appointed  a  managing  committee  (pro  tern.),  and 
that  they  be  requested  to  prepare  rules  and  regulations  for  working 
the  company ;  that  Mr.  Thomas  Allison  Readwin  be  and  is  hereby  ap- 
pointed purser  to  the  company  (pro  tern.) ;  and  that  the  offer  of  Messrs. 
Kirkpatrick,  Brunton,  and  Readwin  to  find  the  requisite  capital  to  work 
the  mine  during  the  next  six  months,  be  and  is  hereby  accepted" 

It  was  further  proved,  that  the  defendant  had  attended  various  meet- 
ings of  the  association  as  a  member  of  the  managing  committee ;  that 
he  had  paid  1002.  on  the  allotment  of  shares  to  him ;  that  he  was  fre- 
quently seen  at  the  mine  whilst  it  was  at  work ;  and  that  he  was  pre- 
sent at  a  meeting  on  the  8th  of  June,  1854,  when  it  was  determined  to 
dissolve  the  existing  company,  and  to  form  a  new  one. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  defendant  was 
liable  as  a  partner  or  shareholder  in  the  mine,  and  that  his  liability  was 
not  restricted  by  limitations  imposed  upon  the  partners  inter  se  by  the 
above  resolutions. 

For  the  defendant,  it  was  submitted  that  there  was  no  completely 
formed  partnership,  but  only  a  prospective  or  inchoate  partnership,  to 
be  formed  at  the  expiration  of  the  six  months  mentioned  in  the  resolu- 
tion of  the  21st  of  October,  1853,  in  the  event  of  the  mine  being  worked 
to  advantage. 

*71ftl  The  Lord  Chief  Justice  inclined  to  think  that  this  *was  a 
*  mere  probationary  association,  which  was  not  to  ripen  into  a 
partnership  until  the  expiration  of  six  months ;  and  he  directed  a  ver- 
dict to  be  entered  for  the  defendant,  reserving  leave  to  the  plaintiffs  to 
.  move  that  it  might  be  entered  for  them  for  the  sum  claimed,  if  the 
court  should  be  of  opinion  that  the  defendant  was  liable  as  a  partner  in 
the  mine, — the  court  to  draw  such  inferences  of  fact  as  a  jury  should 
have  drawn. 

Ohannell,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
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accordingly.  He  submitted  that  the  arrangement  evidenced  by  the 
resolutions  of  the  21st  and  22d  of  October,  1853,  constituted  a  part- 
nership at  all  events  for  six  months ;  and  that,  if  profits  had  been 
made  during  that  period,  the  defendant  would  have  been  entitled  to 
participate  therein :  and  he  referred  to  Hawken  v.  Bourne,  8  M.  &  W. 
703.f 

J".  Brawn  (with  whom  was  Byles,  Serjt.)  now  showed  cause. — There 
was  no  evidence  whatever  of  partnership.  The  resolutions  of  the  21st 
and  22d  of  October,  1853,  upon  which  alone  the  defendant's  liability 
can  arise,  show,  that  the  defendant  and  his  co-adventurers  were  not  to 
incur  the  liability  of  partners  until  the  expiration  of  the  six  months 
limited  for  the  experimental  working  of  the  mine,  and  that  during  that 
period  Sir  Charles  Eirkpatrick,  Brunton,  and  Readwin  alone  were  to 
be  responsible.  The  case,  therefore,  falls  within  the  principle  of  Fox 
v.  Clifton,  4  M.  &  P.  676,  6  Bingh.  776  (E.  C.  L.  R.  vol.  19),  2  M.  & 
Scott,  146  (E.  C.  L.  R.  vol.  28),  9  Bingh.  115  (E.  C.  L.  R.  vol.  23), 
Pitchford  v.  Davis,  5  M.  &  W.  2,f  and  that  class  of  cases.  [Jbrvis, 
C.  J. — What  do  you  understand  by  the  resolution  accepting  the  offer 
of  Sir  Charles  Eirkpatrick,  Brunton,  and  Readwin,  to  find  the  requi- 
site capital  to  work  the  mine  during  the  six  months  ?  Are  they  sup- 
posed to  advance  the  money  out  of  their  own  pockets,  or  are  they 
*merely  to  act  as  bankers  for  the  company  for  that  period  ?    I 


perceive  their  names  are  not  among  the  subscribers.     If  the  de- 


[*719 


fendant  has  advanced  his  share  of  the  capital,  is  there  not  an  end  of 
the  question  ?]  There  is  nothing  in  the  resolutions  to  indicate  a  loan 
of  money  by  the  three  persons  named  to  the  company.  If  those  per- 
sons were  advancing  money  to  the  concern,  it  would  be  difficult  to  sus- 
tain this  defence ;  for,  then  they  would  be  working  the  concern  with 
borrowed  capital.  But  it  is  submitted  that  the  whole  resolutions  show 
that  an  immediate  partnership  was  not  contemplated;  but  that  the 
mine  was  to  be  worked  experimentally  during  the  six  months,  and  that 
then  the  adventurers  were  to  have  the  option  to  take  to  it  or  give  it  up. 
[Jbrvis,  C.  J. — Suppose  profit  were  made  during  the  six  months,  who 
would  take  it?]  That  is  too  speculative  a  question  to  be  easily 
answered.  [Jervis,  C.  J. — Nevertheless,  it  is  one  you  must  meet. 
Maule,  J. — Perhaps  it  was  contemplated  that  six  months  would  be 
required  to  reach  the  stratum  where  gold  was  to  be  found.  But,  even 
then  the  thing  would  be  more  valuable  than  it  was  when  they  began. 
I  think  you  must  contend  that  the  only  persons  to  be  benefited  during 
the  six  months,  were,  Eirkpatrick,  Brunton,  and  Readwin :  and  it  will 
be  very  difficult  to  say  that.  In  Hawken  v.  Bourne,  a  shareholder  was 
held  liable  for  goods  supplied  to  a  mine  under  very  similar  circum- 
stances to  these.]  "  There  was  evidence,"  there,  as  Parke,  B.,  says, 
that  the  defendant  "was  a  complete  partner  with  the  directors  .in  work- 
ing the  mines  in  the  manner  they  were  worked."  [Maule,  J. — So, 
vol.  xv.— 61  2  S 
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this  is  a  partnership,  limited,  it  is  true,  but  still  a  partnership.  It  is 
like  parties  agreeing  to  be  partners,  with  a  stipulation  that  one  of  them 
shall  in  no  event  be  liable  beyond  10002.]  It  is  rather  an  agreement 
not  to  bind  the  parties  as  partners  until  the  experiment  has  been  first 
*7<>m  *r*e(*  ^or  a  certa*n  Peri°d.  *Unless  the  court  are  prepared  to 
J  hold  that  this  was  a  partnership  from  the  first,  the  verdict  can- 
not be  disturbed. 

Jervts,  G.  J. — I  for  one  am  prepared  to  hold  that  this  was  a  part- 
nership. I  think  I  was  wrong  at  the  trial ;  and  I  believe  my  learned 
Brothers  agree  with  me.  It  was  clearly  a  partnership  of  limited  extent 
during  the  six  months.  The  verdict  will,  therefore,  be  entered  for  the 
plaintiff  for  60*.  14*.  8d. 

Maule,  J. — I  am  entirely  of  the  same  opinion.  There  can  be  no 
doubt  that  what  was  to  be  done  was  to  be  done  for  the  benefit  of  all  the 
parties. 

The  rest  of  the  court  concurring,  Rule  absolute. 


WILSON  v.  MORRELL.    Jan.  12. 

A  cause  and  a  Chancery  suit  to  which  A.  and  B.  were  parties  were  by  an  order  made  at  Nisi 
Priu8  referred  to  an  arbitrator.  C,  who  was  a  party  to  the  Chancery  suit,  but  not  a  party  to 
the  action  (which  arose  oat  of  it),  refused  to  become  a  party  to  the  reference : — Held,  that 
his  refusal  was  no  ground  for  allowing  A.  to  rescind  ihe  order  of  referenoe. 

This  was  an  action  brought  to  try  the  right  to  a  party-wall.  The 
action  arose  out  of  a  suit  in  Chancery  to  which  one  Thomas  Flight,  the 
owner  of  the  reversion  of  both  the  houses  which  were  divided  by  the 
wall  in  question,  was  a  party. 

When  the  cause  come  on  to  be  tried,  it  was  suggested  by  the  judge 
that  the  matter  was  one  that  ought  to  be  referred ;  and  accordingly, 
with  the  consent  of  the  attorneys  and  counsel  on  both  sides, — Flight 
being  in  court,  and  not  objecting, — the  action  and  the  suit  were  referred 
to  the  arbitration  of  Mr.  Serjt.  Channell. 

J(t791 ,       Subsequently,  however,  Flight  choosing  to  withhold  *his  con- 
-*  sent,  and  the  arbitrator  feeling  a  difficulty  in  proceeding  with 
the  reference  without  it, 

Willes,  for  the  plaintiff,  upon  affidavits  detailing  the  facts,  and  stating, 
amongst  other  things,  that  Flight  still  declined  to  be  a  party  to  the 
reference,  and  also  declined  to  make  an  affidavit,  obtained  a  rule  nisi  to 
rescind  the  order  of  reference. 

Byle%,  Serjt.,  and  Norman,  now  showed  cause. — This  is  an  action 
brought  to  try  a  boundary.  Flight,  who  now  obstructs  the  course  of 
the  reference,  is  the  reversioner  of  the  land  on  both  sides.  Having 
thus  an  interest,  it  was  necessary  to  make  him  a  party  to  the  suit  in 
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Chancery,  out  of  which  this  action  grows.  This  cause  coming  on  for 
trial,  it  was  agreed  by  the  plaintiff  and  defendant,  their  counsel  and 
attorneys, — without  any  expression  of  dissent  on  the  part  of  Flight, 
who  was  present  in  court,  and  whose  attorney  was  the  attorney  conduct- 
ing the  action  on  the  part  of  the  plaintiff, — that  the  action  and  the  suit 
should  be  referred.  The  plaintiff  now,  under  pretence  that  Flight 
refuses  to  become  a  party  to  the  reference,  seeks  to  get  rid  of  the 
arrangement  entered  into  on  his  behalf  at  the  trial  by  those  who  were 
perfectly  competent  to  enter  into  it.  This  he  cannot  be  allowed  to  do. 
In  Filmer  t>.  Delber,  3  Taunt.  486,  where  a  similar  application  was  made, 
upon  an  affidavit  that  the  attorney,  in  agreeing  to  a  reference,  had  acted 
contrary  to  the  express  instructions  of  his  client,  Sir  James  Mansfield 
said, — «  Here  is  an  express  agreement  to  refer  properly  entered  into 
by  counsel  and  attorney:  it  is  now  said  that  they  had  no  authority  to 
enter  into  that  agreement :  if  so,  the  defendant's  remedy  is  by  action 
against  her  attorney.  There  would  be  no  end  to  these  applications,  if 
the  court  were  to  interfere.  Such  interference  would  lead  to  *col-  r*7oo 
lusion :  when  a  party  did  not  like  the  prospect  of  the  reference,  *- 
he  would  say  that  he  had  never  given  his  attorney  authority  to  refer." 
And  the  rule  was  refused.  Here,  Flight  can  have  no  real  interest  in 
the  question.  [Jervis,  C.  J. — Has  not  the  plaintiff  precluded  himself 
from  saying  that  Flight  was  not  a  consenting  party  to  the  reference  ? 
Maule,  J. — This  seems  to  me  to  be  very  analogous  to  the  case  of  In  re 
Milnes  and  Robertson,  ant&,  p.  451,  where  we  held  that  a  bankrupt 
who  had  chosen  to  become  party  to  a  reference  touching  a  matter  the 
interest  in  which  had  passed  to  his  assignees,  was  bound  to  perform  an 
award  made  personally  against  him.] 

Wille8  was  called  upon  to  support  his  rule. — The  arrangement  which 
was  entered  into  at  Nisi  Prius,  in  consequence  of  something  over  which 
the  plaintiff  has  no  control,  cannot  now  be  carried  into  effect.  It  would 
be  idle  to  proceed  with  the  reference  without  Flight's  being  a  party  to 
it ;  and  neither  the  plaintiff  nor  the  court  can  compel  him  to  submit. 
It  is  a  mistake  to  say  that  he  has  no  interest  in  the  matter.  [Maule, 
J. — He  would  not  have  been  made  a  party  to  the  suit  if  he  had  no  inte- 
rest. Jervis,  C.  J. — The  plaintiff's  consent  to  refer  was  not  given 
conditionally.  He  was  perfectly  aware  of  all  the  circumstances  at  the 
time  he  agreed  to  refer :  and  nothing  has  occurred  since  to  alter  the 
position  of  affairs.]  It  does  not  appear  to  have  suggested  itself  to  the 
mind  of  any  of  the  parties,  or  their  counsel  or  attorneys,  that  Flight's 
concurrence  was  necessary.  [Maule,  J. — Or,  rather,  nobody  imagined 
that  he  would  have  withheld  it.  The  plaintiff  knew  that  Flight  was  a 
party  to  the  Chancery  suit.  He  has  agreed  to  refer  something  which 
he  could  refer,  and  also  something  which  he  could  not  refer ;  and  the 
latter  part  of  his  agreement  has  become  inconvenient,  or,  it  may  be, 
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*7231  *inoPerat*ve>  *n  consequence  of  something  the  existence  of  which 
J  he  was  perfectly  aware  of  at  the  time  he  entered  into  the  agree- 
ment.] The  court  will  hardly  allow  a  proceeding  to  go  on  which  they 
must  know  will  be  productive  of  no  fruits.  It  is  utterly  impossible 
that  the  whole  matter  in  dispute  can  be  disposed  of  in  Flight's  absence. 

Jbrvis,  G.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  plaintiff  has  chosen  to  refer  the  matters  in  difference  between  him- 
self and  the  defendant,  as  well  in  the  action  as  in  the  Chancery  suit ; 
and  nothing  has  occurred  since  he  entered  into  that  agreement,  which 
he  did  not  know  at  the  time.  I  think  it  would  be  establishing  a  very 
dangerous  precedent  to  permit  him  to  withdraw. 

Maulb,  J. — I  also  think  there  is  no  ground  for  this  rule.  Flight,  it 
seems,  will  have  nothing  to  do  with  the  reference.  It  is  perfectly 
natural  and  wise  on  his  part  not  to  concur  in  a  thing  which  might  entail 
considerable  expense  on  him,  without  perhaps  any  corresponding  advan- 
tage. The  plaintiff  and  defendant,  with  their  eyes  wide  open,  have 
agreed  that  the  differences  between  them  shall  be  disposed  of  by  an 
arbitrator.  I  see  not  the  smallest  reason  why  they  should  be  allowed 
to  recede  from  that  agreement. 

The  rest  of  the  court  concurring,  Rule  refused. 


*724]  *PETERSON  v.  ATRE.    Jan.  81. 

Where  a  matter  is  referred  to  the  award  of  three  arbitrators,  or  any  two  of  them,  the  two  who 
execute  the  award  most  do  so  at  the  same  time  and  plaoe,  and  in  the  presence  of  each  other, 
— otherwise  it  is  not  what  the  parties  stipulated  for,  vis.  the  joint  judgment  of  the  two. 

By  a  judge's  order  bearing  date  the  13th  of  May,  1853,  this  cause, 
—vide  13  C.  B.  353  (E.  C.  L.  R.  vol.  76),— was  referred  to  the  award, 
arbitrament,  final  end,  and  determination  of  Richard  Wilson  and  John 
Anson  Whealler,  and  of  such  third  person  as  they  should,  before  they 
proceeded  upon  the  said  reference,  nominate  in  writing,  so  that  they, 
or  any  two  qf  them,  should  make  and  publish  their  award  in  writing  of 
and  concerning  the  matters  referred,  ready  to  be  delivered  to  the  said 
parties  in  difference,  or  such  of  them  as  should  require  the  same,  or  the 
executors,  &c,  on  or  before  the  8th  of  June  now  next  ensuing,  or  on 
or  before  such  further  or  ulterior  day  as  they  the  said  arbitrators, 
or  any  two  of  them,  should  by  writing  under  their  hands  appoint, — the 
costs  of  the  cause,  and  of  the  reference  and  award,  to  abide  the  event ; 
and  that  the  parties  should  produce  before  the  said  arbitrators,  or  any 
two  of  them,  all  books,  deeds,  papers,  or  writings,  in  their  or  either  of 
their  custody  or  power  relating  to  the  matters  in  difference ;  and  that, 
in  the  event  of  either  of  the  parties  disputing  the  validity  of  the  award, 
or  moving  to  set  the  same  aside,  the  court  should  have  power  to  remit 
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tlie  matters  thereby  referred,  or  any  or  either  of  them,  to  the  recon- 
sideration of  the  said  arbitrators,  or  to  another  arbitrator,  &c. 

The  two  arbitrators  named  in  the  award,  before  proceeding  upon  the 
reference,  duly  appointed  one  John  Garford  "  such  third  person  under 
the  said  recited  order:"  and,  on  the  4th  of  November,  1858,  Wilson  and 
Whealler  made  an  award,  which  this  court  considered  to  be  not  quite 
satisfactory;  and  accordingly  the  *matter  was  referred  back  to  r*79c 
the  three  arbitrators,— vide  14  C.  B.  665  (E.  C.  L.  R.  vol.  78).      L 

Garford  declining  to  act,  Wilson  and  Whealler  afterwards  appointed 
a  meeting  for  the  17th  of  August  last,  for  the  purpose  of  re-hearing  the 
matter ;  but,  no  one  appearing  on  the  part  of  Brown  (to  whom  the 
plaintiff's  interest  in  the  contract  had  been  assigned),  they  separated, 
and  no  further  meeting  was  appointed.  On  the  6th  of  November,  Wil- 
son and  Whealler  again  made  an  award,  in  the  same  terms  as  the  former, 
substantially  in  favour  of  the  defendant. 

Watson,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside 
that  award,  on  the  ground  that  it  had  been  executed  by  the  two  arbi- 
trators at  different  times  and  places. — The  affidavit  upon  which  the  rule 
was  obtained,  stated  that  the  deponent  had  been  informed  and  believed 
"  that  the  said  Richard  Wilson  and  John  Anson  Whealler  did  not  meet 
upon  the  subject  of  the  said  reference  between  the  said  17th  of  August 
last  and  the  6th  of  November ;  and  that  the  award  was  prepared  by  the 
defendant's  attorneys,  and  signed  by  the  said  Richard  Wilson  and  John 
Anson  Whealler  at  distinct  periods  and  at  different  places,  and  in  the 
absence  of  each  other*9  Watson  referred  to  Little  v.  Newton,  2  M.  & 
G.  851,  360  (E.  C.  L.  R.  vol.  40),  2  Scott,  N.  R.  509,  517,  9  Dowl.  P. 
C.  487,  Stalworth  v.  Inns,  13  M.  &  W.  466,  469,  f  2  D.  &  L.  428,  and 
Wade  v.  Dowling,  4  Ellis  &  B.  44  (E.  C.  L.  R.  vol.  81).  Coleridge,  J., 
in  this  latter  case,  says, — "  One  fundamental  principle  is,  that  the  courts 
are  bound  to  give  to  the  parties  what  they  stipulate  for  as  the  condition 
for  their  submission.  The  parties  say,  <  We  refer  this  matter  to  three 
arbitrators ;  we  wish  to  have  the  opinion  of  all  the  three,  at  any  rate 
the  opinion  of  two,  up  to  the  last  moment.'  It  is  well  pointed  out  in 
Stalworth  v.  Inns,  that,  up  to  the  last  moment,  something  may  occur  to 
change  the  opinion  *of  the  arbitrator.  Is,  then,  this  condition  r*7o/> 
carried  out  when  the  arbitrators  execute  at  different  times  and  *- 
places  ?  I  think  not.  When  is  the  first  signature  to  take  effect  ?  One 
party  signing  at  London  on  one  day,  the  other  at  Bristol  on  another 
day,  when  have  they  executed  ?  It  cannot  be  said  that  the  award  was 
executed  on  the  first  day ;  for,  till  the  second  day,  it  was  in  suspense ; 
and  the  first  signature  can  take  effect  only  after  the  second  is  affixed : 
but,  in  the  mean  time,  the  party  first  signing  might  alter  his  mind :  per- 
haps he  has  signed  for  a  reason  which,  if  communicated  to  the  other 
arbitrator,  might  induce  the  latter  to  differ.  These  possibilities  show 
that  there  is  good  reason  for  requiring  that  the  award  should  be  signed 

2s2 
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simul  et  semel."  Wightman,  J.,  says:  "The  submission  is,  to  the 
award  of  any  two  or  more  who  make  the  award  before  a  certain  time. 
One  makes  at  one  time ;  another  at  another.  When  is  there  the  signa- 
ture of  the  two  ?  A  week  or  a  fortnight  may  intervene  between  the 
signatures ;  yet  clearly  there  is  not  the  signature  of  the  two  till  both 
have  signed :  nor,  till  then,  is  there  the  final  signature  of  one,  since 
matters  may  occur  in  the  interval  which  may  alter  his  view.  The  par- 
ties have  a  right  to  the  joint  judgment  of  the  two  exercised  upon  con* 
sideration  up  to  the  last  moment."  And  Erie,  J.,  says:  "This  is  not 
the  award  for  which  the  submission  stipulates.  That  was  to  be  an 
award  made  upon  the  joint  judgment  of  arbitrators  considering  all  that 
they  had  heard  up  to  the  giving  of  their  judgment.  If  an  execution  at 
two  different  places  were  held  good,  we  should  get  to  what  seems  in  fact 
to  have  been  made  here,  an  award  by  one  arbitrator  conditional  upon 
the  assent  of  the  other.  That  is  not  a  joint  award.  I  think  the  possi- 
bility of  change  of  opinion  is  exemplified  by  cases  which  I  have  known, 
where  a  single  arbitrator,  having  made  his  award,  has  afterwards  taken 
*7271  a  different  view,  and  has  *himself  made  an  affidavit  to  get  his 
-J  award  set  aside.  That  surely  may  equally  well  happen  when 
there  are  two  arbitrators,  and  might  be  produced  by  fresh  light  thrown 
upon  the  question  at  the  last  conference,  "(a) 

Byles,  Serjt.,  now  showed  cause. — The  affidavit  upon  which  the  rule 
was  granted  does  not  in  terms  state  that  the  award  was  in  point  of  fact 
executed  by  the  two  arbitrators  at  different  times  and  places :  the  depo- 
nent merely  states  that  he  was  so  informed  and  believes :  he  does  not 
even  state  from  whom  he  derived  his  information.  [Maule,  J. — He 
states  quite  enough  to  call  upon  you  for  an  answer.  Does  your  affidavit 
state  that  the  two  arbitrators  signed  the  award  in  the  presence  of  each 
other?]  It  states  that  an  appointment  was  duly  served  upon  John 
Garford,  that  Wilson  and  Whealler  would  attend  on  the  6th  of  Novem- 
ber last  at  the  counting-house  of  Whealler,  in  Mark  Lane,  at  12  o'clock 
at  noon,  to  sign  the  said  award,  and  that  "  the  deponent  attended  at 
the  counting-house  of  the  said  John  Anson  Whealler  on  the  6th  of 
November  last,  at  the  house  appointed  for  the  said  meeting,  and  soon 
afterwards  the  said  Richard  Wilson  and  John  Anson  Whealler,  in  the 
said  counting-hou8e,(b)  signed  the  said  award  in  the  presence  of  this  de- 
ponent, and  this  deponent,  then,  and  in  the  said  counting-house,{b)  signed 
the  said  award  as  the  attesting-witness  to  the  signatures  of  the  said 
Richard  Wilson  and  John  Anson  Whealler,  and  that  he  this  deponent 
then  and  there(b)  signed  the  same  in  the  presence  of  the  said  Richard 
Wilson  and  John  Anson  Whealler :  and  this  deponent  further  saith, 
that  it  is  not  true,  as  stated  in  the  affidavit  sworn  in  this  cause  (used 

(a)  The  rale  was  also  moved  on  the  ground  that  the  arbitrators  had  omitted  to  give  the 
plaintiff  (or  Brown)  due  notice  of  the  intended  meeting :   but  tho  court  did  not  grant  it  upon 
that  ground. 
'  (6)  The  words  in  italics  were  interlined  in  the  affidavit 
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on  the  motion),  "that  the  said  award  was  signed  by  the  said  r*79g 
Richard  Wilson  and  John  Anson  Whealler  at  different  periods  *• 
and  at  different  places,  and  in  the  absence  of  each  other ;  for,  this  de- 
ponent saith  that  the  said  award  was  signed  by  the  said  Richard  Wilson 
and  John  Anson  Whealler  as  hereinbefore  stated,  and  not  in  any  other 
manner."  [Maulb,  J. — It  seems  pretty  clear  from  that  affidavit,  that 
the  award  was  executed  by  the  two  arbitrators  in  the  same  place,  but  at 
different  times,  and  in  the  absence  of  each  other,  though  in  the  presence 
of  the  attesting-witness.  The  rule  is  pointed  to  the  objection  ;  and  the 
affidavit  does  not  exactly  answer  it,  but  skilfully  shaves  round  it.]  It 
is  submitted  that  that  is  putting  too  strict  a  construction  upon  the  affi- 
davit. [Jervis,  0.  J. — The  attention  of  the  party  who  makes  the 
affidavit  is  drawn  to  the  fact  that  the  two  arbitrators  did  not  execute 
the  award  in  each  other's  presence.  Why  did  he  not,  if  the  fact  were 
so,  state  shortly  and  distinctly  that  the  two  executed  it  together  ?]  If 
the  former  part  of  the  affidavit  leaves  the  matter  in  any  doubt,  the  latter 
part  clears  it  up. 

Maulb,  J. — I  have  not  the  smallest  doubt  about  the  fact.  It  is  quite 
obvious,  from  the  interlineations  therein,  that  the  affidavit  has  been  very 
carefully  constructed,  and  that  these  two  arbitrators  did  not  execute 
this  award  in  the  manner  required  by  law,  otherwise  the  fact  would 
have  been  stated  in  a  direct  and  simple  manner.  The  matter  must  go 
back  to  them  again. 

The  rest  of  the  court  concurring,  Rule  accordingly. 

Where  arbitrators,  having  agreed  on  the  counsel,  carried  to  the  arbitrators 

their  award,  adjourned  for  the  purpose  separately,  and  separately  signed  by 

of  having  it  drawn  up  in  form,  and  did  them,  it  was  held  that  the  separate 

not  meet  again  pursuant  to  the  adjourn-  execution   of  the  power  vitiated  the 

ment,  but  the  report  was  drawn  up  by  award :  Moore  v.  Ewing,  Coxe,  144. 


♦GILLOW  v.  RIDER.    Jan.  81.  [*729 

An  order  for  the  taxation  and  payment  of  an  attorney's  bill  (after  a  previous  order  to  change  the 
attorney)  cannot  be  made  upon  an  ex  parte  application. 

Lush,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside 
an  order  of  Crowder,  J.,  referring  an  attorney's  bill  for  taxation,  with 
an  order  for  payment,  under  the  6  &  7  Vict.  c.  73,  8.  37,  on  the  ground 
that  such  order  was  obtained  upon  insufficient  materials,  and  upon  an 
ex  parte  application. 

Piggott  now  showed  cause. — The  order  is  perfectly  regular.  [Jervis, 
C.  J. — I  find,  upon  inquiry  of  the  Master,  that  the  practice  is,  to  hear 
both  parties,  and  not  to  make  these  orders  on  an  ex  parte  application.] 
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This  being  an  application  after  an  order  to  change  the  attorney,  there 
could  be  no  necessity  for  a  summons  to  show  cause,  inasmuch  as  the 
retainer  could  not  be  disputed. 

Jervis,  G.  J. — The  order  is  to  be  made  "  with  such  directions  and 
subject  to  such  conditions  as  the  court  or  judge  making  such  reference 
shall  think  proper."  The  judge  has  to  exorcise  a  discretion.  There 
must  be  a  previous  summons. 

The  rest  of  the  court  concurring,  Rule  absolute. 


*CHILTON,  Assignee  of  WILLIAM   PHILIP   MASTERS 
1     J      CROFT,    an    Insolvent    Debtor,    v.    CARRINGTON    and 
WHITEHURST.    Jan.  26. 

The  discretion  of  a  judge  at  Chambers  to  make  an  order  in  an  action  of  detinue,  under  the  78th 
seotion  of  the  Common  Law  Procedure  Act,  1854, 17  &  18  Vict.  o.  125,  for  the  delivery  up  of 
the  chattel  detained,  is  subject  to  review  by  the  court. 

Such  an  order  cannot  properly  be  made  in  a  case  where  by  agreement  of  the  parties  the  jury  are 
discharged  from  finding  the  value  of  the  chattel. 

The  78th  section  of  the  Common  Law  Procedure  Act,  1854, — 17  & 
18  Vict.  c.  125, — enacts  that  "  the  court  or  a  judge  shall  have  power, 
if  they  or  he  see  fit  so  to  do,  upon  the  application  of  the  plaintiff  in 
any  action  for  the  detention  of  any  chattel,  to  order  that  execution 
shall  issue  for  the  return  of  the  chattel  detained,  without  giving  the 
defendant  the  option  of  retaining  such  chattel  upon  paying  the  value 
assessed,  and  that,  if  the  said  chattel  cannot  be  found,  and  unless  the 
oourt  or  a  judge  should  otherwise  order,  the  sheriff  shall  distrain  the 
defendant  by  all  his  lands  and  chattels  in  the  said  sheriff's  bailiwick, 
till  the  defendant  renders  such  chattel,  or,  at  the  option  of  the  plaintiff, 
that  he  cause  to  be  made  of  the  defendant's  goods  the  assessed  value 
of  such  chattel ;  provided  that  the  plaintiff  shall,  either  by  the  same 
or  a  separate  writ  of  execution,  be  entitled  to  have  made  of  the  defend- 
ant's goods  the  damages,  costs,  and  interest  in  such  action." 

An  action  of  detinue  had  been  brought  by  the  plaintiff  as  assignee 
of  the  insolvent,  Croft,  to  recover  a  lease  of  certain  premises  in  Great 
Windmill  Street,  Haymarket,  and  also  certain  wine,  spirit,  and  beer 
licenses,  which  had  been  deposited  by  Croft  with  the  defendants  as 
security  for  an  advance  of  150Z.  made  by  them  to  him :  see  a  report 
of  a  former  stage  of  the  cause,  ant&,  p.  95. 

At  the  trial,  before  Cresswell,  J.,  at  the  sittings  in  London  after  last 
Trinity  Term,  it  was  proved  that  the  plaintiff  had  tendered  to  the  de- 
fendants the  1502.,  and  the  interest  due  thereon,  and  demanded  the 
♦731 1  *ease>  whick  *fche  defendants  refused  to  deliver  up.  The  jury 
-J  returned  a  verdict  for  the  plaintiff,  with  60J.  damages  for  the 
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detention  of  the  lease;  and  they  were,  by  consent,  discharged  from 
finding  the  value  of  the  lease. 

The  agreement  entered  into  at  the  trial  appeared  upon  the  postea 
thus, — "  And  the  said  parties  within  named  consent  that  the  jurors 
shall  be  discharged  from  finding  the  value  of  any  of  the  said  goods  and 
chattels,  and  that  neither  party  shall  be  prejudiced  by  such  consent,  or 
by  the  want  of  such  finding ;  and  the  jurors  accordingly  are  discharged 
by  such  consent  from  finding,  and  do  not  find,  the  value  as  aforesaid." 

Upon  the  plaintiff's  application,  Cresswell,  J.,  afterwards  made  an 
order  upon  the  defendants,  upon  the  supposed  authority  of  the  section 
of  the  Common  Law  Procedure  Act,  1854,  above  set  out,  to  deliver  up 
the  lease  to  him. 

Montague  Smith,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
to  rescind  that  order,  on  the  ground  that  this  was  not  a  case  to  which 
the  78th  section  of  the  statute  was  intended  to  apply. 

Aspland  now  showed  cause. — No  appeal  lies  from  the  decision  of  a 
judge  under  this  section.  The  general  rule  laid  down  in  Rex  v.  Almon, 
Wilmot's  Notes,  264,  and  recognised  and  acted  upon  by  this  court  in 
Darrington  v.  Price,  6  C.  B.  309  (B.  C.  L.  R.  vol.  60),  does  not  apply 
where  the  power  to  dispose  of  the  matter  is  substantively  given  to  a 
judge  at  Chambers.  [Maule,  J. — The  power  to  make  an  order  to 
charge  stock,  under  the  1  &  2  Vict.  c.  110,  ss.  14,  15,  is  expressly 
given  to  a  judge  at  Chambers ;  and  it  has  been  held  to  be  reviewable 
by  the  court.(a)]  It  was  not  necessary  that  the  jury  should  *as-  r*7qo 
seas  the  value  of  the  lease :  Williams  v.  Archer,  5  C.  B.  318  (E.  *- 
C.  L.  R.  vol.  57):  and  therefore  the  absence  of  an  assessment  of  the 
value  was  immaterial.  By  refusing  the  sum  tendered,  the  defendants 
at  law  lose  the  benefit  of  their  security :  and  the  court  has  no  equita- 
ble powers,  except  where  they  are  expressly  given.  [Jervis,  C.  J. — 
The  order  to  deliver  up  the  chattel  is  given  in  lieu  of  the  option  which 
the  defendant  had  under  the  old  law,  of  retaining  the  chattel  on  pay- 
ing the  value  assessed  by  the  jury.  Suppose  the  value  had  been  as- 
sessed at  5002.,  would  the  defendants  have  paid  the  5002.  without 
reference  to  the  mortgage?]  The  charge  was  absolutely  gone:  the 
tender  was  equivalent  to  payment.  Littleton,  §  238,  says, — "  Note, 
that,  in  all  cases  of  condition  for  payment  of  a  certain  sum  in  gross 
touching  lands  or  tenements,  if  lawful  tender  be  once  refused,  he  which 
ought  to  tender  the  money  is  of  this  quit  and  fully  discharged  for  ever 
afterwards."  Upon  this  Lord  Coke  observes, — "  This  is  to  be  under- 
stood that  he  that  ought  to  tender  the  money  is  of  this  discharged  for 
ever  to  make  any  other  tender ;  but,  if  it  were  a  duty  before,  though 
the  feoffor  enter  by  force  of  the  condition,  yet  the  debt  or  duty  re- 
maineth.  As,  if  A.  borroweth  1002.  of  B.,  and  after  mortgageth  land 
to  B.  upon  condition  for  payment  thereof,  if  A.  tender  the  money  to  B., 

(a)  See  Robinson  v.  Burbidge,  9  C.  B.  289  (E.  C.  L.  R.  toL  67). 
VOL.  XV. — 62 
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and  he  refuseth  it,  A.  may  enter  into  the  land,  and  the  land  is  freed  for 
ever  of  the  condition,  bat  yet  the  debt  remaineth,  and  may  be  recovered 
by  action  of  debt.  But,  if  A.,  without  any  loan,  debt,  or  duty  prece- 
ding, enfeoff  B.  of  land  upon  condition  for  the  payment  of  1001.  to  B., 
in  nature  of  a  gratuity  or  gift,  in  that  case,  if  he  tender  the  100?.  to 
him  according  to  the  condition,  and  he  refuseth  it,  B.  hath  no  remedy 
therefor;  and  so  is  our  author  in  this  and  his  other  cases  of  like 
nature  to  be  understood."  In  Goggs  v.  Bernard,  1  Lord  Raym.  909, 
Com.  133,  1  Saik.  26,  3  Salk.  11,  Holt,  13,  speaking  of  lost  pledges, 
*7*ttl  *k°r(l  Holt  says, — "If  the  money  for  which  the  goods  were 

J  pawned  be  tendered  to  the  pawnee  before  they  are  lost,  then  the 
pawnee  shall  be  answerable  for  them ;  because  the  pawnee,  by  detain- 
ing them  after  the  tender  of  the  money,  is  a  wrongdoer,  and  it  is  a 
wrongful  detainer  of  the  goods,  and  the  special  property  of  the  pawnee 
is  determined."  In  the  notes  to  that  case,  in  1  Smith's  Leading  Cases, 
100,  it  is  said, — "  After  the  debt  has  been  discharged  or  tendered,  it  of 
course  becomes  the  pawnee's  duty  to  return  the  pawn ;  Isaack  v.  Clark, 
2  Bulstr.  306 ;  Anonymous,  2  Salk.  522 ;  Bull.  N.  P.  72.  And,  if  the 
pawnor  have,  as  he  may  do,  assigned  his  property  in  the  pledge,  subject 
to  the  pawnee's  rights  and  special  property,  the  assignee  will  have,  it  is 
said,  the  same  right  as  the  pawnor,  both  in  law  and  equity :  Kemp  v. 
Westbrook,  1  Ves.  sen.  278,  Franklin  v.  Neate,  13  M.  &  W.  481  :f 
whereas,  it  is  clear  that  the  assignee  of  the  equity  of  redemption  in  a 
thing  mortgaged  could  have  no  rights  at  law.  There  may,  however,  be 
a  mortgage,  properly  speaking,  of  chattels,  which  will  be  subject  to  the 
same  incidents  as  any  other  mortgage.  If  the  pawnee,  after  payment 
or  tender,  insist  upon  retaining  the  goods  pledged,  he  is  a  wrongdoer, 
and  becomes  liable  to  an  action,  and  chargeable  with  any  damage  which 
may  afterwards  happen  to  the  pledge,  whether  with  or  without  his  de- 
fault: Anonymous,  2  Salk.  522;  Comyns's  Digest,  Mortgage,  (B)." 
In  Clark  v.  Gilbert,  2  N.  C.  343,  2  Scott,  520,  the  defendant  held  a 
lease  on  which  he  had  a  lien  for  3002.  as  attorney  of  S. :  a  commission 
of  bankrupt  was  issued  against  S.  in  December,  1829 ;  the  defendant 
acted  as  attorney  under  that  commission ;  and,  in  1831,  after  notice  of 
t  petition  to  supersede  it,  he  joined  with  the  assignee  under  the  com- 
mission in  a  sale  of  the  lease,  and  out  of  the  proceeds  was  paid  the 
3002.  due  to  him  from  S.  The  commission  of  bankrupt  having  been 
*7<U1  8uPerseded  in  1832,  for  want  of  *a  sufficient  petitioning-credi- 

-*  tor's  debt,  and  a  new  commission  having  issued, — it  was  held, 
that  the  defendant  was  liable  to  refund  the  3002.  in  an  action  for 
money  had  and  received  to  the  use  of  the  assignee  under  the  second  com- 
mission, and  also  money  received  in  1831,  for  rent,  &c,  accruing  to  S. 
In  giving  judgment,  Tindal,  C.  J.,  said :  "  As  to  two  of  the  sums  in 
dispute,  viz.  the  sum  of  3002.,  and  the  sum  of  32.  14*.,  it  appears  they 
were  part  of  the  proceeds  arising  from  the  sale  of  a  lease  belonging  to 
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the  bankrupt.    Now,  that  lease,  at  the  time  of  such  sale,  was  in  the 
possession  of  the  defendant  as  a  pledge  or  security  for  the  payment  of 
his  demand  against  the  bankrupt ;  being  either  in  his  possession  as  soli- 
citor, under  a  claim  upon  it  for  his  lien  which  the  law  gives  him ;  or 
having  been  expressly  deposited  with  him  as  a  security  for  his  demand, 
according  to  the  evidence  of  Stevens.     In  either  case,  the  right  and 
power  of  the  defendant  over  the  lease  was  precisely  the  same :  he  had 
the  right  to  retain  the  lease  in  his  possession  until  his  demand  was  paid, 
and  so  far,  by  means  of  the  possession  of  the  lease,  to  enforce  payment 
of  his  demand :  but  he  had  that  right  only :  he  had  no  right  to  sell  the 
lease,  and  to  pay  himself  his  demand  out  of  the  proceeds.     So  long  as 
the  lease  remained  in  his  possession,  neither  the  bankrupt  nor  his 
assignee  could  retake  it,  without  either  payment  of  the  demand,  or  a 
tender  and  refusal,  which  is  equivalent  to  payment."     This  question  is, 
in  effect,  disposed  by  the  observation  of  Maule,  J.,  ant&,  p.  105,  where 
he  says, — "  As  to  the  supposed  equitable  claim,  nothing  has  been  cited 
on  the  part  of  the  defendants  to  show  that  the  rights  of  the  defendants 
would  have  been  at  all  different  if  the  question  had  arisen  directly  be- 
tween them  and  Croft,  the  pledgor.     No  court  of  equity  would  have 
interfered  with  the  right  of  the  pledgor  to  have  the  note  and  the  lease 
delivered  up  to  him  on  payment  or  tender  of  the  amount  of  the  note  and 
interest."     Here,  *the  plaintiff  has  been  guilty  of  no  default,  no  i-*7ok 
laches ;  and  the  court  will  not  substitute  a  new  contract  for  the  *- 
general  one  which  the  law  will  in  such  a  case  imply.    Upon  the  money 
being  tendered,  the  defendants  ought  to  have  returned  the  lease,  their 
special  property  therein  being  determined.     The  rule  is  thus  stated  in 
Story  on  Equity  Jurisprudence,  §  1032, — « In  cases  of  pledges,  if  a 
time  for  the  redemption  be  fixed  by  the  contract,  still  the  pledgor  may 
redeem  afterwards,  if  he  applies  within  a  reasonable  time.     But,  if  no 
time  is  fixed  for  the  payment,  the  pledgor  has  his  whole  life  to  redeem, 
unless  he  is  called  upon  to  redeem  by  the  pledgee ;  and,  in  case  of  the 
death  of  the  pledgor  without  such  a  demand,  his  personal  representa- 
tives may  redeem. (a)     Generally  speaking,  a  bill  in  equity  to  redeem 
will  not  lie  on  the  behalf  of  the  pledgor  or  his  representatives,  as  his 
remedy  upon  a  tender  is  at  law.    But,  if  any  special  ground  is  shown, 
as,  if  an  account  or  a  discovery  is  wanted,  or  there  has  been  an  assign- 
ment of  the  pledge,  a  bill  will  lie. "(6)    It  is  clear,  therefore,  that  the 
plaintiff  has  no  remedy  in  equity,  but  only  at  law.     [Maule,  J. — By 
agreeing  that  the  jury  should  be  discharged  from  assessing  the  value  of 
the  lease,  have  not  the  parties  in  effect  agreed  that  such  an  order  as 

(a)  Citing  4  Kent  Comm.  Lect  58,  p.  138  (4tb  edit);  Story  on  Bailment*,  §g  309,  345,  346, 
348 ;  Glanvillc,  Lib.  10,  cap.  6,  8 ;  Cortelyou  v.  Lansing,  1  Cain.  Caa.  Err.  200,  203  (American); 
Demandray  v.  Metcalf,  Pre.  Ch.  419,  2  Vera.  691,  698,  Gilb.  Eq.  B.  104 ;  Vandorseo  v.  Willis, 
3  Bro.  Ch.  R.  21 ;  Kemp  r.  Weatbrook,  1  Ves.  sen.  278. 

(6)  Citing  Kemp  v.  Westbrook,  1  Ves.  sen.  278;  Demandray  c.  Metcalf,  Pre.  Ch.  419,  420; 
Jones  v.  Smith,  2  Yes.  Jan.  372. 
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this  should  not  be  made  ?]    It  is  submitted  that  they  have  not.     The 

order  is  a  perfectly  valid  order. 

^-ofl-i      Montague  Smith  and  Raymond,  in  support  of  the  rule. — *This 

J  is  not  an  order  which  the  court,  in  the  exercise  of  a  sound  dis- 
cretion, would  think  it  right  to  make.  [Williams,  J. — It  is  obvious 
that  a  very  large  discretion  must  be  given  to  the  judge  ugder  s.  78.] 
All  the  circumstances  are  to  be  taken  into  consideration ;  and  the 
judge,  or  the  court,  is  to  exercise  the  same  sort  of  discretion  which  a 
court  of  equity  would  exercise.  This  is  not  the  case  of  a  mere  pledge : 
it  is  a  mortgage  by  a  written  agreement,  by  which  Croft  deposits  the 
lease  for  a  present  advance  of  1502.,  with  a  power  of  sale  in  the  event 
of  any  of  the  conditions  upon  which  the  deposit  was  made  being  broken. 
[Jbrvis,  C.  J. — Under  the  old  system,  might  there  not  have  been  a 
special  finding,  that  the  defendants  were  guilty  of  the  detention,  with 
an  award  of  damages  for  the  detention,  the  jury  being  by  consent  dis- 
charged from  finding  the  value  of  the  chattel  ?  And  would  not  the  de- 
fendant in  that  case  have  waived  the  option  ?  In  that  case  the  judgment 
simply  would  have  been  to  deliver  up  the  chattel,  and  pay  the  damages.] 
If  the  value  had  been  assessed,  the  defendants  would  have  been  entitled 
to  credit  for  the  150Z.  [Maule,  J. — You  insist,  that,  notwithstanding 
the  tender  and  refusal,  the  defendants  are  still  entitled  to  hold  the  lease 
as  a  security  ?]  In  equity,  clearly.  [Williams,  J. — If  you  are  right, 
the  plaintiff  ought  not  to  have  succeeded  in  the  action.]  The  existence 
of  the  debt  would  be  an  equitable  answer  to  the  value,  though  the  ac- 
tion might  well  lie  for  damages  for  the  detention  after  the  tender.  The 
78th  section  of  the  17  &  18  Vict.  c.  125,  gives  the  court  the  power  of 
compelling  right  to  be  done.  The  defendants  are  in  a  position  to  go 
into  equity  to  convert  their  equitable  into  a  legal  mortgage.  In  Whit- 
worth  v.  Gaugain,  1  Phill.  Ch.  Cas.  728,  it  was  held,  that,  notwithstand- 
ing the  statute  1  &  2  Vict.  c.  110,  which  gives  to  a  judgment  the  effect 
of  an  equitable  charge  upon  the  land  of  the  debtor,  an  equitable  mort- 
♦7371  6aSee  retains  his  right  in  *equity  to  enforce  his  security,  against 

J  the  title  of  a  creditor  under  a  subsequent  judgment,  although 
the  latter  may  have  acquired  the  legal  seisin  and  possession  of  the  land 
under  an  elegit,  without  notice  of  the  mortgage.  "  By  the  equitable 
mortgage,"  said  the  Lord  Chancellor  (Lord  Cottenham),  "the  plaintiffs 
acquired  a  special  lien  upon  the  property:  they  might,  through  the 
medium  of  this  court,  have  compelled  a  sale  of  it  for  the  payment  of 
their  debt,  or  they  might,  by  virtue  of  the  engagement  for  that  pur- 
pose, have  obliged  their  mortgagor  to  convert  the  equitable  into  a  legal 
mortgage.  The  plaintiffs  had  thus  an  interest  in  the  premises  to  the 
amount  of  their  debt,  and  just  as  strong  an  interest,  to  use  the  words 
of  Lord  Chief  Baron  Richards,  in  Casberd  v.  The  Attorney-General, 
6  Price,  411,  as  if  a  mortgage  had  been  executed."  What  is  the  effect 
of  a  tender,  in  equity  ?    [Williams,  J. — Had  the  power  of  sale  come 
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into  existence  at  the  time  of  the  tender  ?]  The  fourteen  days'  notice 
provided  by  the  agreement(a)  had  been  given,  bat  the  tender  was  made 
before  the  fourteen  days  expired.  [Maule,  J. — Did  not  the  defend- 
ants, by  consenting  that  the  jury  should  be  discharged  from  assessing 
the  value,  implicitly  consent  that  such  an  execution  as  could  issue  should 
issue  upon  the  verdict  ?]  The  defendants  never  intended  to  give  up 
their  lien  for  the  1502.  It  is  a  charge  upon  the  estate.  In  Grugeon 
v.  Oerrard,  4  Y.  &  0.  (Exch.)  119,t  Maule,  J.,  says :  "  A  mortgagee 
is  not  bound  to  accept  the  mortgage-money  when  tendered,  unless  rea- 
sonable notice  has  been  given  of  the  intention  to  pay  him  off;  and, 
even  after  notice,  he  may  refuse  to  receive  the  sum  tendered,  and  dis- 
pute the  account ;  and  the  only  remedy  of  the  mortgagor  will  at  last 
be,  to  file  a  bill  for  redemption.  If,  indeed,  on  such  a  bill,  it  should 
appear  that  the  mortgagor,  after  giving  to  the  ^mortgagee  six  r*7oo 
months'  notice  of  his  intention  to  pay  off  the  mortgage,  had  ac-  ** 
tually  tendered  to  him  the  full  amount  of  principal,  interest,  and  costs, 
and  that  the  mortgagee  had  obstinately  refused  to  receive  it,  and  so 
had  rendered  a  suit  necessary,  the  court  would  probably  fix  the  costs 
of  the  suit  on  the  mortgagee.  Still,  however,  he  must,  until  actually 
paid  off,  retain  the  character  of  mortgagee,  with  all  the  rights  incident 
to  it."  [Cresswbll,  J. — As  far  as  concerns  the  jurisdiction  under  sec- 
tion 78,  the  judge  would  have  nothing  to  do  with  the  equity,  if  the  jury 
had  found  the  value.  Jervis,  C.  J. — Ought  the  judge  to  have  told  the 
jury,  that,  in  assessing  the  value  of  the  lease,  they  might  take  into 
their  consideration  the  equitable  charge  ?  If  that  is  so,  the  order  is 
wrong.]  The  effect  of  a  tender  in  equity  is  much  more  reasonable  than 
the  rule  of  law.  The  court  will  in  this  case,  it  is  submitted,  act  upon 
the  principle  laid  down  by  Lord  Abinger,  in  Phillips  v.  Clagett,  11  M. 
&  W.  84,  91,f — « It  has  been  the  practice  of  courts  of  law  (especially 
in  modern  times),  where  they  see  that  justice  requires  the  interference 
of  a  court  of  equity,  and  that  a  court  of  equity  would  interfere, — in 
every  such  case  to  save  the  parties  the  expense  of  proceeding  to  a  court 
of  equity,  by  .giving  them  the  aid  of  the  equitable  jurisdiction  of  a 
court  of  common  law,  to  enable  them  to  effect  the  same  purpose."  It 
would  be  manifestly  inequitable  and  unjust  to  compel  the  defendants  to 
give  up  the  lease  in  this  case  without  getting  back  their  advance,  or 
being  driven  for  redress  to  a  court  of  equity. 

Jervis,  C.  J. — It  seems  to  me  that  this  rule  ought  to  be  made  abso- 
lute. The  view  I  take  of  the  case  renders  it  unnecessary  for  me  to 
give  any  opinion  either  upon  the  construction  of  the  78th  section  of  the 
statute  or  upon  the  extent  of  the  equitable  jurisdiction  of  the  court. 
The  postea  shows  that  some  agreement  was  *come  to  at  the  trial.  r*7qq 
I  regret  very  much  that  the  counsel  cannot  agree  as  to  what  L 
that  agreement  was :  and  the  parties  have  not  thought  fit  to  instruct 

(a)  Ante,  p.  97. 
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the  court  on  the  matter  by  affidavit.  Being,  therefore,  wholly  unable 
to  see  whether  the  order  is  right  or  wrong,  I  think  it  ought  to  be  set 
aside. 

Maule,  J. — I  also  think  this  rule  should  be  made  absolute.     I  do 
not  quite  enter  into  the  difficulties  felt  by  my  Lord  Chief  Justice.     I 
think  we  can  sufficiently  see  upon  the  instrument  before  us  what  was 
the  agreement  between  the  parties.     They  agreed  that  the  jury  should 
conduct  themselves  in  the  matter  stated  in  the  postea,  viz.,  that  they 
should  find  the  amount  of  damages  sustained  by  reason  of  the  deten- 
tion of  the  lease,  and  should  be  discharged  from  finding  the  value  of 
the  lease  itself, — subject  to  the  condition  that  neither  party  should 
take   advantage  of  the  want  of  an  assessment  of  the  value  of  the 
chattel  for  which  the  action  is  brought,  so  as  to  prevent  the  plaintiff's 
obtaining  the  damages  according  to  the  finding  of  the  jury.    It  is  not 
a  verdict  properly  found  under  the  direction  of  the  judge.   That  being 
so,  if  I  were  called  upon  to  decide  positively  whether  such  an  order  as 
that  now  under  consideration  could  be  made  under  the  78th  section  of 
the  17  &  18  Vict.  c.  125,  I  should  be  disposed  to  say  that  the  case  did 
not  fall  within  that  provision ;  because  it  seems  to  me  that  the  78th 
section  was  intended  to  apply  to  a  regular  and  legal  finding.    Now,  the 
regular  and  legal  finding  here  would  be,  a  finding  of  so  much  for  the 
value  of  the  lease,  and  so  much  by  way  of  damages  for  its  detention. 
Before  the  passing  of  the  Common  Law  Procedure  Act,  in  detinue  the 
defendant  had  the  option  to  retain  possession  of  the  chattel,  paying  the 
sum  at  which  the  jury  thought  proper  to  assess  its  value.     That  was 
*7401  ^  t0  °Perate  ^^hip  on  the  plaintiff  in  many  *cases.     The 
J  plaintiff  might  not  be  willing  to  lose  the  article :  it  might  have 
a  value  considerably  larger  in  his  estimation  than  that  fixed  by  the 
jury.     To  prevent  that  inconvenience  and  hardship,  the  statute  pro- 
vides, not  that  the  option  shall  in  all  cases  be  taken  away,  but  "  that 
the  court  or  a  judge  shall  have  power,  if  they  or  he  see  fit  so  to  do, 
upon  the  application  of  the  plaintiff  in  any  action  for  the  detention  of 
any  chattel,  to  order  that  execution  shall  issue  for  the. return  of  the 
chattel  detained,  without  giving  the  defendant  the  option  of  retaining 
such  chattel  on  paying  the  value  assessed," — only  in  certain  cases, — in- 
trusting it  to  the  discretion  of  the  court  or  a  judge  to  determine  ac- 
cording to  the  circumstances  of  each  case  whether  or  not  it  is  fit  to 
order  that  the  chattel  itself  shall  be  restored.    The  effect,  therefore,  of 
the  78th  section,  is,  to  enable  the  court  or  the  judge  to  make  such  an 
order  where  it  would  be  unjust  to  allow  the  defendant  to  have  the  op- 
tion, and  where  he  can,  and  in  the  opinion  of  the  court  or  judge 
ought  to,  restore  the  chattel  in  specie.     That  is  a  provision  entirely 
dealing  with  a  case  of  option  before  the  statute.     If  the  value  of  the 
chattel  is  not  assessed  by  the  jury,  the  course  provided  by  the  78th 
section  is  not  applicable.    The  agreement  entered  on  the  postea  moans 
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no  more  than  this,  that  the  absence  of  an  assessment  of  value  shall  not 
have  the  effect  of  preventing  the  verdict  from  taking  effect  so  far  as  it 
legally  can  take  effect.  The  jurisdiction  of  the  judge  under  s.  78 
being  solely  applicable  to  a  case  where  the  value  is  found,  I  think  such 
an  order  as  that  section  contemplates  cannot  be  made  where  such  value 
has  not  been  found.  But,  supposing  the  order  could  have  any  opera- 
tion at  all,  it  seems  to  me  that  this  is  not  a  case  in  which  the  discretion 
should  have  been  exercised  by  the  judge.  Where  parties  have  come  to 
an  agreement  such  as  this,  the  court  may  very  properly  say, — as  has 
been  said  in  cases  *where  a  certificate  for  costs  has  been  asked  r*741 
for  when  a  verdict  has  been  taken  by  consent, — "You  have  *- 
agreed  that  a  verdict  shall  be  entered  in  a  particular  way :  we  cannot 
make  a  new  agreement  for  you."  The  parties  have  agreed  to  stand 
upon  the  record  as  they  have  framed  it.  That  being  so,  I  do  not  think 
it  at  all  a  proper  thing  that  the  court  or  a  judge  should  be  called  upon 
to  make  an  order  embodying  terms  not  found  in  the  agreement,  or  that 
they  ought  to  do  so  even  if  it  were  competent  to  them  to  do  it.  For 
these  reasons,  I  concur  with  the  Lord  Chief  Justice  in  thinking  that 
this  rule  should  be  made  absolute. 

Cresswell,  J. — My  Lord  and  my  two  learned  Brothers  being,  as  I 
understand,  agreed  that  the  order  made  by  me  in  this  case  should  be 
rescinded,  the  rule  will  of  course  be  made  absolute.  I  am  glad  that 
they  have  arrived  at  this  conclusion,  as  it  relieves  me  from  entering 
upon  a  discussion  of  the  agreement  entered  into  by  the  counsel  at  the 
trial,  and  of  the  conclusions  which  I  drew  from  it. 

Williams,  J. — I  also  am  of  opinion  that  the  rule  to  set  aside  my 
Brother  Cresswell's  order  should  be  made  absolute.  I  regret  very 
much  that  we  cannot  put  an  end  to  the  litigation  between  these  parties, 
and  make  the  plaintiff  pay  the  150Z.,  which  he  ought  in  justice  to  pay. 
The  order  clearly  must  be  set  aside,  as  there  were  no  materials  before 
the  learned  judge  to  warrant  it.  It  is  unnecessary  to  say  whether  or 
not  the  jury  might,  in  estimating  the  value  of  the  lease  to  the  plain- 
tiff, have  taken  into  their  consideration  the  equitable  charge  upon  it, 
though  I  incline  to  think  that  in  good  sense  and  justice  they  ought  to 
be  able  to  do  so.  The  only  question  for  us  to  consider,  is,  whether  my 
Brother  Cresswell  had  power  under  the  statute  to  make  the  *order  r<t74o 
he  did.  I  think  he  clearly  had  none,  because  the  consent  of  the  L 
parties  to  discharge  the  jury  from  finding  the  value, — the  parties  over- 
looking the  consequences  to  which  such  consent  would  lead, — makes 
the  record  utterly  unmanageable.  It  is  impossible,  that,  upon  the 
finding  as  it  now  stands,  such  a  judgment  can  be  pronounced,  or  such 
an  execution  issue,  as  could  issue  at  common  law.  The  only  conside- 
ration that  could  at  all  justify  such  an  order  as  this,  would  be,  that  the 
absolute  consent  given  at  Nisi  Prius  precludes  the  defendants  from  ob- 
jecting to  it.    But  I  cannot  find  that  there  was  any  such  intention. 
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The  78th  section  was  intended  to  enable  the  court  or  a  judge  to  de- 
prive the  defendant  of  the  option  he  had  before,  of  retaining  the  chat- 
tel,— an  option  which  in  this  case  did  not  exist.  We  can  under  the 
circumstances  only  set  aside  the  order.  Rule  absolute.(a) 

(a)  A  second  action  was  brought  to  recover  the  deed,  and  is 1  now  pending. 


*743]  *In  re  BIRCH.    Jan.  81. 

To  entitle  ft  party  to  &  prohibition  to  restrain  commissioners  under  a  local  improvement  act  from 
proceeding  to  enforce  a  penalty  for  an  offence  against  the  act,  he  must  distinctly  show  that 
they  are  acting  without  jurisdiction  :  it  is  not  enough  to  show  that  it  is  doubtful,  upon  the  act 
of  parliament,  whether  their  jurisdiction  extends  to  the  place  where  the  alleged  offence  was 
committed.    "  Public  place/'  meaning  of. 

Near  to  the  town  of  Scarborough,  in  Yorkshire,  is  a  piece  of  land, 
called  the  South  Sands,  which  is,  and  which  immemorially  has  been, 
part  of  the  sea  shore,  and  which  is,  and  immemorially  has  been,  covered 
by  the  tide  of  the  North  Sea. 

On  the  14th  of  October  last,  after  the  tide  had  receded  therefrom, 
Thomas  Birch,  who  was  a  dealer  in  shells,  placed  on  a  part  of  the  said 
South  Sands,  that  is  to  say,  on  a  part  thereof  whioh  is,  and  immemo- 
rially has  been,  betwixt  the  ordinary  flux  and  reflux  of  the  tide,  a  small 
truck  or  stand,  with  a  few  shells  and  pebbles  thereon  for  sale.  For 
having  So  done,  he  was  shortly  afterwards  served  with  the  following 
summons : — 

« Improvement  Commissioners'  Office,  Scarborough, 

«  October  21st,  1854. 
«  Act  45  G.  3,  c.  xciv.  Sess.  1805. 

"I  hereby  give  you  notice  that  a  meeting  of  the  improvement  com- 
missioners will  be  held  in  the  Savings  Bank,  on  Tuesday,  the  24th 
instant,  at  10  o'clock  in  the  morning,  when  a  charge  will  be  brought 
against  you  for  violating  the  conditions  set  forth  in  the  Scarborough 
improvement  act  and  by-laws. 

«  By  order.    J.  S.  Whitlock, 

<Mr.  Thomas  Birch."  «  Clerk  and  surveyor. 

In  obedience  to  this  summons,  Birch  attended  at  the  time  and  place 
appointed,  for  the  purpose  of  making  his  defence  against  the  above 
charge,  and  served  upon  the  clerk  of  the  said  commissioners  the  fol- 
lowing notice : — 

*7441      "  *^°  ^e  comm^oner8  f°r  t^6  better  paving,  ^cleansing,  light- 
J  ing,  watching,  and  regulating  the  township  of  Scarborough,  in 
the  county  of  York. 

"  Gentlemen, — I  hereby  give  you  notice  that  the  supposed  offence 
for  which  you  have  summoned  me,  was  not  committed  within  your  juris- 
diction ;  and  that  you  will,  and  each  of  you  will,  be  held  responsible 
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for  the  consequences  of  your  illegal  proceedings.     Dated  this  24th  of 
October,  1854.  Thomas  Birch." 

At  the  time  and  place  mentioned  in  the  summons,  Birch  was  charged 
before  the  commissioners  with  having  on  the  14th  of  October  placed  a 
truck  or  stand,  with  shells  and  pebbles  upon  it  for  sale,  upon  the  part 
of  the  South  Sands  above  described.  Birch  claimed  to  be  heard  against 
the  charge,  but  the  rommissioners  refused  to  hear  him,  one  of  them 
saying  that  they  had  something  else  to  do  than  listen  to  him ;  and, 
without  allowing  him,  either  then  or  at  any  other  time,  an  opportunity 
of  being  heard  against  the  charge,  he  was  convicted  of  the  supposed 
offence,  and  fined  2s.  6i.,  upon  an  assumption  that  he  had,  by  placing 
his  truck  or  stand  on  the  part  of  the  sands  above  described,  been  guilty 
of  a  violation  of  the  Scarborough  improvement  act,  and  by-laws  made 
in  pursuance  thereof. 

On  the  5th  of  December  last,  Birch  was  served  with  a  summons,  as 
follows : — 

"  Borough  of  Scarborough,  in  the  county  of  York. 

"  To  Thomas  Birch,  of  William  Street,  in  the  township  of  Scarbo- 
rough, in  the  county  of  York,  dealer  in  shells. 

"  Whereas,  information  hath  this  day  been  laid  before  me,  the  under- 
signed George  Willis,  Esq.,  the  mayor,  one  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  borough  of  Scarborough,  and  the  liberties 
thereof,  in  the  county  of  York, — For  that  you,  Thomas  Birch, 


"unlawfully  have  refused  to  pay  on  demand  the  sum  of  2s.  6i., 


[*745 


being  the  amount  of  a  certain  fine  or  penalty  incurred  by  you  for  an 
offence  against  a  certain  act  of  parliament  made  in  the  session  of  par- 
liament held  in  the  forty-fifth  year  of  the  reign  of  Bang  George  the 
Third,  intituled  <  An  act  for  paving  and  otherwise  improving  the  streets 
and  other  places  in  the  township  of  Scarborough,  in  the  North  Riding 
of  the  county  of  York,  and  for  licensing  hackney-coaches,  and  esta- 
blishing other  regulations  in  the  said  township;'  and  which  fine  or 
penalty  was  imposed  on  you  by  the  commissioners  acting  under  that 
statute,  at  a  meeting  duly  convened  and  held  by  them  for  the  purposes 
of  the  said  act,  within  six  calendar  months  last  paat,  to  wit,  on  the 
24th  of  October,  1854,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided:  These  are,  therefore,  to  command  you,  in  Her 
Majesty's  name,  to  be  and  appear  personally  at  the  Town-Hall  in  Scar- 
borough aforesaid,  on  Wednesday,  the  6th  day  of  December  instant,  at 
11  o'clock  in  the  forenoon,  before  such  justices  of  the  peace  for  the  said 
borough  as  may  then  be  there,  to  answer  to  the  said  information,  and 
to  show  cause  why  a  warrant  should  not  be  issued  for  recovering  the 
said  fine  or  sum  of  2s.  6d.  by  distress  of  your  goods  and  chattels, 
together  with  the  costs  attendant  thereon.  Given  under  my  hand  and 
seal  at  the  borough  of  Scarborough  aforesaid,  this  5th  day  of  December, 
1854.  George  Willis,  Mayor." 

vol.  xv.— 63  2  t  2 
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In  obedience  to  this  summons,  Birch  duly  appeared  before  the  mayor 
to  defend  himself  against  the  matter  contained  therein ;  but  the  hear- 
ing was  from  time  to  time  adjourned. 

On  the  12th  of  December  last,  a  summons  was  taken  out  on  behalf 
of  Birch,  calling  upon  the  Scarborough  improvement  commissioners  and 
*7ifil  @eorge  Willis  to  show  "cause  why  a  writ  of  prohibition  should 
-*  not  issue,  to  prohibit  the  said  commissioner^  and  the  said  George 
Willis  from  further  proceeding  in  the  hearing  of  the  above  complaint, 
and  otherwise  acting  in  the  premises.  On  the  21st,  an  order  was  made 
by  Jervis,  C.  J.,  by  consent,  staying  the  proceedings  until  the  sixth 
day  of  Hilary  Term, — « the  said  Thomas  Birch  to  be  at  liberty  to  make 
such  application  to  the  court  as  he  might  be  advised :  all  parties  under- 
taking that  no  question  should  be  raised  as  to  the  form  or  regularity  of 
the  proceedings  taken  by  either  party ;  and  that  the  only  question  to 
be  discussed  should  be,  whether  the  commissioners  had  jurisdiction  under 
the  statute  in  the  locus  in  quo ;  the  costs  of  that  order,  and  incident 
thereto,  to  abide  the  event  of  the  argument  of  any  rule  which  might  be 
obtained  on  the  above  application." 

Upon  affidavits  disclosing  the  above  facts,  and  also  stating  that  the 
said  South  Sands  were  and  from  time  immemorial  had  been  part  of  the 
manor  of  Scarborough,  and  the  property  of  the  lords  of  the  said  manor ; 
that  the  part  of  the  said  South  Sands  whereon  Birch's  truck  or  stand 
was  so  placed  as  aforesaid,  and  for  which  he  was  convicted  and  fined  as 
aforesaid,  was  not  at  the  time  when  his  supposed  offence  was  committed, 
nor  is,  "  a  street,  lane,  alley,  or  public  place  or  public  passage,  in  the 
township  of  Scarborough,  within  the  meaning  of  the  said  act,  and  was 
not  at  the  time  of  the  said  supposed  offence,  nor  is  it,  as  the  defendant 
had  been  advised  and  believed,  within  the  jurisdiction  of  the  said  com- 
missioners ;"  that  Birch  had,  in  common  with  many  other  inhabitants 
of  Scarborough,  always  pursued  his  said  calling  on  the  said  part  of  the 
said  sands,  until  October  in  last  year,  without  complaint  or  molestation, 
and  had  always  done  so  openly  and  without  leave  of  any  one,  and  as  of 
right,  as  he  believed ;  and  that  he  had  never  caused  any  obstruction, 
*#™7-i  nor  done  anything  *thereon  except  the  act  for  which  the  pro- 
-"  ceedings  in  question  were  threatened,  and  other  acts  of  a  like 
kind,  which,  as  he  had  been  advised  and  believed,  he  had  a  right  to  do 
without  any  one's  leave. 

Atkinson,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
in  the  terms  of  the  summons  of  the  12th  of  December,  on  the  ground 
that  the  Scarborough  improvement  commissioners  had  no  jurisdiction 
over  the  locus  in  quo.  He  referred  to  Blundell  v.  Oatterall,  5  B.  & 
Aid.  268  (E.  C.  L.  R.  vol.  7).(a) 

(a)  When  the  motion  waa  first  made,  the  affidavit  insufficiently  stated  the  original  oomplaint 
against  the  applicant,  and  the  ground  upon  which  the  commissioners  had  imposed  the  fine  upon 
him ;  bat  the  court  permitted  it  to  be  amended  in  this  respect 
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S.  Temple  now  showed  cause.(a) — The  act  of  *parliament  in  r*74ft 
question, — the  45  Or.  3,  c.  xciv.,  recites,  that,  "whereas  the  *- 
several  streets,  lanes,  alleys,  and  public  ^passages  in  the  town-  r*74Q 
ship  of  Scarborough,  within  the  borough  and  parish  of  Scar-  *- 

(a)  The  affidavits  filed  in  opposition  to  the  motion  were  those  of  William  Tindall,  the  collector 
of  the  Scarborough  improvement  rates,  and  of  Thomas  Purnell  and  William  Rowntree,  two  of 
the  commissioners. 

TindalTs  affidavit  stated,  that  the  deponent  had  known  and  been  well  acquainted  with  the 
town  of  Scarborough  for  many  years,  and  that  Scarborough  is  mneh  frequented  during  the 
summer  months  by  people  from  all  parts  of  the  kingdom,  who  resort  thither  for  the  purpose  of 
sea-bathing  and  drinking  the  mineral  waters : 

That  the  management  of  the  paving,  lighting,  and  cleansing  of  the  town  of  Scarborough  is 
verted  in  the  commissioners  for  the  improvement  of  the  town  of  Scarborough,  and  that  they 
have  expended  large  sums  of  money  in  effectually  draining,  cleansing,  paving,  and  lighting  the 
same,  and  have  during  the  past  year,  at  a  cost  of  upwards  of  1700/.,  collected  in  an  iron 
tube  or  tunnel  inserted  in  the  South  Sands,  at  some  depth  from  the  surface,  carried  through 
them,  and  covered  in,  and  by  that  means  conveyed  away  to  a  part  considerably  distant,  the 
drainage  of  the  town,  which  had  before  been  discharged  upon  the  surface  of  the  sea  sands,  and 
near  to  the  place  appropriated  for  bathing,  and  which  drainage  was  from  the  increasing  size  of 
the  town  becoming  very  disagreeable  and  offensive,  and  likely  to  prove  injurious  to  the  interests 
of  Scarborough  as  a  sea-bathing  place  : 

That  the  part  of  the  said  sands  usually  known  by  the  name  of  the  South  Sands,  forms  a  bay, 
from  which  the  town  of  Scarborough  rises  in  a  succession  of  public  streets ;  that  the  houses 
forming  the  said  streets  extend  down  from  the  adjoining  rising  ground  on  to  the  beach,  of  which 
the  said  shore  is  a  part,  and  that  a  very  large  proportion  of  the  said  houses  open  and  have  their 
public  access  to  the  said  beach,  and  that  to  the  said  proportion  of  houses  the  principal  communi- 
cation is  by  passing  and  re-passing  upon  and  over  the  said  beach ;  and  that,  at  some  states  of 
the  tide,  the  sea  reaches  up  to  the  said  houses ;  and,  not  only  the  said  houses,  but  also  a  large 
proportion  of  the  houses  forming  the  streets  of  the  town  as  it  ascends  the  rising  ground 
from  the  said  bay  and  beach  have  been,  until  the  before-mentioned  improvement  made  by 
the  said  commissioners,  drained  by  emptying  their  drains  and  sewers  upon  the  surface  of  the 
said  sands : 

That  Scarborough  is  a  sea-port,  and  that,  at  one  point  or  end  of  the  said  bay  is  the  public 
harbour  of  the  said  port,  which  harbour  is  composed  of  certain  quays,  piers,  and  jetties,  some 
of  them  extending  considerably  beyond  the  ordinary  low-water  mark  of  the  tides  of  the  North 
Bea;  and  that  a  large  proportion  of  the  carts  and  carriages  communicating  with  and  carrying 
goods  and  merchandise  and  other  materials  from  or  to  the  said  quays,  piers,  and  jetties,  or 
from  or  to  the  ships  or  vessels  resorting  to  the  said  port,  and  lying  within  the  said  harbour, 
ordinarily  pass  and  re-pass  over  portions  of  the  said  beach  and  shore  of  tho  said  bay  and 
South  Sands : 

That  there  are  several  publio  highways  leading  to  and  from  the  town  of  Scarborough  and 
various  towns  and  places  in  the  adjacent  country,  one  of  the  termini  of  each  of  which  is  upon 
the  said  South  Sands ;  and  that  one  public  highway  leading  to  and  from  the  town  of  Scarborough 
to  and  from  the  towns  of  Filey,  Bridlington,  and  many  other  towns  and  villages,  and  known  by 
the  name  of  the  Filey  Road,  has  one  of  its  public  termini  on  the  said  South  Sands  neas^to  the 
place  where  the  said  Thomas  Birch  kept  his  said  %/uck  as  in  his  affidavit  mentioned,  and  from 
which  said  towns  and  villages  the  principal  and  most  convenient  communication  with  many  of 
the  said  houses,  and  with  the  said  harbour,  is  over  and  across  the  said  South  Sands,  and  that 
part  on  whioh  the  said  Thomas  Birch  kept  his  said  truck  as  aforesaid : 

That  the  whole  of  the  bay  commonly  called  and  known  by  the  name  of  the  South  Sands,  on 
one  portion  of  which  said  sands  the  said  truck  of  the  said  Thomas  Birch  was  placed  as  aforesaid, 
has  from  time  whereof  the  memory  of  man  is  not  to  the  contrary  been  used  and  enjoyed  by 
great  numbers  of  persons  resorting  from  all  parts  of  the  kingdom  to  the  said  town  of  Soar- 
borough  in  the  bathing  season,  as  a  publio  promenade  for  persons  on  foot  and  on  horseback 
and  in  carriages,  at  certain  hours  of  the  day,  both  during  and  after  the  usual  hours  of  bathing : 

That  the  said  commissioners  have  formed  a  flagged  footpath,  and  made  a  good  road  adjoining 
part  of  the  said  sands,  and  that  they  light  and  repair  the  same  and  also  all  the  streets  and  houses 
which  adjoin  to  and  abut  upon  the  said  sands,  and  lay  and  receive  rates  from  the  occupiers  of 
houses  and  property  adjoining  thereto,  and  also  light  the  said  sands  and  the  harbour,  and  a  part 
of  the  said  piers,  and  receive  rates  in  respect  of  the  dwelling-house  of  the  harbour-master  of  the 
said  port,  situate  on  one  of  the  said  piers,  and  also  from  or  in  respect  of  other  buildings  situate 
on  the  said  sands,  harbour,  and  piers : 
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*7W1  borough,  in  the  north  riding  *of  the  county  of  York,  are  in  many 
-J  places  incommodious  and  unsafe  for  passengers,  being  ill  payed 
and  not  sufficiently  cleansed,  lighted,  and  watched,  and  are  subject  to 
various  nuisances,  annoyances,  encroachments,  and  obstructions,  and  it 
would  greatly  tend  to  the  convenience,  benefit,  and  safety  of  the  public, 
as  well  as  the  owners  and  inhabitants  of  houses  within  the  said  town- 
ship of  Scarborough,  and  to  all  persons  resorting  thereto,  if  the  streets, 
lanes,  alleys,  and  public  passages  therein  were  properly  paved,  cleansed, 
lighted,  watched,  and  regulated,  and  all  nuisances,  annoyances,  en- 
croachments, and  obstructions  therein  removed  and  prevented ;  and  it 
would  also  greatly  tend  to  the  convenience  and  benefit  of  the  public 
if  the  hackney-coaches,  chairs,  porters,  coal-carriers,  water-carriers, 
trucks,  carts,  and  other  carriages  within  the  township  of  Scarborough 
aforesaid  were  licensed  and  put  under  proper  regulations;"  and 
the  first  section  appoints  commissioners  for  carrying  the  act  into 
effect, — amongst  others,  the  bailiffs  of  the  borough  for  the  time  being, 
for  whom  the  mayor  is  now  substituted.  Whether  Birch  was  guilty  of 
the  offence  for  which  he  was  fined  by  the  commissioners  or  not,  is 
*7c-.-i  *not  for  the  court  to  determine:  the  only  question  here  is,  whe- 
-*  ther  the  commissioners  had  jurisdiction  over  the  spot  where  the 
supposed  offence  was  committed.  Now,  the  act  of  parliament  necessa- 
rily confers  upon  them  very  large  powers.  Thus,  the  12th  section  autho- 
rizes them  to  cause  lamp-irons  or  lamp-posts  to  be  put  up,  affixed  into, 
upon,  or  against  the  ground  adjoining  to,  or  the  walls  or  pallisades  of 

That  the  said  commissioners  employ  and  pay  a  person  to  collect  and  remove  the  offal,  filth,  and 
refuse  which  from  time  to  time  is  deposited  and  oast  on  the  said  sands  and  fore-shore,  so  as 
to  prevent  any  annoyance  to  parties  frequenting  the  same ;  and  that  the  place  whore  the  said 
Thomas  Birch  caused  the  said  obstruction,  and  which  he  was  ordered  to  remove,  and  fined  for 
not  removing,  was  near  to  the  place  which  is  set  apart  for  the  ladies  to  bathe,  and  on  that 
part  of  the  sands  which  after  the  usual  bathing  hours  is  most  frequented  for  walking,  riding; 
and  driving ;  and  that,  unless  proper  control  can  be  exercised  by  some  public  body,  a  most 
serious  obstruction  and  impediment  will  take  place  to  the  user  of  the  said  publio  place  as 
hitherto  enjoyed : 

That  the  place  on  which  the  said  Thomas  Birch  placed  and  kept  his  said  truck,  as  in  his 
affidavit  mentioned,  waB  in  the  township  and  borough  of  Scarborough  aforesaid ;  and  that,  before 
the  said  Thomas  Birch  was  summoned  before  the  said  commissioners,  as  in  his  affidavit  men- 
tioned, he  had  been  duly  warned  and  ordered^  by  authority  of  the  said  commissioners,  to  romove 
his  said  truck,  which  he  persisted  in  refusing  or  neglecting  to  do;  and  that  his  continuing  to 
retain  his  said  truck  in  the  said  place,  was,  in  the  judgment  of  the  commissioners,  contrary  to 
the  statute  in  that  case  made  and  provided,  and  the  publio  polioy  and  well  being  of  the  town 
and  borough  of  Scarborough,  and  that  the  said  plaoje  in  which  the  said  truck  was  so  placed  as 
aforesaid,  was,  in  the  judgment  of  the  said  commissioners,  a  publio  place  within  the  meaning 
of  the  said  act  of  parliament : 

And  that,  although  there  is  no  manor  of  Scarborough,  yet  that  the  corporation  of  Scarborough 
are  or  claim  to  be  owners,  not  only  of  the  said  shore  between  high  and  lower  mark,  but  also  of 
the  soil  and  freehold  of  all  the  ancient  publio  highways  and  streets  of  the  said  town ;  and  the 
said  commissioners  have  exercised  all  the  powers  of  the  said  act  as  herein  set  forth,  with 
the  full,  knowledge,  and  without  any  complaint  or  protestation  on  the  part  of  the  said  cor- 
poration. 

The  other  affidavits  stated,  that  Birch  was  duly  summoned  and  had  every  opportunity  afforded 
him  of  being  heard  in  answer  to  the  charge  before  he  was  fined;  and  that  similar  fines  had 
previously  been  imposed  upon  other  parties  for  obstructions  of  the  like  character  with  that  for 
which  Birch  was  summoned. 
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any  of  the  houses,  tenements,  or  buildings  already  built,  or  hereafter  to 
be  built,  within  the  said  township  of  Scarborough,  as  they  should  think 
proper  or  convenient.  The  affidavits  show  that  there  are  houses  on  the 
locus  in  quo  where  lamps  are  affixed  under  the  authority  of  that  section. 
The  13th  and  16th  sections  provide  for  the  removal  of  ashes,  filth,  &c, 
from  the  streets,  lanes,  or  other  public  passages  or  places.  The  17th 
section,  "  in  order  that  the  streets,  lanes,  and  other  public  passages  and 
places  already  or  hereafter  to  be  made  or  built  within  the  said  township 
of  Scarborough,  may  be  properly  flagged,  paved,  and  cleansed,  and  that 
all  annoyances,  obstructions,  nuisances,  and  encroachments  therein  may 
be  removed,  and  the  present  and  future  drains,  sinks,  gutters,  and  water- 
courses for  conveying  the  water  and  filth  out  of  the  said  streets,  lanes, 
public  passages,  and  places,  into  the  common  sewers  or  drains,  may  be 
amended,  repaired,  cleansed,  altered,  and  scoured,  and  new  ones  (if  ne- 
cessary) be  made,"  enacts  "that  it  shall  and  may  be  lawful  for  the  said 
commissioners,  when  and  so  often  as  they  shall  think  proper,  to  order  or 
direct  and  cause  all  or  any  of  the  present  and  future  pavements  in  the 
several  streets,  lanes,  and  other  public  passages  and  places  within  the  said 
township  of  Scarborough  (except  the  market-place  and  the  streets  where 
the  markets  and  fairs  are  usually  held),  as  well  in  those  parts  used  by 
carriages  as  those  used  by  foot-passengers,  to  be  taken  up,  and  the  said 
streets,  lanes,  and  other  public  passages  and  places  to  be  flagged,  paved, 
&c,  *as  the  said  commissioners  shall  think  proper."  The  18th  r*7f-<> 
section  empowers  the  commissioners  to  take  in  new  streets,  and  *- 
make  them  public  highways.  The  19th  section  enables  them  to  make 
sewers,  &c,  in,  along,  or  across  any  of  the  streets,  lanes,  public  passages, 
and  places,  and  along  or  across  any  yards  within  the  said  township  of 
Scarborough,  and  to  charge  the  expense  upon  "  the  owners  of  such  houses 
or  buildings  as  now  are  or  hereafter  shall  be  built  adjoining  to  and  mak- 
ing use  of  such  common  sewer  or  sewers."  The  20th  section  provides 
that  the  market-place  and  the  streets  where  the  markets  and  fairs  are 
usually  held,  shall  be  paved  and  repaired  by  the  bailiffs  and  burgesses, 
and  their  successors.  Then  follow  provisions  for  the  appointment  of 
watchmen,  and  defining  the  districts  within  which  they  are  to  act,  and 
for  the  regulation  of  hackney-coaches,  chairmen,  &c,  and  the  prohibition 
of  nuisances,  &c.  [Maule,  J. — Is  there  any  provision  for  the  regulation 
of  the  bathing-machines  ?]  None :  the  act  is  silent  as  to  them.  The 
jurisdiction  of  the  commissioners  does  not  necessarily  fail  because  there 
are  certain  powers  to  be  exercised  which  are  applicable  only  to  some  of 
the  public  places.  Blundell  v.  Catterall  does  not  in  the  smallest  degree 
bear  upon  this  case :  there,  the  proprietor  of  an  hotel  on  the  shore  at 
Great  Crosby  claimed,  as  against  the  lord  of  the  manor,  the  right  of 
traversing  the  sands  between  high  and  low-water  mark ;  and  three  judges 
(against  one)  held  that  there  was  no  such  common  law  right.  [Crebs- 
WELL,  J. — Could  the  commissioners  appoint  watchmen  to  watch  the 
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shore  between  high  and  low-water  mark  ?]  No  doubt  they  might.  [Jer- 
vis, C.  J. — Where  there  is  a  fact  disputed,  the  usual  course  is  to  direct 
the  applicant  to  declare  in  prohibition.  I  see  nothing,  however,  in  the 
affidavits  here  to  show  that  the  locus  in  quo  is  not  a  "public  place" 
within  the  act.] 

^--o-i  *Atkinson9  Serjt.,  in  support  of  his  rule.— The  locus  in  quo, 
J  if  a  "  public  place"  at  all,  is  not  of  the  kind  meant  by  the  act 
of  parliament.  The  provisions  as  to  paving,  watching,  lighting,  and 
watering ',  for  instance,  are  not  applicable  to  that  portion  of  the  sea  shore 
which  is  covered  by  the  flow  of  the  tide.  [Maule,  J. — Suppose  a  por- 
tion of  it  were  enclosed  and  had  streets  formed  upon  it,  it  would  then 
become  within  the  act  ?]  No  doubt,  it  would.  [Jeevis,  C.  J. — Do  you 
contend  that  a  place  cannot  be  a  "  public  place,"  that  is  not  paved  or 
watered  ?]  No.  The  proper  definition  of  a  public  place  probably  would 
be,  a  place  where  the  public  have  a  right  to  go.  [Jervis,  C.  J. — A 
"public  place"  within  the  act,  seems  to  be  a  place  where  the  public  in 
fact  go,  where  the  protection  provided  by  the  act  is  required  for  the 
convenience  of  the  public]  The  affidavits,  even  if  that  were  the  mean- 
ing, do  not  show  that  the  South  Sands  is,  in  fact,  a  public  place ;  only 
that  several  public  streets  terminate  or  abut  thereon.  [Jervis,  C.  J. — 
It  is  sworn  on  the  one  side,  and  not  denied  on  the  other,  that  the  South 
Sands  between  high  and  low-water  mark  are  within  the  township  of 
Scarborough.  The  act  speaks  of  "public  places :"  and  certainly  public 
convenience  requires  us  rather  to  lean  in  favour  of  holding  it  to  be  within 
the  jurisdiction  of  the  commissioners.]  But,  it  must  not  only  be  a  "pub- 
lic place,"  but  one  "made  or  built,"  or  "laid  out  and  made,"— of  a  par- 
ticular kind.  [Jervis,  C.  J. — The  statute,  I  think,  could  not  intend 
that  a  place  should  not  be  a  "public  place"  unless  artificially  constructed. 
Maule,  J. — Suppose  the  sands  existed  in  their  original  state  in  the  pos- 
session of  a  private  individual,  might  they  not  be  said  to  be  made  a 
"public  place"  by  being  dedicated  to  the  public?]  The  word  "made," 
construed  by  the  maxim,  "Noscitur  a  sociis,"  will  not  bear  that  construc- 
tion.    Again,  it  appears  that  the  sands  in  question  are  the  property  of 

*7*UT  t'ie  *or(*  °^  ^e  manor>  wh°8e  rights  are  expressly  saved  by  the 
■*  91st  ^section  of  the  act.  [Maule,  J. — It  seems  that  the  com- 
missioners have  actually  taken  possession  of  the  sands,  by  laying  pipes 
therein :  are  we  upon  such  a  motion  as  this  to  disturb  that  possession  ?] 
It  may  be  that  the  pipes  were  laid  down  with  the  consent  of  the  lord. 
In  Loveridge  v.  Hodgson,  2  B.  &  Ad.  602  (E.  C.  L.  R.  vol.  22),— a  case 
not  unlike  this, — it  was  held,  that  the  57  G.  3,  c.  xxix.,  did  not  give  the 
commissioners  authority  to  take  under  their  jurisdiction,  or  to  make  a 
rate  for  lighting  and  watching,  the  foot-paths  on  the  side  of  the  turnpike- 
roads  within  the  jurisdiction  of  the  act.  [Maule,  J. — It  is  somewhat 
remarkable  that  the  act  makes  no  mention  of  the  sands.     Cresswell, 
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J. — The  18th  section  (a)  tends  to  show  that  "place"  was  not  meant  to 
be  confined  to  places  having  houses  on  either  side.]  The  case  of  Blun- 
dell  v.  Catterall  shows  that  the  circumstance  of  the  public  in  point  of 
fact  resorting  to  the  sands  does  not  make  it  a  "public  place"  within  the 
meaning  of  the  act.  Lastly,  the  learned  Serjeant  prayed  to  be  allowed 
to  declare  in  prohibition,  to  try  the  fact  of  the  locus  in  quo  being  a  pub- 
lic place. 

♦Jervis,  C.  J. — I  think,  upon  the  materials  which  are  before 


us,  we  are  bound  to  discharge  this  rule.     There  is  no  affidavit 
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that  the  place  where  Birch  committed  the  alleged  obstruction,  was  not 
in  fact  a  public  place.  Birch's  affidavit  only  states,  that  the  South 
Sands  were  part  of  the  manor  of  Scarborough,  and  were  not  "  a  street, 
lane,  alley,  or  public  place  or  public  passage  in  the  township  of  Scar- 
borough, within  the  meaning  of  the  act  of  parliament,  and  was  not,  as 
he  was  advised  and  believed,  within  the  jurisdiction  of  the  said  commis- 
sioners." On  the  other  hand,  it  is  sworn  that  the  commissioners  have 
always  exercised  control  over  it,  and  assumed  it  to  be  within  their  juris- 
diction ;  and  their  whole  conduct  with  respect  to  it  shows  that  they 
were  acting  under  the  bonfi  fide  belief  that  it  was  within  their  jurisdic- 
tion. To  say  the  least,  it  is  matter  of  very  considerable  doubt  upon  the 
construction  of  the  act  of  parliament,  whether  they  have  jurisdiction  or 
not.  Now,  a  prohibition  is  not  a  matter  of  absolute  right :  the  party 
asking  for  it  is  bound  to  make  out  a  clear  case.  If  he  can  show  that 
the  commissioners  have  acted  beyond  their  jurisdiction,  the  applicant 
has  his  remedy  by  action.  Not  being  satisfied  that  he  is  entitled  to 
have  this  rule  made  absolute,  we  can  only  discharge  it. 

Maule,  J. — I  also  think  this  rule  should  be  discharged.  The  case  is 
by  no  means  free  from  difficulty  upon  the  construction  of  the  act.  The 
commissioners,  however,  have,  it  seems,  acted  upon  the  assumption  that 
they  had  jurisdiction  over  the  South  Sands  as  over  any  other  street  or 
public  passage  or  place  within  the  township ;  and  nobody  suggests  that 
what  they  have  done  has  ever  been  the  subject  of  complaint.  They 
have  expended  a  large  sum  of  money  in  the  exercise  of  the  powers  of 
draining  given  to  them  by  the  act,  in  carrying  tubes  for  that  purpose 
under  and  through  the  sands  in  question,  and  which  sum  has  been  raised 

{%)  Which  enacts,  "that,  when  any  new  street  shall  be  laid  oat  and  made  in  the  said  town- 
ship of  Scarborough  (such  streets  being  thoroughfares),  and  shall  be  well  and  sufficiently  flagged 
and  paved  with  good  and  substantial  sea  cobbles,  and  put  in  good  order  and  repair,  to  the  satis- 
facton  of  the  said  commissioners,  then,  on  application  of  the  owner  or  owners  of  the  soil,  or  of 
the  owner  or  owners  of  the  adjoining  houses  of  such  streets,  or  a  majority  of  them,  it  shall  be 
lawf«l  for  the  said  commissioners,  and  they  are  empowered,  from  time  to  time,  by  writing  under 
their  hands,  to  deolare  the  same  to  be  public  highways ;  and,  from  and  after  such  declaration 
made,  such  new  streets  and  ways  as  aforesaid,  and  every  of  them,  shall  be  deemed  and  taken  to 
be  publio  highways  to  all  intents  and  purposes,  and  be  repaired  and  kept  in  repair  by  the  said 
conraissioners  as  the  other  parts  of  the  streets,  lanes,  alleys,  and  public  passages,  except  as 
hereinbefore  excepted,  within  the  said  township,  are  by  this  act  directed  to  be  managed  and 
governed." 
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*7^fi1  ^  means  °^  *rates  which  nobody  seems  to  have  objected  to. 

-*  Under  these  circumstances,  I  do  not  think  we  are  properly  called 
upon  to  stop  these  proceedings  by  issuing  a  prohibition.  The  applicant 
may  try  the  question  of  jurisdiction  more  rapidly,  and  probably  more 
cheaply,  by  an  action.  For  these  reasons,  I  concur  with  my  Lord  in 
thinking  that  this  rule  should  be  discharged. 

Cresswell,  J. — I  am  of  the  same  opinion.  We  are  not  bound  to 
grant  a  prohibition  ex  debito  justitiae,  nor  unless  we  are  clearly  satisfied 
that  the  inferior  jurisdiction  is  about  to  exceed  its  powers.  I  admit 
that  the  construction  of  this  act  is  by  no  means  free  from  doubt.  My 
Brother  Atkinson  says,  amongst  other  things,  that,  though  the  public 
used  the  sands,  they  did  not  use  them  of  right,  and  therefore  they  are 
not  a  "  public  place"  within  the  meaning  of  the  act  of  parliament.  I 
think  his  construction  on  this  point  is  not  correct.  The  metropolitan 
police-act,  3  &  4  Vict.  c.  84,  authorizes  a  police-constable  to  take  into 
custody  persons  furiously  riding  or  driving  in  any  highway  or  public 
thoroughfare  or  place.  Suppose  the  offence  to  be  committed  in  Hyde 
Park,  could  it  be  said  not  to  have  been  committed  in  a  public  place, 
because  Hydo  Park  is  not  for  all  purposes  a  public  place  ?  The  affidavit 
upon  which  this  motion  was  founded,  does  not  state  that  the  place  in 
question  was  not  in  fact  a  public  place,  but  that  it  was  not  "  a  street, 
lane,  alley,  or  public  place,  or  public  passage  in  the  township  of  Scar- 
borough, within  the  meaning  of  the  said  act,"  and  was  not,  as  the  depo- 
nent was  informed  and  believed,  within  the  jurisdiction  of  the  commis- 
sioners. And  then  it  goes  on  to  state  something  which  is  inconsistent 
with  that,  viz.,  that  the  deponent  had/ in  common  with  many  other 
inhabitants  of  Scarborough,  always  pursued  his  calling  of  a  dealer  in 
shells  and  pebbles  on  the  said  part  of  the  said  sands,  until  October  in 
^--..j  last  year,  without  complaint  or  *molestation,  and  had  always  done 

J  so  openly  and  without  leave  of  any  one,  and  as  of  right,  as  he 
believed.  If  they  were  there  as  of  right,  the  applicant  cannot  consist* 
ently  contend  that  it  is  not  a  public  place.  For  these  and  the  reasons 
given  by  my  Lord  and  my  Brother  Maule,  I  concur  with  them  in  thinl- 
ing  that  the  remedy  by  action  is  the  better  course. 

Rule  discharged. 


SIMPSON  v.  SADD.    Jan.  31. 

Practice  ae  to  allowing  affidavits  to  be  filed  in  answer  to  "new  matter/'  under  the  45th  ration 
of  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict,  o.  125. 

The  writ  of  summons  in  this  action  was  issued  on  the  6th  of  April, 
1854.  The  declaration  was  delivered  on  the  8th  of  April,  the  plaiitiff 
thereby  seeking  to  recover  1602.  11*.,  the  price  of  certain  fixtures  sold 
and  delivered  by  him  to  the  defendant,  and  542.  19*.  lid.  for  the  use 
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and  occupation  of  certain  premises  of  the  plaintiff.  On  the  19th  of  the 
same  month,  the  defendant  pleaded  never  indebted,  and  issue  was  joined 
on  the  25th,  and  notice  of  trial  given  for  the  first  sitting  for  London  in 
Trinity  Term  last. 

On  the  same  25th  of  April,  the  plaintiff  filed  a  special  claim  in  Chan- 
cery, praying  a  specific  performance  of  an  agreement  whereby  the 
defendant  had  agreed  to  take  from  the  plaintiff  a  lease  or  leases  of  the 
messuages  mentioned  in  the  declaration  in  this  action. 

On  the  22d  of  May,  the  defendant  obtained  an  order  to  add  a  plea 
of  fraud. 

On  the  26th,  the  defendant,  upon  an  ex  parte  application,  obtained 
from  Vice-Chancellor  Stuart  an  order  that  the  plaintiff  should  within 
eight  days  elect  to  proceed  at  law  or  in  equity ;  whereupon  the  plain- 
tiff, by  the  advice  of  counsel,  elected  to  proceed  in  equity,  and  the 
record  in  the  action  at  law  was  withdrawn  by  consent. 

*On  the  27th  of  June,  an  order  was  made  by  Vice-Chancellor  r*7KR 
Stuart  in  the  suit  in  favour  of  the  plaintiff,  and  it  was  thereby,  L 
amongst  other  things,  ordered  that  the  defendant  should  pay  to  the 
plaintiff  the  costs  of  the  action.  The  defendant  appealed  against  this 
order,  and,  on  the  hearing  of  the  appeal,  the  Lord  Chancellor  varied 
the  order,  by,  amongst  other  things,  directing  that  such  part  thereof  as 
ordered  the  defendant  to  pay  the  plaintiff  the  costs  of  the  action,  should 
be  omitted. 

On  the  2d  of  January,  1855,  the  defendant  applied  to  Maule,  J.,  for 
an  order  to  the  master  to  tax  his  costs  of  the  action,  but  failed  to  ob- 
tain it. 

On  the  19th  of  January,  the  defendant  applied  to  the  Lord  Chan- 
cellor to  vary  the  order  so  made  by  him  on  appeal,  and  by  the  order  as 
finally  settled  it  was  ordered  that  the  defendant  had  waived  his  right  to 
require  the  plaintiff's  title  to  the  said  messuages ;  and  it  was  ordered 
that  the  defendant  should  within  three  weeks  pay  into  the  Court  of 
Chancery,  amongst  other  sums  of  money,  the  sum  of  27Z.  0*.  6c?.,  the 
amount  of  the  plaintiff's  taxed  costs  of  the  said  cause ;  and  it  was  also 
ordered  that  the  defendant  be  at  liberty  to  proceed  at  law,  notwithstand- 
ing that  order  and  the  order  of  the  2Qth  of  May,  1854.  The  total 
amount  of  the  sums  ordered  to  be  paid  into  the  Court  of  Chancery  under 
the  order  of  the  19th  of  January,  was,  347Z.  12*.  5d. 

On  the  23d  of  January,  1855,  the  defendant  obtained  from  Crowder, 
J.,  an  order  "  that  the  costs  incurred  by  the  defendant  herein  be  referred 
to  the  master  for  taxation,  and  the  amount  found  to  be  due  be  paid  by 
the  plaintiff  to  the  defendant  or  his  attorney,  he  the  plaintiff  having 
elected  to  proceed  in  equity  for  the  same  cause  of  action." 

John  Gray,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  the  defendant  to  show  cause  why  the  *order  made  by  Crow-  r*7cQ 
der,  J.,  should  not  be  set  aside,  or  that  the  costs  taxed  thereun-  L 

vol.  xv.— 64  2  U 
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der  should  be  set  off  against  the  plaintiff's  costs  of  the  Chancery  suit. 
He  submitted,  that,  although  the  plaintiff  might  properly  be  put  to  his 
election  whether  he  would  proceed  at  law  or  in  equity,  the  learned  judge 
had  no  authority  to  order  the  plaintiff  to  pay  the  costs. 

Petersdarff  being  now  prepared  to  show  cause, 

Gray, — upon  a  suggestion  that  the  affidavit  about  to  be  used  in  oppo- 
sition to  his  rule  contained  "new  matter," — moved,  under  the  45th 
section  of  the  Common  Law  Procedure  Act,  1854,  17  k  18  Vict.  c. 
125,(a)  for  leave  to  file  affidavits  in  answer  to  such  new  matter. 
[Cresswell,  J. — What  is  the  new  matter  ?]  The  affidavit  proposed  to 
be  used  on  showing  cause,  in  the  statement  of  what  took  place  on  the 
hearing  before  the  Lord  Chancellor,  alleges  "that  the  defendant's 
counsel  stated  to  the  Lord  Chancellor,  that,  unless  the  plaintiff  was 
also  restrained  by  his  order  from  proceeding  with  his  action,  the  mo- 
ment the  defendant  attempted  to  recover  his  costs,  he  would  meet  with 
opposition  from  the  plaintiff  which  would  perhaps  be  the  means  of  pre- 
venting the  defendant  from  recovering  his  costs  in  this  action,  which 
the  Lord  Chancellor  was  clearly  of  opinion  he  the  defendant  was  enti- 
tled to  recover ;  and  that,  upon  the  defendant's  counsel  making  such 
last-mentioned  statement  to  the  Lord  Chancellor,  Mr.  Malins,  who  ap- 
peared as  counsel  on  behalf  of  the  defendant,  at  *once  assured 
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his  Lordship  that  there  would  be  no  occasion  for  his  client  being 


restrained,  as  he,  the  plaintiff,  would  not  attempt  in  any  way  to  prevent 
the  defendant  from  obtaining  his  costs  of  the  action  at  law ;  whereupon 
the  Lord  Chancellor  stated  to  the  defendant's  counsel,  that,  if,  on  pro- 
ceeding to  recover  his  costs,  the  defendant  met  with  any  opposition  from 
the  plaintiff  or  his  solicitor,  he  was  forthwith  to  make  a  further  applica- 
tion to  him,  and  he  intimated  that  he  would  see  that  their  opposition 
was  stopped." 

Petersdorff  stating  that  he  intended  to  rely  upon  that  part  of  his 
affidavit, 

Jervis,  C.  J.,  said,  that,  as  it  was  clearly  new  matter,  the  plaintiff 
must  have  an  opportunity  of  answering  it,(6)  and  the  rule  was  accord- 
ingly Enlarged.(c) 

(a)  Which  enacts,  that,  "upon  motions  founded  upon  affidavits,  it  shall  be  lawful  for  either 
party,  with  leave  of  the  court  or  a  judge,  to  make  affidavits  in  answer  to  the  affidavits  of  the 
opposite  party,  upon  any  new  matter  arising  out  of  such  affidavits,  subject  to  all  such  rules 
as  shall  hereafter  be  made  respecting  such  affidavits/' 

(b)  In  a  subsequent  case  of  Wood  v.  Cox,  in  Trinity  Term,  1855,  a  discussion  took  plaoe  as  to 
the  proper  mode  of  carrying  into  effect  the  45th  section,  and  the  oonrt  intimated  an  opinion 
that  it  must  be  by  an  exercise  of  their  discretion  upon  the  rule  coming  on  for  argument,  and 
not  (as  was  stated  to  be  the  practice  adopted  in  the  Queen's  Bench)  by  a  substantive  motion. 

(c)  Cause  was  shown  in  Easter  Term,  and  the  rule  discharged.    Vide  16  C.  B.  « 
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*In  the  Matter  of  the  Acknowledgment  of  ANN,  the  Wife  of  r„7fil 
JAMES  TIERNEY.    Jan.  29.  L  <D1 

The  jurat  of  an  affidavit  of  the  due  taking  of  an  acknowledgment  at  Sydney,  had  an  inter- 
lineation in  the  body  of  it,  and  an  erasure  in  the  jurat :— The  court  refused  to  allow  it  to  be 
filed. 

They  also  refused  to  enlarge  the  time  for  returning  the  commission,  in  order  to  get  the  defects 
remedied, — the  time  for  the  return  having  expired. 

An  acknowledgment  of  the  execution  of  a  deed  by  Mrs.  Tierney  was 
taken  by  special  commissioners  at  Sydney,  under  the  3  &  4  W.  4,  c.  74, 
b.  83.  The  registrar  had  declined  to  register  it,  on  the  ground  of  an 
erasure  in  the  jurat,  and  the  interlineation  of  the  word  "pecuniarily" 
in  that  part  of  the  affidavit  of  verification  which  negatived  the  interest 
of  the  commissioners. 

Milward  now  moved  that  the  officer  might  be  directed  to  receive  and 
file  it.  He  submitted  that  the  erasure  did  not  invalidate  the  affidavit, — 
citing  Jacob  v.  Hungate,  3  Dowl.  456  ;(a)  and  that  the  interlineation 
was  immaterial,  inasmuch  as  it  did  not  in  any  degree  alter  the  sense  of 
the  affidavit.. 

Jervis,  C.  J. — The  140th  rule  of  Hilary  Term,  1853,  is  express.(6) 
The  forms  prescribed  by  the  court  ought  to  be  adhered  to:  parties 
have  no  right  to  put  their  own  construction  upon  them.  It  must  go 
back. 

Milward  then  prayed  that  the  time  for  returning  the  commission 
might  be  enlarged. 

♦Jervis,  C.  J. — We  cannot  enlarge  the  time  after  it  has  ex-  r*7go 
pired  and  after  the  commission  has  been  returned.     You  must  L 
obtain  a  fresh  one. 

The  rest  of  the  court  concurring,  Rule  refused.(c) 

(a)  Where  it  was  held,  that  the  alteration  of  a  figure  in  the  date  of  an  affidavit  in  the  jurat, 
by  writing  one  figure  over  another,  does  not  constitute  an  erasure  or  interlineation  within  the 
meaning  of  the  old  rule. 

(b)  "No  affidavit  shall  be  read  or  made  use  of  in  any  matter  depending  in  court,  in  the  jurat 
of  which  there  shall  be  any  interlineation  or  erasure." 

(c)  See  In  re  Fagan,  5  C.  B.  436  (E.  G.  L.  R.  vol.  57),  and  In  re  Mary  Ann  Worthington, 
5  C.  B.  511  (E.  C.  L.  R.  vol.  57),  where  interlineations  in  the  jurat  and  in  the  body  of  the  affi- 
davit, respectively,  were  held  fataL 


In  the  Matter  of  the  Acknowledgment  of  MARIANNE,  the  Wife  of 
FREDERIC  CLERICETTI.    Jan.  29. 

Where  an  acknowledgment  of  a  married  woman,  under  the  3  ft  4  W.  4,  e.  74,  was  taken  at 
Milan,  the  court  allowed  a  certified  copy  of  an  act  of  The  Imperial  Royal  Civil  Tribunal  of 
that  city  to  bo  received  and  filed  in  lieu  of  the  affidavit  verifying  the  certificate  of  the  com- 
missioners,— upon  the  production  of.  an  affidavit  from  a  competent  party,  showing,  that,  by 
the  law  of  that  country,  depositions  on  oath  are  always  deposited  amongst  the  records  of  the 
court,  and  office  or  certified  copies  only  delivered  out  to  the  parties. 

Barstow,  on  a  former  day  in  this  term)  moved  for  an  order  that  the 
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registrar  under  the  3  4  4  W.  4,  c,  74,  might  receive  and  file  the  certi- 
ficate of  the  acknowledgment  of  a  deed  by  Marianne,  the  wife  of  Fre- 
deric Clericetti,  taken  at  Milan.  In  lieu  of  the  ordinary  affidavit  of 
verification,  there  was  annexed  to  the  certificate  an  act  of  court  in  the 
Italian  language,  accompanied  by  a  translation  duly  certified  by  a 
notary,  of  which  the  following  is  a  copy : — 

"  In  the  Imperial  Royal  Civil  Tribunal  of  the  city  of  Milan,  15  Sep- 
tember, 1854.  With  the  intervention  of  Giacomo  Maggioni,  assistant 
judge,  Luigi  Riva,  clerk. 

"  Appeared  spontaneously  the  notary  Dr.  Giulio  Caimi,  residing  here, 
who  presented  for  the  hereinafter  mentioned  declarations  Henry  Ma- 
lone,  gentleman,  domiciled  here,  at  No.  2553,  Santa  Maria  Folcorina, 
*7fiTI  an<*  *Marianne  Baker,  wife  of  Frederic  Clericetti,  of  the  Con- 
-*  trada  San  Maurilio,  No.  3418,  in  Milan. 

"  Mr.  Malone  requested  that  his  following  deposition  should  be  re- 
ceived : — 

"  <  Being  duly  appointed  by  the  Court  of  Common  Pleas  in  London, 
jointly  with  Mr.  Philip  Box,  to  interrogate  the  above-mentioned  Mrs. 
Marianne,  by  marriage  Clericetti,  whether  it  were  really  her  intention 
to  sell  her  estates  in  England,  I  have  executed  that  commission,  and 
delivered  the  analogous  certificate  thereof  under  date  the  14th  instant, 
which  certificate  I  here  present  in  the  English  language,  signed  by  the 
above-mentioned  Box  and  by  myself.' 

<<  In  effect,  he  exhibited  a  parchment  written  in  the  English  language, 
having  the  aforesaid  date,  and  bearing  the  signatures  Philip  Box  and 
Henry  Malone,  which  having  been  seen  was  returned  to  him.  He  after- 
wards added, — 

<<  With  reference  to  the  said  certificate,  and  under  the  obligation  of 
my  own  oath,  I  attest  and  certify  that  I  personally  know  Mrs.  Marianne 
Clericetti,  here  present,  wife  of  Frederic  Clericetti,  and  that  the  decla- 
ration relating  to  her  set  forth  in  the  certificate  by  me  delivered,  was 
by  her  really  made  to  me :  that  the  said  certificate  was  signed  by  me, 
and  by  the  other  commissioner  Philip  Box,  who  has  possessions  in  Milan, 
on  the  day  and  year  set  forth  by  the  same,  in  the  statement  of  both :  that 
the  said  Mrs.  Marianne  Clericetti,  at  the  time  she  made  such  declaration, 
was  of  full  age  and  sound  mind,  and  that  she  knew  such  declaration  was 
made  for  the  purpose  of  passing  her  interest  in  the  estate  to  which  the 
said  declaration  refers :  that  I  am  not  in  any  manner  interested  in  this 
business ;  nor  have  I  taken  part  therein  as  advocate,  attorney,  or  agent, 
clerk,  or  otherwise:  that,  previous  to  receiving  the  declaration,  I 
*7fUl  ^n(lu*re^  °f  fcbe  sa^  Mrs.  Marianne  *Clericetti  whether  it  was  her 
J  intention  to  give  up  her  interest  in  the  said  estate,  without  taking 
any  provision  in  consideration  thereof,  to  which  she  replied  that  she 
wished  to  give  up  voluntarily  the  said  interest,  without  having  any  pro- 
vision in  lieu  thereof;  and  I  further  add  that  I  have  no  reason  to  doubt 
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the  truth,  and  that  I  really  believe  everything  true  of  what  is  stated  in 
the  said  certificate,  and  that  the  estate  of  the  said  Mrs.  Marianne  Cleri- 
cetti  which  is  mentioned  in  the  certificate,  is  situate  in  the  parish  of 
Cannington,  in  the  county  of  Somerset. 

"  He  added  that  he  makes  this  deposition  in  order  to  comply  with  the 
prescription  of  the  English  law  for  making  valid  the  sale  above  men- 
tioned. 

"  Mrs.  Marianne  Clericetti,  appearer  as  above,  repeated  here,  being 
present,  that  she  voluntarily  gave  up  her  interest  which  is  decribed  in 
the  aforesaid  certificate,  without  wishing  for  any  provision  in  lieu  thereof. 
"  The  notary,  Dr.  Caimi,  demanded  an  authentic  copy  of  the  present 
minute,  in  order  to  make  use  thereof  in  concert  with  the  other  appearers 
in  the  successive  acts  of  the  said  date. 
"  Bead,  confirmed,  and  subscribed. 

' «  Henry  Malone. 
«  Maria  Anna  Clericetti. 
Subscribed  <|  «  Dr.  Giulio  Caimi,  Notary. 
'  Giacomo  Maogioni. 
<  Luigi  Riva. 
«  The  foregoing  copy  agrees  with  the  original  existing  in  these  archives 
under  No.  40653. 

"  Drawn  up  on  a  stamp  for  75  centimes. 

«  Milan,  from  the  Imperial  Civil  Tribunal  of  this  city,  16 
September,  1854. 

«  The  Imperial  Royal  Counsellor  and  Director, 

"  Rognoni 
«  Crespi,  Registrar." 
*Cbesswbll,  J. — Can  we  dispense  witn  the  original  affidavit,  r*7fic 
and  receive  a  certified  copy, — which  this  purports  to  be, — with-  *• 
out  some  substantial  reason  being  assigned  for  the  non-production  of  the 
original  ? 

Barstow. — The  court  has  upon  occasions  admitted  affidavits  not 
strictly  complying  with  its  rules.  Thus,  in  a  case  of  In  re  Birch  and 
Bell,  6  Scott,  185,  4  N.  C.  894  (E.  C.  L.  R.  vol.  33),  an  affidavit  sworn 
at  Hamburg  was  received,  though  not  signed  by  the  deponent, — it  being 
sworn,  that,  by  the  practice  of  that  place,  the  affidavit  is  never  signed 
by  the  deponent. 

Jervis,  C.  J. — You  must  produce  an  affidavit,  as  was  done  in  that 
case,  showing  that  the  document  you  produce  is  the  only  evidence  which 
the  law  of  the  country  enables  you  to  produce,  in  order  to  authenticate 
the  oath  of  the  commissioner.  "  We  must,"  as  Tindal,  C.  J.,  observes, 
"  be  satisfied  that  the  oath  has  been  administered  according  to  the  pro- 
per form  of  the  place  where  it  is  taken." 

Barstow  now  produced  the  following  affidavit, — "  Adolphus  Bach,  of, 
&c.,  foreign  juristconsult,  maketh  oath  and  saith  that  he,  this  deponent, 
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is  German  counsel  to  the  Austrian  legation  at  the  court  of  St.  James's, 
London,  and  that  he  is  well  acquainted  with  the  laws  of  Austria,  as 
administered  in  the  judicial  courts  of  the  kingdom  of  Lombardy,  in  the 
empire  of  Austria :  And  this  deponent  further  saith  that  depositions 
on  oath  made  and  signed  by  deponents  before  the  judges  of  such  courts 
respectively,  are  never  delivered  or  given  to  the  deponents  or  to  any 
other  person  or  persons  whomsoever,  but  that  the  same  by  an  inflexible 
rule  are  always  deposited  amongst  the  records  of  the  said  courts 
*7fifTl  re8Pectiyety>  and  office-copies  thereof  are  delivered  to  the  *depo- 
J  nents  or  parties  requiring  the  same,  which  office-copies  are  signed 
by  the  judge  for  the  time  being  of  such  courts  respectively,  and  are 
similar  in  form  to  the  document  or  paper  in  writing  in  the  Italian  lan- 
guage produced  and  shown  to  this  deponent  at  the  time  of  swearing 
this  his  affidavit,  and  marked,  &c. :  And  this  deponent  further  saith, 
that,  by  virtue  of  a  resolution  of  the  Supreme  Court  of  the  Austrian 
empire,  bearing  date  the  7th  of  October,  1793,  and  of  an  order  of  the 
Supreme  Council  of  the  empire,  bearing  date  the  6th  of  April,  1797, 
every  such  office-copy  has  the  same  validity  and  effect  as  the  original 
so  deposited  amongst  the  records  of  the  said  courts  would  have  in  case 
the  same  were  produced :  And  this  deponent  further  saith  that  the  afore- 
said judicial  courts  are  the  only  courts  in  the  kingdom  of  Lombardy 
which  are  qualified  to  administer  oaths." 

Per  Curiam. — The  documents  may  be  received.  Fiat. 


*7fi7i  **n  ^e  Matter  °f  ^e  Acknowledgment  of  ELIZA  BARBARA 
'b'J      WARNE,  the  Wife  of  PETER  WARNE  (now  ELIZA  BAR- 
BARA GARDNER,  the  Wife  of  WILLIAM   HENRY   GARD- 
NER).   Jan.  24. 

An  acknowledgment  of  a  deed  by  a  married  woman,  under  the  3  <k  4  W.  4,  o.  74,  was  taken  in 
the  year  1842,  and  the  certificate  and  memorandum  thereof  duly  signed  by  the  commissioners ; 
but,  by  some  inadvertence  on  the  part  of  the  solicitor  employed  in  the  transaction,  there  was 
no  affidavit  of  verification,  and  the  documents  were  not  filed : — 

After  the  lapse  of  thirteen  years,  the  court  allowed  the  certificate  to  be  received  and  filed,  upon 
an  affidavit  by  the  surviving  commissioner,  Btating  that  it  had  always  been  his  practice,  and, 
as  he  believed,  that  of  his  oo-commissioner,  to  make  all  requisite  inquiries  of  the  married 
woman  before  taking  her  acknowledgment,  and  that,  from  the  circumstanoe  of  his  having 
signed  the  certificate  and  memorandum,  he  verily  believed  that  all  proper  inquiries  had  been 
made  on  this  occasion,  though,  from  the  lapse  of  time,  he  was  unable  positively  to  state  what 
the  answers  were. 

Certain  freehold  premises  in  Bristol,  the  separate  property  of  Mrs. 
Warne,  were  conveyed  by  her  by  an  indenture  bearing  date  the  21st  of 
July,  1842,  which  indenture  was  duly  acknowledged  by  Mrs.  Warne, 
before  two  commissioners,  pursuant  to  the  8  &  4  W.  4,  c.  74,  and  such 
acknowledgment  duly  certified  by  them,  on  the  29th  of  the  same  month ; 
but  by  some  inadvertence  or  oversight  on  the  part  of  the  attorney  con- 
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cerned  in  the  transaction,  the  certificate  was  not  filed  at  the  time,  nnr 
was  any  affidavit  made  verifying  the  same. 

Lush,  on  a  former  day  in  this  term,  moved  that  the  certificate  and 
affidavit  might  now  be  received  and  filed.  The  motion  was  founded 
upon  (amongst  others)  an  affidavit  of  George  Edward  Taylor,  the  soli- 
citor who  acted  on  the  occasion,  who  deposed,  that,  on  the  29th  of 
July,  1842,  the  said  Eliza  Barbara  Warne  attended  at  the  office  of  Wil- 
liam Tanner  the  younger,  at  Bristol,  for  the  purpose  of  executing  the 
said  deed,  and  acknowledging  the  same  pursuant  to  the  statute,  before 
John  Bush  (since  deceased)  and  the  said  William  Tanner  the  younger, 
who  were  then  two  of  the  perpetual  commissioners  for  taking  the  ac- 
knowledgments of  deeds  by  married  women  ;  and  the  said  Eliza  BarbaVa 
*Warne  then  duly  executed  the  said  indenture,  and  her  execution  r*7fio 
thereof  was  attested  by  the  said  John  Bush  and  William  Tanner  *- 
the  younger,  and  she  was  then  examined  by  the  said  commissioners 
separate  and  apart  from  her  then  husband,  and  they  the  said  commis- 
sioners duly  signed  the  usual  memorandum  endorsed  on  the  said  inden- 
ture, and  they  also  signed  and  delivered  to  the  deponent  the  certificate 
of  such  examination,  and  of  the  acknowledgment  of  the  said  deed  by 
the  said  Eliza  Barbara  Warne,  and  which  said  memorandum  and  certifi- 
cate were  respectively  dated  on  the  said  29th  of  July,  1842 :  that  Mrs. 
Taylor,  the  party  beneficially  entitled  under  the  conveyance,  on  the 
completion  of  the  purchase,  took  possession  of  the  deeds  with  the  afore- 
said certificate  of  acknowledgment  by  the  said  Eliza  Barbara  Warne, 
and  locked  them  up  and  retained  them  in  her  own  possession  to  the 
time  of  her  decease,  which  happened  on  the  25th  of  August,  1850,  and 
the  said  certificate  was  thus  omitted  to  be  enrolled,  and  the  necessity  of 
such  enrolment  was  overlooked  and  forgotten,  and  the  omission  was  not 
discovered  until  after  the  deponent, — to  whom  the  premises  were  de- 
mised or  appointed  by  the  will  or  testamentary  appointment  of  his  said 
wife,  upon  trusts  for  sale  for  payment  of  debts, — had  entered  into  an 
agreement  for  the  sale  of  the  said  premises :  that  Warne  is  dead,  and 
his  wife  married  again  to  one  William  Henry  Gardner,  and  that,  after 
the  discovery  by  the  deponent  that  the  said  certificate  had  not  been 
enrolled,  he  caused  application  to  be  made  to  her  to  confirm  the  afore- 
said conveyance  by  a  new  deed  to  be  executed  by  her  and  her  present 
husband,  and  to  be  acknowledged  by  her  pursuant  to  the  said  act ;  that 
such  deed  was  accordingly  prepared,  and  executed  by  Mr.  and  Mrs. 
Gardner,  and  the  latter  was  examined  by  William  Tanner  and  Edward 
Burges,  two  commissioners,  when  she  declined  to  declare  that  *she  r*7fiQ 
freely  and  voluntarily  consented  to  the  said  deed,  so  that  the  pro-  *- 
ceeding  was  rendered  abortive.  Mr.  William  Tanner,  the  surviving 
commissioner  before  whom  the  acknowledgment  was  taken,  also  made 
an  affidavit  stating  that  he  took  the  acknowledgment,  but  that,  owing 
to  the  lapse  of  time,  he  was  unable  to  swear  that  the  necessary  ques- 
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tions  were  pat  to  the  lady ;  though  his  invariable  practice  in  such  cases, 
and,  as  he  believed,  the  practice  of  his  co-commissioner,  was,  never  to 
sign  a  certificate  until  all  the  necessary  inquiries  had  been  made  and 
duly  answered.  [Jervis,  C.  J. — The  commissioner  is  merely  swearing 
to  his  practice.  He  is  calling  upon  us  to  infer  from  the  facts  which  he 
states,  that  he  did  all  that  the  statute  and  the  rules  of  court  required 
him  to  do.  Why  does  he  not  swear,  that,  from  the  memorandum  made 
at  the  time,  and  from  his  ordinary  practice  in  such  cases,  he  believes  he 
did  all  that  was  requisite?]  The  rules  themselves  recognise  that  there 
may  be  variations  in  the  affidavits,  according  to  circumstances :  and,  if 
the  court  see  reason  to  believe  that  the  directions  in  the  statute  and  in 
the  rules  have  been  substantially  complied  with,  they  cannot  require 
more.  [Mauls,  J. — If  this  affidavit  had  been  made  at  the  time,  it 
clearly  would  not  have  been  sufficient.]  In  that  case,  there  would  have 
been  no  reason  why  the  affidavit  should  not  state  positively  what  the 
answers  of  the  party  were.    Here,  the  lady  makes  no  objection. 

Jervis,  C.  J. — I  think  we  should  require  the  commissioner  at  least 
to  state  the  conclusion  which  he  himself  draws. 

Maule,  J. — I  cannot  help  thinking  he  intended  to  do  so  here.    Omnia 
praBsumuntur  legitime  facta,  donee  probe tur  in  contrariam.     However, 
there  will  be  no  difficulty  in  getting  an  amended  affidavit,  and  the  mat- 
ter may  be  mentioned  again. 
*7701       *ZM*h  now  produced  the  following  affidavit : — 

*  "  Thomas  Pymm  Attwood,  of  the  city  of  Bristol,  inspector  of 
police,  and  William  Tanner,  of  the  city  of  Bristol,  gentleman,  late 
William  Tanner  the  younger,  one  of  the  attorneys  of  the  Court  of 
Queen's  Bench,  and  one  of  the  commissioners  named  in  the  certificate 
hereunto  annexed,  severally  make  oath  and  say, — and  first  this  deponent 
T.  P.  Attwood  for  himself  saith,  that  he  knows  Eliza  Barbara  Gardner, 
late  Eliza  Barbara  Warne,  in  the  said  certificate  mentioned,  now  the 
wife  of  William  Henry  Gardner,  but  at  the  time  of  making  the  acknow- 
ledgment in  the  said  certificate  mentioned  the  wife  of  Peter  Warne 
(since  deceased),  in  the  said  certificate  also  mentioned ;  and  that,  at  the 
time  of  making  such  acknowledgment,  the  said  Eliza  Barbara  Gardner 
was  of  full  age :  And  the  said  William  Tanner  for  himself  saith,  that 
the  acknowledgment  in  the  said  certificate  mentioned  was  made  by  the 
said  Eliza  Barbara  Gardner,  and  the  certificate  signed  by  this  deponent, 
and  John  Bush,  then  of  the  said  city  of  Bristol,  gentleman,  but  since 
deceased,  the  commissioners  in  the  said  certificate  mentioned,  on  the 
day  and  year  therein  mentioned,  at  the  city  of  Bristol  aforesaid,  in  the 
presence  of  this  deponent ;  and  that,  at  the  time  of  making  such  acknow- 
ledgment, the  said  Eliza  Barbara  Gardner  was  of  competent  under- 
standing, and  that  the  said  Eliza  Barbara  Gardner  knew  the  said 
acknowledgment  was  intended  to  pass  her  estate  in  the  premises  respect- 
ing which  such  acknowledgment  was  made.   And  this  deponent  the  said 
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William  Tanner  for  himself  further  saith  that  he  this  deponent,  one  of 
the  said  commissioners,  was  not  at  the  time  of  taking  the  said  acknow- 
ledgment, and  is  not  now,  and  hath  not  at  any  time  been,  interested  in 
the  transaction  giving  occasion  for  such  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
♦solicitor,  or  agent  so  interested  or  concerned :  And  this  depo-  r*771 
nent  the  said  William  Tanner  for  himself  further  saith  that  he  *- 
has  been,  and  acted  as,  commissioner  for  taking  the  acknowledgments 
of  married  women  ever  since  the  month  of  May,  1834,  and  that  his  rule 
and  practice  have  invariably  been,  and  as  he  verily  believes  the  rule 
and  practice  of  the  said  John  Bush  always  were,  to  examine  separate 
and  apart  from  her  husband  every  married  woman  who  appeared  before 
him  to  make  an  acknowledgment  of  any  deed,  and  to  make  all  the 
inquiries  required  by  law  of  the  said  married  woman  making  the  acknow- 
ledgment, and  receive  the  answers,  before  signing  the  certificate,  and 
never  to  sign  such  certificate,  and  this  deponent  believes  he  never  did 
sign  any  certificate,  until  he,  or  his  co-commissioner  in  his  presence, 
had  made  such  inquiries  and  received  such  answers  as  satisfied  this 
deponent  that  such  married  woman  freely  and  voluntarily  consented  to 
the  said  deed,  and  intended  to  give  up  her  interest  in  the  estates  in 
respect  of  which  such  acknowledgment  was  taken,  without  having  any 
provision  made  for  her,  or,  if  a  provision  was  to  be  made  for  her,  that 
such  provision  had  been  made  by  deed  or  writing,  or  that  the  terms 
thereof  had  been  reduced  into  writing,  nor,  in  such  last-mentioned  case, 
until  such  deed  or  writing  had  been  produced  to  this  deponent  and  his 
co-commissioner:    And  this  deponent  further  saith,  that  he  has  no 
recollection  of  the  answer  given  by  the  said  Eliza  Barbara  Gardner  on 
the  occasion  of  her  making  the  said  acknowledgment  hereto  annexed ; 
but  this  deponent  believes,  and  has  no  doubt,  having  regard  to  his 
invariable  practice,  and  to  the  fact  that  the  said  certificate  was  signed 
by  him  and  the  said  John  Bush  on  the  day  of  the  date  thereof,  that, 
previous  to  the  said  Eliza  Barbara  Gardner  making  the  said  acknow- 
ledgment, he  this  deponent,  or  the  said  John  Bush,  inquired  of  the 
*8aid  Eliza  Barbara  Gardner  whether  she  intended  to  give  up  r^i™ 
her  interest  in  the  estates  in  respect  of  which  such  acknowledg-  L 
ment  was  taken,  without  having  any  provision  made  for  her  in  lieu  of, 
or  in  return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in 
such  estates,  and  that  the  said  Eliza  Barbara  Gardner  declared  either 
that  she  did  intend  to  give  up  her  interest  in  the  said  estates  without  hav- 
ing any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  conse- 
quence of  her  so  giving  up  such  interest,  or  that  a  provision  was  to  be 
made  for  her  in  consequence  of  her  giving  up  such  her  interest  in  the 
said  estates ;  and,  if  the  said  Eliza  Barbara  Gardner  so  declared  as  last 
aforesaid,  this  deponent  has  no  doubt  that  he  this  deponent  and  the 
said  John  Bush  were  satisfied  that  such  provision  had  been  made  by 
VOL.  xv.— 65 
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deed  or  writing,  or  that  the  terms  thereof  had  been  reduced  into  writ- 
ing, and  that  such  deed  or  writing  had  been  produced  to  the  said  com- 
missioners :  And  the  said  William  Tanner  for  himself  further  saith,  thot 
it  appeared  by  the  deed  acknowledged  by  the  said  Eliza  Barbara  Gard- 
ner, that  the  premises  wherein  she  is  stated  to  be  interested  are  described 
to  be  in  the  parishes  of  Temple,  otherwise  Holy  Cross,  and  St.  Michael, 
both  in  the  said  city  of  Bristol :  And  this  deponent  the  said  William 
Tanner  for  himself  further  saith,  that  he  hath  been  informed  that  no 
affidavit  in  regard  to  the  acknowledgment  mentioned  in  the  said  certi- 
ficate hereunto  annexed  has  been  made,  except  the  affidavit  of  this 
deponent  and  the  said  Thomas  Pymm  Attwood  sworn  by  this  deponent 
on  the  12th  of  December  last,  and  that  the  said  certificate  has  never 
been  filed,  but  this  deponent  is  not  aware  of  any  reason  why  such  affi- 
davit was  not  made  at  the  time,  or  why  such  certificate  was  not  filed, 
except  that  he  has  been  informed  that  the  necessity  for  the  same 
was  overlooked  and  forgotten  by  the  solicitor  acting  on  the  occasion : 
*77<TI  *And  this  deponent  the  said  William  Tanner  further  saith,  that, 
J  on  the  9th  of  March  last,  at  the  request  of  Messrs.  C.  6.  Heaven 
and  J.  G.  Heaven,  of  the  city  of  Bristol  aforesaid,  solicitors,  he  attended 
in  conjunction  with  Edward  Bruges,  of  the  city  of  Bristol,  gentleman, 
one  other  of  the  perpetual  commissioners  appointed  for  the  said  city 
of  Bristol  and  county  of  the  same  city,  for  taking  the  acknowledgments 
of  deeds  by  married  women  pursuant  to  the  3  &  4  W.  4,  c.  74,  intituled, 
&c,  at  the  offices  of  the  said  Messrs.  Heaven,  in  John  Street,  in  the 
city  of  Bristol,  and  then  and  there  the  said  Eliza  Barbara  Gardner,  then 
the  wife  of  the  said  William  Henry  Gardner,  appeared  personally  before 
this  deponent  and  the  said  Edward  Bruges,  and  produced  a  certain 
indenture  or  deed  purporting  to  be  a  deed  of  confirmation  by  her  the 
said  Eliza  Barbara  Gardner  of  the  said  deed  so  as  aforesaid  acknow- 
ledged by  her ;  and  that  the  said  Eliza  Barbara  Gardner  was  examined 
by  this  deponent  and  the  said  Edward  Bruges  apart  from  her  husband 
touching  her  knowledge  of  the  contents  of  the  said  deed  then  produced, 
and  her  consent  thereto ;  and,  it  then  appearing  to  the  said  Edward 
Bruges  and  this  deponent  that  she  did  not  freely  and  voluntarily  con- 
sent to  the  same,  this  deponent  and  the  said  Edward  Bruges  thereupon 
determined  it  would  be  better  to  adjourn  the  taking  of  such  acknowledg- 
ment, in  order  to  give  to  the  said  Eliza  Barbara  Gardner  time  to  think 
further  over  the  subject,  and  to  get  further  advice  if  she  thought  fit ; 
and  the  taking  of  such  acknowledgment  was  adjourned  by  this  deponent 
and  the  said  Edward  Bruges  accordingly ;  and  this  deponent  hath  not 
since  been  summoned  to  take  the  acknowledgment  of  the  said  Eliza 
Barbara  Gardner  to  the  said  deed,  or  any  other  deed :  And  this  depo- 
nent saith  he  hath  been  called  upon  by  the  said  Messrs.  Heaven  to  make 
the  usual  affidavit  respecting  the  said  acknowledgment  mentioned  in 
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the  said  "certificate  hereunto  annexed  (so  far  as  such  certificate  r+rrn* 
and  his  recollection  of  the  facts  and  circumstances  of  the  case  at  *- 
this  distant  period  of  time  enable  him),  whereon  to  ground  an  applica- 
tion to  this  court  to  file  the  said  certificate." 

Per  Curiam. — We  think  the  affidavit  is  now  sufficient.     The  certifi- 
cate and  affidavits  therefore  may  be  filed.  Fiat. 


HERNAMANN  and  Another,  Assignees  of  JAMES  BURGESS,  a 
Bankrupt,  v.  BARBER.     Jan.  31. 

In  an  action  by  assignees  of  a  bankrupt,  the  defendant  gave  notice  to  dispute  the  trading  and 
ad  of  bankruptcy.  At  the  trial,  the  judge  nonsuited  the  plaintiffs  on  the  ground  that  the 
petitioning-creditor'a  debt  upon  the  proceedings  was  contracted  at  a  period  when  the  bankrupt 
had  oeased  to  be  a  trader.  The  court  set  aside  the  nonsuit,  holding  that  the  objection  was 
not  open  to  the  defendant  under  the  notice  to  dispute  the  trading  and  act  of  bankruptcy.  A 
judge  at  chambers  having  allowed  the  defendant  to  amend  his  notice,  by  adding  thereto  that 
he  intended  at  the  trial  to  dispute  the  petitioning-creditor'a  debt, — The  court  refused  to  allow 
the  plaintiffs  to  discontinue  without  payment  of  cott*. 

This  was  an  action  by  the  plaintiffs,  as  assignees  of  one  James 
Burgess,  a  bankrupt.  The  declaration  contained  two  counts  in  trover, 
and  two  counts  for  money  had  and  received, — in  right  of  the  bankrupt 
before  his  bankruptcy,  and  of  his  assignees  since. 

The  defendant  pleaded  to  the  counts  in  trover,  and  as  to  the  money 
eounts  paid  into  court  422.,  which  the  plaintiffs  took  out  in  satisfaction 
of  the  claim  in  respect  of  those  counts. 

The  defendant  delivered  with  his  pleas  a  notice,  pursuant  to  the 
statute  12  &  13  Vict.  c.  106,  s.  234,  of  his  intention  to  dispute  the 
trading  and  act  of  bankruptcy. {a) 

At  the  trial  before  Piatt,  B.,  at  the  Liverpool  Spring  Assizes,  1854, 
upon  proof  that  the  petitioning-creditor'a  debt  upon  the  proceedings 
was  contracted  at  a  period  when  the  bankrupt  had  ceased  to  be  a  trader, 
the  '"learned  baron  nonsuited  the  plaintiff.  The  court,  however, 
afterwards  set  aside  the  nonsuit,  and  granted  a  new  trial,  on  the 
ground  that  the  notice  to  dispute  the  trading  and  act  of  bankruptcy 
only,  did  not  enable  the  defendant  to  controvert  the  petitioning-cre- 
ditor's  debt. 

A  summons  was  afterwards  taken  out  on  behalf  of  the  defendant, 
calling  upon  the  plaintiff  to  show  cause  why  the  defendant  should  not 
be  at  liberty  to  amend  his  notice  by  adding  thereto  that  he  intended  at 
the  trial  to  dispute  the  petitioning-creditor's  debt,  and  why  he  should 
not  be  at  liberty  to  withdraw  his  pleas,  and  plead  de  novo.  The  sum- 
mons came  on  to  be  heard  before  Lord  Campbell,  who,  after  hearing 

(a)  There  is  an  inaccuracy  in  this  respect  in  the  report  of  this  ease,  U  0.  B.  583  (E.  C.  L.  R. 
voL  78). 


[*775 


775  HERNAMANN  v.  BARBER.     H.  T.  1855. 


counsel  on  both  sides,  made  an  order  in  the  terms  of  the  summons,  upon 
payment  of  three  guineas  costs. 

Atherton,  on  a  former  day  in  this  term,  moved  to  rescind  Lord  Camp- 
bell's order. — A  sufficient  debt  was  proved  at  the  trial,  which  might, 
under  the  133d  section  of  the  12  &  13  Vict.  c.  106,  have  been  substi- 
tuted for  the  debt  upon  which  the  adjudication  proceeded.  The  amend- 
ment, however,  renders  it  impossible  for  the  plaintiffs  to  proceed  to  a 
new  trial  with  any  hope  of  success.  The  loss  of  the  verdict  on  the 
former  occasion  having  occurred  through  the  miscarriage  of  the  judge, 
the  plaintiffs  ought  to  have  the  costs  of  the  former  trial ;  or,  at  all 
events,  they  ought  not  to  be  in  a  worse  position  than  they  would  have 
been  in  had  the  defendant  given  a  good  notice  to  dispute  in  the  first 
instance, — in  which  case  they  would  have  been  spared  their  own  costs 
of  the  trial,  which  are  now  thrown  away. 

Jervis,  C.  J. — I  do  not  see  how  you  can  visit  the  defendant  with  the 
consequences  of  the  misdirection  of  the  learned  judge.     The  utmost 
*77fil  y°u  can  ")e  ent*tkd  to,  **  think,  is,  a  rule  to  discontinue  upon 
J  the  usual  terms,  viz.,  upon  payment  of  costs. 

After  some  discussion,  the  court  granted  a  rule  nisi  to  discontinue 
without  costs,  against  which 

Hugh  Hill  now  showed  cause.— -The  court,  in  their  discretion,  may 
allow  a  plaintiff  to  discontinue  without  costs,  where,  by  reason  of  the 
insolvency  of  the  defendant,  the  action  would  be  fruitless.  So,  where 
the  plaintiff  has  been  misled  by  the  defendant.  But  neither  of  these 
grounds  exists  here.  In  Poensgen  v.  Chanter,  6  Scott,  300,  where  the 
plaintiff  had  joined  in  the  action  one  who  was  no  party  to  the  contract, 
the  court  refused  to  allow  him  to  discontinue  without  paying  costs,  it 
not  appearing  that  the  plaintiff  was  induced  by  the  other  defendant's 
conduct  to  believe  that  the  contract  was  entered  into  with  the  two,  or 
that  the  mistake  arose  from  any  other  cause  than  the  plaintiff's  own 
negligence.  And  the  rule  is  thus  stated  by  Tindal,  C.  J., — "  The  plain- 
tiff has  a  right  to  discontinue,  but  at  the  peril  of  costs,  which  the  court 
are  in  their  discretion  empowered  by  the  8  Eliz.  c.  2,  to  award  to  the 
defendant.  A  plaintiff  is  never  allowed  to  discontinue  without  paying 
costs,  unless  it  be  made  clearly  to  appear  that  the  step  is  rendered 
necessary  by  the  misconduct  of  the  defendant."  What  has  the  defend- 
ant in  this  case  done  to  deprive  him  of  his  right  to  costs  ?  The  only 
ground  urged  for  granting  this  rule,  is,  that  the  plaintiffs  feel  that  they 
cannot  safely  proceed  to  a  new  trial.  That  surely  is  no  ground  for  a 
departure  from  the  established  rule,  or  for  depriving  the  defendant  of 
his  costs  up  to  the  time  he  is  by  the  practice  of  the  court  entitled  to 
them. 

*777-i      Atherton,  in  support  of  his  rule. — The  defendant's  *right  to 

J  costs  on  a  discontinuance  is  entirely  in  the  discretion  of  the  court ; 

and  there  is  no  reason  for  the  exercise  of  that  discretion  in  his  favour 
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in  the  present  case.  In  Poensgen  v.  Chanter  no  fault  could  be  imputed 
to  the  defendant.  [Jervis,  C.  J. — What  fault  can  be  imputed  to  the 
defendant  here  ?  He  gave  notice  to  dispute  the  trading  and  act  of 
bankruptcy:  the  learned  judge  at  the  trial  took  the  objection  that  the 
petitioning-creditor's  debt  upon  the  proceedings  was  contracted  at  a 
period  when  the  bankrupt  had  ceased  to  be  a  trader ;  and,  the  defend- 
ant's counsel  adopting  it,  the  plaintiff  was  nonsuited, — improperly,  as 
we  thought.  But  there  was  no  fault,  no  culpable  conduct  on  the  part 
of  the  defendant.]  The  plaintiffs  were  misled  by  the  defendant's  insuf- 
ficient notice  to  dispute. 

Jervis,  C.  J. — If  the  defendant  had  given  a  correct  notice  to  dispute 
the  petitioning-creditor's  debt,  as  well  as  the  trading  and  act  of  bank- 
ruptcy, in  the  first  instance,  the  plaintiffs  must  have  discontinued  at 
once.  They  will  have  no  more  costs  to  pay  now  than  they  would  have 
had  then.     I  see  no  reason  why  the  costs  should  not  be  paid. 

Maule,  J. — I  have  heard  nothing  to  satisfy  me  that  this  case  ought 
to  be  made  an  exception  to  the  general  rule. 

Hill  asked  for  the  costs  of  the  rule. 

Jervis,  C.  J. — If  my  suggestion  when  the  rule  was  moved  had  been 
adopted,  the  defendant  would  not  have  shown  cause ;  I  think  the  rule 
should  be  made  absolute  to  discontinue  on  payment  of  costs,  the  plain- 
tiffs paying  the  costs  of  the  rule. 

The  rest  of  the  court  concurring,  Rule  accordingly. 


*MILNE  and  Others  v.  MARWOOD  and  Another.    Jan.  31.  [*778 

Upon  a  negotiation  for  the  sale  of  a  ship,  B.,  the  seller,  represented  to  A.,  the  buyer,  that  she 
was,  so  far  as  he  knew,  as  Bound  as  a  ship  of  her  age  usually  was.  Upon  the  faith  of  this 
representation,  A.  agreed  to  purchase  the  ship,  and  proceeded  to  make  alterations  in  her  to  fit 
her  for  a  voyage  to  Australia,  for  which  A.  at  the  time  of  the  contract  knew  she  was  intended. 
The  register  proving  defective,  A.  afterwards  repudiated  the  bargain,  and,  upon  a  suggestion 
that  the  representation  of  B.  as  to  the  ship's  soundness  was  false,  brought  an  action  against 
him,  charging  him  with  a  false  and  fraudulent  representation  with  a  view  to  induce  A.,  and 
whereby  A.  was  induced,  to  expend  moneys  on  the  ship,  which  but  for  such  false  and  fraudulent 
representation  he  would  not  have  done. 

At  tho  trial,  the  judge  told  the  jury,  that,  to  sustain  the  action,  the  plaintiff  must  prove, — that 
the  defendant  made  the  representation  alleged, — that  it  was  false, — that  the  defendant 
knew  it  to  be  false, — and  that  damage  had  resulted  to  the  plaintiff.  The  jury  returned  the 
foUowing  verdict, — "We  find  for  the  plaintiff,  but  acquit  the  defendant  of  any  fraudulent 
intontion :" — Held,  that,  upon  this  finding,  the  verdict  was  properly  entered  for  the  plaintiff. 

Quaere,  whether  tho  plaintiff  could  recover  as  damages  the  amount  expended  by  him  in  repairing 
the  ship  ? 

Tins  was  an  action  for  an  alleged  false  representation  by  the  defend- 
ants upon  the  sale  of  a  ship. 

The  declaration  stated,  in  substance,  that  tne  defendants  were  the 
owners  of  a  ship  called  the  Dowthorpe,  which  they  had  contracted  to 
sell  to  the  plaintiffs ;  that,  in  order  and  with  intent  to  induce  the  plain- 

2X 
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tiffs  to  expend  moneys  in  and  about  repairing  the  said  ship,  the  defend- 
ants falsely  and  fraudulently  represented  to  the  plaintiffs  that  she  was 
sound,  for  anything  they  the  defendants  knew  to  the  contrary;  and  that 
the  plaintiffs  were,  as  the  defendants  intended  that  they  should  be,  induced 
by  the  said  false  and  fraudulent  representation  to  expend  moneys  about 
repairing  the  ship,  which  but  for  the  said  false  and  fraudulent  misrepre- 
sentation they  would  not  have  done ;  whereas,  in  truth,  the  said  ship, 
at  the  time  of  the  said  representation  of  the  defendants,  was  unsound 
and  rotten,  to  their  knowledge,  and  not  worth  the  said  expenditure ; 
and,  by  reason  of  the  premises,  the  plaintiffs  lost  the  said  moneys, 
&c,  &c. 

Pleas  (amongst  others), — first,  not  guilty, — secondly,  that  the  plain- 
tiffs were  not,  nor  did  the  defendants  or  either  of  them  intend  that  they 
should  be,  induced  by  the  false  or  fraudulent  representations  of  the 
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defendants,  *to  expend  the  said  money,  or  any  part  thereof,  as 


in  the  declaration  alleged.  Issue  thereon. 
The  cause  was  tried  before  Jervis,  G.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term.  The  facts  which  appeared  in  evidence  were  in 
substance  as  follows : — The  Dowthorpe  was  built  in  1836,  and  classed 
A.  1,  at  Lloyd's.  In  1849,  being  in  the  dock  of  a  shipbuilder  named 
Turnbull,  at  Whitby,  and  the  owners,  being  anxious  to  have  her  con- 
tinued in  the  first  class,  it  became  necessary  to  have  her  surveyed  by 
Lloyd's  surveyor.  Accordingly,  she  was  surveyed  by  one  Brunton, 
who  pronounced  her  to  be  rotten.  The  owners,  believing  Brunton  to 
be  influenced  by  improper  motives,  declined  to  have  the  vessel  classed 
at  all,  and  had  her  repaired  at  Turnbull's  at  an  expense  of  2192., — the 
only  decay  then  found  to  exist  being  removed  by  enlarging  the  trenail- 
holes.  The  Dowthorpe  was  afterwards  employed  in  the  timber  'trade, 
and  between  the  years  1849  and  1853  went  several  voyages  to  Quebec 
and  other  ports  in  the  St.  Lawrence,  and  also  to  Gottenburgh.  In 
January,  1853,  the  defendants  agreed  to  sell  the  ship  to  the  plaintiffs ; 
upon  which  occasion  one  of  the  defendants  said  that  the  ship  was  as 
sound  as  a  vessel  of  her  age  usually  is,  and  that,  «  as  far  as  he  knew, 
her  timbers  were  sound."  The  ship  was  at  this  time  in  dock,  and  the 
plaintiffs,  who  had  (as  the  defendants  knew)  purchased  her  for  the  Aus- 
tralian trade,  proceeded  to  repair  her ;  but  shortly  afterwards  declined 
to  complete  the  purchase,  on  the  ground  of  some  defect  in  the  register. 
The  vessel  was  then  surveyed  again,  with  a  view  to  her  being  re-classed, 
and  accordingly  she  was  classed  a  black  diphthong ;  but  ultimately,  in 
July,  1853,  seven  decayed  timbers  having  been  renewed  at  a  cost  of  382., 
she  was  restored  to  class  A.  1.  There  was  conflicting  testimony  as  to 
the  condition  of  the  vessel  when  surveyed  by  Brunton  in  1849. 
*78M  **n  k*8  8ummiQg  up,  the  Lord  Chief  Justice  told  the  jury, 
J  that,  in  order  to  maintain  the  action,  it  was  necessary  for  the 
plaintiffs  to  prove, — first,  that  the  defendants  represented  the  ship  to 
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be  sound, — secondly,  that  that  representation  was  false, — thirdly,  that 
the  defendants,  at  the  time  of  making  it,  knew  it  to  be  false :  and  he 
particularly  called  the  attention  of  the  jury  to  the  intention  imputed 
to  the  defendant*  by  the  declaration. 

The  jury  returned  the  following  verdict,  in  writing : — "  We  find  a  ver- 
dict for  the  plaintiffs  (damages  4002.),  but  acquit  the  defendants  of  any 
fraudulent  intention." 

Upon  this  finding,  a  verdict  was  entered  for  the  plaintiffs. 

Shee,  Serjt.,  in  Michaelmas  Term,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendants  on  the  first,  second,  and  third  issues,  on  the 
ground  that  the  jury  had  negatived  fraudulent  intention  by  the  defend- 
ants ;  and  also  on  the  fourth  and  fifth  issues,  on  the  ground  that  it  was 
so  intended  by  the  counsel  on  both  sides  with  the  sanction  and  direction 
of  the  Lord  Chief  Justice ;  or  for  a  new  trial  on  the  ground  of  misdi- 
rection on  the  part  of  the  judge  in  not  directing  the  verdict  to  be 
entered  for  the  defendants  as  aforesaid,  and  also  that  the  verdict  was 
against  evidence. 

Byles,  Serjt.,  and  Willes,  showed  cause. — There  is  no  misdirection: 
neither  is  there  any  inconsistency  in  the  finding :  and  the  verdict  was 
fully  warranted  by  the  evidence.  The  finding  establishes  that  the 
whole  of  the  elements  mentioned  in  the  summing  up  as  essential  to  the 
maintenance  of  the  action  concurred.  The  language  adopted  by  the 
jury  was  evidently  used  for  the  purpose  of  showing,  that,  though  they 
thought  the  defendants  blameable,  they  did  not  wish  to  cast  a  reflection 
upon  their  moral  character.  This  case  somewhat  resembles  Polhill 
*v.  Walter,  3  B.  &  Ad.  114.  There,  a  bill  was  presented  for  ac-  r*78| 
ceptance  at  the  office  of  the  drawee,  when  he  was  absent :  A.,  *• 
who  lived  in  the  same  house  with  the  drawee,  being  assured  by  one  of 
the  payees  that  the  bill  was  perfectly  regular,  was  induced  to  write  on 
it  an  acceptance  as  by  the  procuration  of  the  drawee,  believing  that 
the  acceptance  would  be  sanctioned,  and  the  bill  paid  by  the  latter : 
the  bill  was  dishonoured  when  due,  and  the  endorsee  brought  an  action 
against  the  drawee,  and,  on  proof  of  the  above  facts,  was  nonsuited. 
The  endorsee  then  sued  A.  for  falsely,  fraudulently,  and  deceitfully 
representing  that  he  was  authorized  to  accept  by  procuration ;  and,  on 
the  trial,  the  jury  negatived  all  fraud  in  fact :  it  was  held,  notwith- 
standing, that  A.  was  liable,  because  the  making  of  a  representation 
which  a  party  knows  to  be  untrue,  and  which  is  intended,  or  is  calcu- 
lated, from  the  mode  in  which  it  is  made,  to  induce  another  to  act  on 
the  faith  of  it,  so  that  he  may  incur  damage,  is  a  fraud  in  law,  and  A. 
must  be  considered  as  having  intended  to  make  such  representation  to 
all  who  received  the  bill  in  the  course  of  its  circulation.  And  Lord 
Tenterden  said, — "  If  the  defendant,  when  he  wrote  the  acceptance, 
&nd  thereby  in  substance  represented  that  he  had  authority  from  the 
drawee  to  make  it,  knew  that  he  had  no  such  authority  (and,  upon  the 
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evidence,  there  can  be  no  doubt  that  he  did),  the  representation  was 
untrue  to  his  knowledge,  and  we  think  that  an  action  will  lie  against 
him  by  the  plaintiff  for  the  damage  sustained  in  consequence."  [Maule, 
J. — If  the  defendants,  having  no  knowledge  at  all  upon  the  subject, 
represented  the  ship  to  be  sound,  when  in  fact  she  was  rotten,  and 
damage  resulted  to  the  plaintiffs,  an  action  would  lie.  But  it  was  per- 
fectly immaterial  to  the  defendants  whether  the  plaintiffs  laid  out  money 
upon  the  ship  or  not.  Having  elected  to  treat  the  sale  as  a  void  sale, 
♦7821  can        J"  cnar8e  tne  defendants  with  the  *outlay  ?]     The  de- 

-■  fendants  knew  at  the  time  of  the  sale  that  the  plaintiffs  wanted 
the  ship  for  the  Australian  trade,  and  that  she  would  necessarily  require 
repairs  to  an  extent  and  of  a  nature  which  would  not  be  useful  for  any 
other  voyage.  The  natural  consequence,  therefore,  of  the  defendants' 
misrepresentation,  was,  that  the  plaintiffs  unnecessarily  expended  a  large 
sum.  Surely  that  cannot  be  said  to  be  too  remote  a  consequence. 
[Williams,  J. — It  is  laid  here  with  intention,  for  the  express  purpose 
of  shutting  out  the  objection  of  remoteness.  Maule,  J. — What  evi- 
dence was  there  of  intention  on  the  part  of  the  defendants  to  induce 
the  plaintiffs  to  lay  out  money  ?]  The  money  was  expended  upon  the 
vessel  whilst  she  was  the  property  of  the  defendants;  and  the  defend- 
ants, at  the  time  they  made  the  representation  which  the  jury  have 
found  to  have  been  false,  and  false  to  their  knowledge,  knew  that  the 
plaintiffs  upon  the  faith  of  that  representation  were  going  to  expend 
money  in  the  repairs.  If  a  man  take  upon  himself  to  give  another  a 
piece  of  information  which  he  was  not  bound  to  give,  he  is  not  respon- 
sible merely  because  it  turns  out  to  be  untrue :  but,  if  he  knows  it  to 
be  false,  and  knows  that  the  other  is  about  to  act  upon  the  faith  of  its 
being  true,  and  damage  results,  he  clearly  is  liable  for  the  direct  con- 
sequences of  his  wrong.  The  question  is,  whether  the  jury  have  by 
their  finding  negatived  any  of  the  facts  necessary  to  constitute  what  in 
law  is  an  actionable  fraud.  The  representation  was,  that  the  ship  was 
sound,  for  anything  the  defendants  knew  to  the  contrary.  The  jury 
find  that  the  defendants  made  that  representation,  knowing  it  to  be  un- 
true. The  other  elements  of  fraud  are  not  negatived  by  that  finding. 
The  superimposition  of  the  term  "  fraudulent"  shows  that  the  jury  in- 
tended something  more  than  the  summing  up  had  suggested.  It  is 
enough,  however,  to  say  that  all  the  elements  stated  in  the  direction  of 
*78TI  tne  ^ord  Chief  Justice  to  the  *jury  as  essential  to  constitute 

■*  fraud,  have  been  found  by  the  jury  to  exist,  notwithstanding 
what  they  have  thought  fit  to  tack  on  to  the  end  of  it. 

Shee,  Serjt.,  and  Hugh  Hill,  in  support  of  the  rule. — The  finding  is 
ambiguous :  but,  looking  at  it  with  reference  to  the  facts  proved  at  the 
trial,  and  relied  on  for  the  plaintiffs,  it  entirely  removes  them  from  their 
ground  of  action.  Either  the  finding  amounts  to  a  verdict  for  the  de- 
fendants, or  it  is  a  verdict  against  evidence. 
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Maule,  J. — I  think  it  is  quite  clear  that  the  jury  meant  to  find  a 
verdict  for  the  plaintiffs ;  but  they  thought  fit  to  add  something  to  make 
it  go  down  easily  with  the  defendants.  Being  persons  moving  in  a  re- 
spectable position,  the  jury  probably  felt  that  a  verdict  against  them 
without  more,  would  cast  upon  them  an  unmerited  reproach,  and  there- 
fore they  add  that  they  acquit  the  defendants  of  any  fraudulent  inten- 
tion. I  think  it  is  impossible  to  make  anything  of  that  part  of  the 
rule.  As  to  the  rest,  it  would  be  more  satisfactory  that  the  matter 
should  be  submitted  to  another  jury,  the  costs  to  abide  the  event. 

The  rest  of  the  court  concurring,  Rule  absolute  accordingly. 


♦BENGE  v.  MARY  SWAINE,  Administratrix  of  THOMAS  f:|t7R4 
PAGE,  Deceased.     Jan.  31.  L  ' 

Where  an  administratrix  has  been  made  defendant  in  an  action  commenced  against  the  intestate, 
by  a  suggestion  under  the  138th  section  of  the  Common  Law  Procedure  Act,  1852,  and  has 
pleaded  to  the  suggestion, — The  court  will  not  allow  the  plaintiff  to  discontinue  without  pay- 
ment of  all  the  co$U  of  the  cause. 

The  plaintiff  having  obtained  a  judge's  order  to  discontinue  "on  payment  of  costs,"  and  having 
acted  upon  the  order,  by  attending  the  taxation  under  it, — The  court  refused  to  allow  him  to 
abandon  it. 

An  action  had  been  brought  by  Benge  against  Page,  the  declaration 
in  which  stated  that  the  plaintiff  was  and  still  is  possessed  of  two  cot- 
tages or  messuages,  with  the  appurtenances,  situate  in  the  county  of 
Sussex,  and  by  reason  thereof  was  and  still  is  entitled  to  have  a  cer- 
tain way  from  the  said  cottages  unto  and  into  a  certain  street  called 
Winding  Street,  there,  and  so  thence  back  again  from  the  said  street 
unto  and  into  the  said  cottages,  for  himself  and  his  servants  on  foot  to 
go,  return,  pass,  and  repass  at  all  times  at  his  and  their  own  free  will 
and  pleasure,  for  the  convenient  and  proper  occupation  of  the  said  cot- 
tages :  that  the  defendant,  by  building  and  erecting  in  and  upon  the 
said  way  a  wall  of  a  certain  dwelling-house  there,  greatly  obstructed, 
straitened,  and  narrowed  the  said  way,  and  the  access  and  approach  to 
the  said  cottages  were  thereby  greatly  interfered  with  and  disturbed  : 
that  the  defendant  also  by  building  and  erecting  a  certain  water-closet 
over  and  across  the  said  way,  greatly  obstructed,  narrowed,  and  dark- 
ened the  same,  and,  by  making  and  opening  a  door-way  to  and  from 
the  said  house  upon  and  over  the  said  way,  also  greatly  obstructed,  nar- 
rowed, and  darkened  the  said  way :  that  the  defendant,  by  making  and 
opening  a  certain  window  in  the  said  wall  of  the  said  last-mentioned 
dwelling-house,  greatly  interfered  with  the  plaintiff's  privacy  and  peace- 
able use  and  occupation  of  the  said  cottages :  that  the  defendant  also, 
by  building  and  constructing  a  certain  coal-cellar  for  the  use  of  the  said 
last-mentioned  dwelling-house,  in  and  under  the  ground  of  the  said  way, 
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stopped  and  choked  up  the  *sewers  or  drains  of  and  belonging 
to  the  said  cottages,  and  which  the  plaintiff  was  and  is  entitled 
to  have  there,  and  which  were  and  are  necessary  for  the  use  and  occu- 
pation of  the  same,  and  thereby  prevented  the  same  being  drained : 
and  that  the  defendant,  by  building  and  constructing  the  said  last-men- 
tioned coal  cellar,  thereby  also  prevented  the  plaintiff  from  making  the 
last-mentioned  drains  or  sewers  to  communicate  with  and  run  into  the 
main  sewer  in  the  said  street,  for  the  purpose  of  draining  the  said  cot- 
tages. 

To  that  declaration,  the  defendant  pleaded  several  pleas,  upon  which 
issue  was  joined  on  the  3d  of  March,  1853. 

Notice  of  trial  was  given  for  the  Sussex  Spring  Assizes  in  that  year. 
On  the  13th  of  March,  which  was  the  day  before  the  commission  day, 
the  defendant  Page  died.  On  the  30th  of  September,  Mary  Swaine 
took  out  administration,  and  on  the  10th  of  February,  1854,  the  plain- 
tiff made  a  suggestion  in  the  copy  of  the  issue,  in  the  following  terms : — 
"  And  hereupon,  that  is  to  say,  on  the  10th  day  of  February,  1854, 
the  plaintiff  suggests  and  gives  the  court  here  to  understand  and  be 
informed  that  the  said  Thomas  Page  departed  this  life  on  the  30th  day 
of  March,  1853,  and  that  Mary  Swaine  is  administratrix  of  all  and 
singular  the  goods  and  chattels  which  were  of  the  said  Thomas  Page  at 
the  time  of  his  death,  who  died  intestate." 

Copies  of  the  above  suggestion,  and  of  the  writ  in  this  action  were 
served  upon  Mary  Swaine  by  the  plaintiff  on  the  15th  of  April,  1854, 
together  with  a  notice  signed  by  the  plaintiff's  attorney  in  the  cause, 
requiring  her  to  appear  within  eight  days  after  service  thereof,  inclu- 
sive of  the  day  of  such  service.  On  the  21st  of  April,  1854,  Mary 
Swaine,  as  such  administratrix,  in  pursuance  of  such  notice,  duly 
entered  an  appearance,  and  on  the  27th  obtained  an  order  to  plead 
*7ftfi1  several  *matters  to  the  suggestion,  and  on  the  same  day  deli- 
-*  vered  the  following  pleas : — 

"  1.  And  the  said  defendant  Mary  Swaine,  by  S.  F.  L.,  her  attorney, 
saith  that  the  supposed  wrongs  in  the  said  declaration  mentioned  were 
not,  nor  were  any,  nor  was  either  of  them,  or  any  part  thereof,  com- 
mitted by  the  said  Thomas  Page  at  any  time  within  six  calendar  months 
next  before  the  death  of  the  said  Thomas  Page : 

"  2.  And  for  a  second  plea,  the  said  Mary  Swaine  saith  that  she 
was  not  at  any  time  within  six  calendar  months  next  after  she  took 
upon  herself  the  administration  of  the  estate  and  effects  of  the  said 
„  Thomas  Page,  deceased,  served  with  a  copy  of  the  said  writ  or  sugges- 
tion, or  with  a  notice  signed  by  the  plaintiff  or  his  attorney  requiring 
her  the  said  Mary  Swaine  to  appear  within  eight  days  after  service  of 
the  said  notice,  inclusive  of  the  day  of  such  service." 

On  the  8th  of  May,  1854,  a  summons  was  taken  out,  calling  upon 
Mary  Swaine,  as  such  administratrix,  to  show  cause  why  the  plaintiff 
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should  not  be  at  liberty  to  discontinue  on  payment  of  the  costs  of  the 
pleas  to  the  suggestion;  and  thereupon  Maule,  J.,  before  whom  the 
matter  was  heard,  on  the  9th  made  an  order  that  the  plaintiff  "  be  at 
liberty  to  discontinue  on  payment  of  costs,  the  plaintiff  hereby  under- 
taking to  pay  such  costs  when  taxed,  and  consenting,  that,  in  default 
of  payment  of  such  costs  within  ten  days  from  the  31st  instant,  the 
defendant  be  at  liberty  to  sign  judgment  of  non  pros. 

Upon  the  taxation,  the  plaintiff's  attorney  protested  against  the 
master's  taxing  or  allowing  to  the  defendant  any  of  the  items  in  the 
defendant's  bill  of  costs  incurred  previously  to  the  service  of  the  issue 
and  suggestion  and  notice  to  plead  upon  the  present  defendant :  but 
the  master  gave  his  allocatur  for  the  whole  costs  of  the  action,  amount- 
ing to  572.  1*. 

*Norman  obtained  a  rule  calling  upon  the  defendant  to  show 
cause  why  the  master  should  not  be  at  liberty  to  review  his  taxa- 
tion ;  or  why,  on  payment  by  the  plaintiff  to  the  defendant,  or  her  at- 
torney, of  the  costs  occasioned  by  the  order  of  Maule,  J.,  the  plaintiff 
should  not  be  at  liberty  to  abandon  the  said  order.  He  referred  to  the 
statutes  3  44W.4,  c.  42,  s.  2,(a)  and  15  &  16  Vict.  c.  76,  s.  138,(6) 
and  to  the  case  of  Wollen  v.  Smith,  9  Ad.  &  E.  505  (E.  C.  L.  R.  vol. 
36),  1P.&D.  375. 

(a)  Which,  reciting  that  "there  is  no  remedy  provided  by  law  for  injuries  to  the  real  estate 
of  any  person  deceased,  committed  in  his  lifetime,  nor  for  certain  wrongs  done  by  a  person 
doceased  in  his  lifetime  to  another  in  respect  of  his  property,  real  or  personal,"  for  remedy 
thereof  enacts  "  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the  case  may  be,  may  be 
maintained  by  the  executors  or  administrators  of  any  person  deceased,  for  any  injury  to  the  real 
estate  of  such  person,  committed  in  his  lifetime,  for  which  an  action  might  hare  been  main- 
tained by  such  person,  so  a*  such  injury  shall  have  been  committed  within  six  calendar  month* 
be/ore  the  death  of  such  deceased  person,  and  provided  such  action  shall  be  brought  within  one 
year  after  the  death  of  such  person  ;  and  the  damages,  when  recovered,  shall  be  part  of  the  per- 
sonal estate  of  such  person ;  and,  further,  that  an  action  of  trespass,  or  trespass  on  the  case,  as 
tho  case  may  be,  may  be  maintained  against  the  executors  or  administrators  of  any  person 
deceased,  for  any  wrong  committed  by  him  in  his  lifetime  to  another  in  respect  of  his  property, 
real  or  personal,  to  as  inch  injury  shall  have  been  committed  toithin  six  calendar  month*  before 
such  persons  death,  and  eo  as  such  action  ahull  be  brought  within  six  calendar  month*  after  such 
executor*  or  administrator*  shall  have  taken  upon  themselves  the  administration  of  the  estate  and 
effect*  of  such  person  ;  and  the  damages  to  be  recovered  in  such  action  shall  bo  payable  in  like 
order  of  administration  as  the  simple  contract  debts  of  such  person." 

(6)  Which  enacts,  that,  "  in  case  of  the  death  of  a  solo  defendant,  or  solo  surviving  defendant, 
where  the  action  survives,  the  plaintiff  may  make  a  suggestion,  either  in  any  of  the  pleadings, 
if  the  cause  has  not  arrived  at  issue,  or  in  a  copy  of  the  issue,  if  it  has  so  arrived,  of  the  death, 
and  that  a  person  named  therein  is  the  executor  or  administrator  of  the  deceased ;  and  may 
thereupon  serve  such  executor  Or  administrator  with  a  copy  of  the  writ  and  suggestion,  and  with 
a  notice,  signed  by  the  plaintiff  or  his  attorney,  requiring  such  executor  or  administrator  to 
appear  within  eight  .days  after  service  of  the  notice,  inclusive  of  the  day  of  such  service,  and 
that  in  default  of  his  so  doing  tho  plaintiff  may  sign  judgment  against  him  as  such  executor  or 
administrator;  and  the  same  proceedings  may  bo  had  and  taken  in  case  of  non-appearance  after 
such  notice,  as  upon  a  writ  against  such  executor  or  administrator  in  respect  of  the  cause  for  which 
the  action  was  brought;  and,  in  case  no  pleadings  have  taken  place  before  the  death,  the  sugges- 
tion shall  form  part  of  tho  declaration,  and  the  declaration  and  suggestion  may  be  served  together, 
and  the  new  defendant  shall  plead  thereto  at  the  same  time ;  and,  in  case  the  plaintiff  shall  have 
declared,  but  the  defendant  shall  not  have  pleaded  before  tho  death,  the  new  defendant  shall 
plead  at  the  same  time  to  the  declaration  and  suggestion ;  and,  in  case  the  defendant  shall  have 
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,,,-££,  *Eawe  showed  cause. — Prior  to  the  Common  Law  Procedure 
J  Act,  1852,  15  &  16  Vict.  c.  76,  the  action  would  have  abated  by 
the  death  of  Page;  but  a  fresh  action  might  have  been  commenced 
within  six  months  against  the  administratrix.  The  138th  section  of 
*78Q1  ^at  ac*'  h°wever>  allows  a  suggestion  of  the  death  to  be  *en- 
-■  tered,  the  effect  of  which  is  to  continue  the  action.  That  course 
has  been  adopted  here,  and  the  administratrix  has  pleaded  to  the  sug- 
gestion,— that  the  supposed  wrongs  were  not  committed  by  Page  within 
six  calendar  months  next  before  his  death, — and  that  she  was  not 
served  with  a  copy  of  the  writ  or  suggestion,  or  with  notice,  as  required 
by  the  15  &  16  Vict.  c.  76,  s.  138,  within  six  months  next  after  she 
took  upon  herself  the  administration  of  Page's  estate.  The  plaintiff 
thereupon  finding  that  he  could  not  effectually  proceed  with  the  action, 
took  out  a  summons  for  leave  to  discontinue  on  payment  of  the  costs  of 
the  pleas  to  the  suggestion.  The  learned  judge  before  whom  that  sum- 
mons came  on  to  be  heard  made  an  order  giving  the  plaintiff  leave  to 
discontinue  on  payment  of  costs  generally.  And  the  master  has  ac- 
cordingly taxed  the  defendant  the  whole  costs  of  the  cause.  There  is 
no  ground  to  find  fault  either  with  the  order  or  the  taxation.  The  ad- 
ministratrix is  clearly  entitled  to  the  whole  costs  of  the  cause :  the 
estate  of  the  intestate  is  damnified  to  the  extent  of  the  whole  costs. 
[Jervis,  C.  J. — The  estate  would  have  lost  the  costs  on  the  death  of 
the  defendant,  if  the  action  had  not  been  continued  under  the  3  &  4  W. 
4,  c.  42,  s.  2.  Maulb,  J. — The  defence  is,  that  the  action  does  not 
survive.]  The  issues  originally  joined  on  Page's  pleas  are  still  to  be 
tried,  as  well  as  the  issues  to  be  joined  on  the  pleas  to  the  suggestion. 
It  is  like  the  case  of  a  plea  of  the  statute  of  limitations ;  in  which  case 
the  plaintiff  is  liable  to  costs  if  the  plea  is  proved.  [Jervis,  C.  J. — 
Would  the  administratrix  have  been  liable  for  the  costs  of  the  issues 
on  the  original  pleas,  if  she  had  failed  upon  them,  and  succeeded  upon 
the  other  issues  ?]  Yes,  the  estate  would  be  liable.  The  concluding 
words  of  the  138th  section  draw  a  distinction  between  the  two  sets  of 
costs.  The  administratrix  should  have  all  the  costs,  just  as  the  plain- 
♦7901  t^  wou^  tf  he  *ka(*  succeeded.  [Jervis,  C.  J. — The  statute 
J  does  not  say  what  shall  happen  with  respect  to  costs,  if  the  de- 

ple&ded  before  the  death,  the  new  defendant  shall  be  at  liberty  to  plead  to  the  suggestion, 
only  by  way  of  denial,  or  such  plea  as  may  be  appropriate  to  %nd  rendered  necessary  by  his 
character  of  executor  or  administrator,  unless,  by  leave  of  the  court  or  a  judge,  he  should  be 
permitted  to  plead  fresh  matter  in  answer  to  the  declaration ;  and,  in  case  the  defendant  shall 
hare  pleaded  before  the  death,  but  the  pleadings  shall  not  have  arrived  at  issue,  the  new  defend- 
ant, besides  pleading  to  the  suggestion,  shall  continue  the  pleadings  to  issue  in  ihe  same  manner 
as  the  deceased  might  have  done,  and  the  pleadings  upon  the  declaration  and  the  pleadings  upon 
the  suggestion  shall  be  tried  together;  and,  in  case  the  plaintiff  shall  recover,  ho  shall  be 
entitled  to  the  like  judgment  in  respect  of  the  debt  or  sum  sought  to  bo  recovered  and  in 
respect  of  the  costs  prior  to  the  suggestion,  and  in  respect  of  the  costs  of  the  suggestion  and 
subsequent  thereto,  he  shall  be  entitled  to  the  like  judgment  as  in  an  action  originally  com- 
menced against  the  executor  or  administrator." 
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fendant   succeeds.     Maulb,  J. — If  a  new  action  were  brought,  the 
pleadings  would  be  the  same.] 

Then,  as  to  the  other  branch  of  the  rule, — Having  acted  upon  the 
order,  and  taken  his  chance  on  it,  the  court  will  not  allow  the  plaintiff 
now  to  abandon  it. 

Norman,  in  support  of  his  rule. — The  continuance  of  the  suit  against 
the  personal  representative  within  six  calendar  months  after  she  had 
taken  upon  herself  the  administration  of  the  estate  and  effects  of  the 
deceased,  was  a  condition  precedent.  But  for  the  special  remedy  given 
by  the  3  &  4  W.  4,  c.  42,  8.  2,  the  action  would  have  abated :  the 
judge  would  have  had  no  jurisdiction  to  try  the  matter  at  all.  [Chow- 
der, J. — The  plaintiff's  remedy  as  against  the  administratrix  is  re- 
vived by  the  suggestion.]  Yes.  And,  if  the  plaintiff  pays  her  all  the 
costs  which  she  has  incurred  in  consequence  of  his  abortive  attempt  to 
make  her  a  party,  he  pays  her  all  she  can  in  justice  be  entitled  to.  In 
Rex  v.  Cohen,  1  Stark.  N.  P.  C.  511,  one  of  two  plaintiffs  having  died 
after  issue  joined,  and  the  record  having  gone  down  to  trial  without  a 
suggestion  of  that  fact,  according  to  the  statute  8  &  9  W.  3,  c.  11,  s. 
6,  it  was  held  that  the  trial  was  extrajudicial,  and  that  consquently 
perjury  could  not  be  assigned  upon  any  false  evidence  given  thereon. 
If  the  plaintiff  here  were  to  carry  the  cause  down  for  trial,  the  issues 
to  be  first  tried  would  be  those  joined  upon  the  pleas  to  the  suggestion. 
If  those  issues  were  found  for  the  defendant,  there  would  be  an  end  of 
the  matter.  In  Garland  v.  Extend,  1  Salk.  194,  2  Ld.  Raym.*992,  the 
defendant  having  pleaded  in  abatement,  the  plaintiff  demurred,  and 
judgment  was  given  for  the  defendant ;  and  it  was  held  that  he  was  not 
entitled  to  costs  upon  the  statute  8  &  9  W.  3, — <<  for,  the  judgment 
*in  this  case  is  not  given  upon  the  merits,  but  quod  billa  cassetur ;  r+7q-j 
and  the  statute  meant  only  to  give  costs  where  the  merits  of  the  *■ 
cause  were  determined  upon  the  demurrer.  If  judgment  had  been  for 
the  plaintiff  upon  this  demurrer,  it  had  not  been  final,  but  only  a  respon- 
deas  ouster,  and  the  plaintiff  could  have  had  no  costs  by  the  statute, 
which,  therefore,  ought  to  have  the  same  exposition  as  to  the  defendant.1* 
In  Pocklington  v.  Peck,  1  Stra.  638,  costs  were  not  allowed  where  a 
scire  facias  was  abated  by  a  plea.  Price  v.  Morgan,  1  P.  &  D.  376,  9 
Ad.  &  E.  505  (E.  C.  L.  R.  vol.  36),  very  closely  approaches  the  present 
case.  A  fiat  in  bankruptcy  issued  against  the  defendant  on  the  21st  of 
April,  1837.  A  declaration  in  the  cause  was  delivered  on  the  26th  of 
October  following,  and  on  the  1st  of  November  the  defendant  obtained 
his  certificate,  which  he  pleaded  on  the  25th  of  November  puis  darrein 
continuance,  and  there  was  no  other  plea.  On  the  10th  of  April,  1838, 
the  plaintiff  was  ruled  to  reply,  and  on  the  23d  gave  notice  that  he 
abandoned  the  action,  and  intended  to  prove  under  the  defendant's  com- 
mission, lie  then  obtained  an  order  to  stay  the  proceedings,  which  was 
ultimately  rescinded  on  the  authority  of  Augarde  v.  Thompson,  2  M.  & 
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W.  617.f  On  the  30th  of  June,  the  plaintiff  entered  a  nolle  prosequi, 
on  which  the  master  taxed  the  defendant  his  full  costs.  On  the  25th  of 
October,  the  plaintiff  was  served  with  notice,  that,  unless  costs  were  paid 
within  four  days,  judgment  of  non  pros,  would  be  signed.  The  court 
allowed  the  plaintiff  to  stay  proceedings  without  costs.  The  principle 
of  all  these  cases  seems  to  be,  that,  where  the  action  was  originally 
brought  properly,  but,  in  consequence  of  something  occurring  subse- 
quently, it  becomes  inexpedient  to  proceed  with  it,  the  plaintiff  is  not  to 
be  visited  with  costs.  In  the  present  case,  the  administratrix  could  not 
have  compelled  the  plaintiff  to  go  on.  [Maulb,  J. — You  have  elected 
♦79^1  to  2°  *on :  y°u  kftve  talked  deliberately  into  a  scrape.]  And 
**•■  we  are  willing  to  pay  the  administratrix  all  the  costs  to  which  she 
has  been  put  by  our  election,  viz.,  the  costs  of  pleading  to  the  suggestion. 
[Jervis,  C.  J. — You  can  only  discontinue  on  payment  of  all  the  costs 
which  your  opponent  would  have  got  if  you  had  gone  on  and  had  failed. 
Maule,  J. — If  the  issues  on  the  suggestion  had  been  found  for  the  de- 
fendant, it  would  have  entitled  her  to  all  the  costs  of  the  cause.]  It  is 
submitted  that  neither  of  the  statutes  entitles  the  defendant  to  those 
costs :  the  8  &  4  W.  4,  c.  42,  s.  2,  does  not  touch  the  case  at  all ;  and 
the  15  &  16  Vict.  c.  76,  s.  138,  only  extends  to  cases  where  the  action 
survives. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
There  is  no  doubt  as  to  the  practice  in  the  cases  put,  of  pleas  in  abate- 
ment and  pleas  puis  darrein  continuance ;  but  it  has  no  application  to  a 
case  of  this  sort,  where  the  plaintiff,  for  reasons  best  known  to  himself, 
wishes  to  discontinue  the  action.  I  see  nothing  to  take  the  case  out  of 
the  ordinary  rule.  The  3  &  4  W.  4,  c.  42,  s.  2,  for  the  first  time  enabled 
actions  to  be  brought  against  executors  or  administrators  in  respect  of 
wrongs  committed  by  the  testator  or  intestate  within  six  months  before 
his  decease,  so  as  such  actions  be  brought  within  six  calendar  months 
after  such  executors  or  administrators  shall  have  taken  upon  themselves 
the  administration  of  the  estate  of  the  party.  Then  comes  the  Common 
Law  Procedure  Act,  which  provides,  that,  in  case  of  the  death  of  a  sole 
defendant,  where  the  action  survives,  the  plaintiff  may,  on  suggesting 
the  death,  and  giving  a  certain  notice,  proceed  against  the  personal  re- 
presentative. The  object  of  the  act  was,  to  place  the  personal  represen- 
tative, in  the  cases  provided  for,  in  the  same  position  as  if  he  had  been 
the  original  defendant  upon  the  record, — to  substitute  the  one  for  the 
*7Q«n  *ot^er?  an(*  so  av°id  tne  necessity  of  commencing  a  fresh  action : 
-■  and  the  act  (s.  138)  provides,  that,  "in  case  the  plaintiff  shall 
recover,  he  shall  be  entitled  to  the  like  judgment  in  respect  of  the  debt 
or  sum  sought  to  be  recovered  and  in  respect  of  the  costs  prior  to  the 
suggestion,  and  in  respect  of  the  costs  of  the  suggestion  and  subsequent 
thereto,  he  shall  be  entitled  to  the  like  judgment  as  in  an  action  origi- 
nally commenced  against  the  executor  or  administrator."    The  only 
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difficulty  arises  from  the  absence  of  all  mention  in  the  act  about  costs  in 
the  event  of  the  substituted  defendant  succeeding  on  the  trial.  But 
common  justice  requires  that  the  like  result  should  follow,  and  that  the 
defendant  should  have  all  the  costs  to  which  the  estate  of  the  testator 
or  intestate  has  been  put  by  reason  of  his  having  had  an  action  wrong- 
fully brought  against  him.  That  being  so,  there  is  nothing  to  take  this 
case  out  of  the  ordinary  rule,  which  requires  a  plaintiff  to  pay  costs 
where  he  elects  to  discontinue  his  proceedings.  I  also  think  there  is  no 
pretence  for  that  part  of  the  rule  which  seeks  to  rescind  the  order  of  my 
Brother  Maule.  That  order  was  properly  made.  The  plaintiff  has  de- 
liberately acted  upon  it,  taking  the  chance  of  the  master's  deciding  as 
he  wished.  He  cannot  now  be  permitted  to  retrace  his  steps.  The  rule 
must  be  discharged  with  costs. 

Maule,  J. — I  also  think  the  rule  should  be  discharged  with  costs.  I 
thought  it  was  the  ordinary  case  of  an  application  by  a  plaintiff  for  leave 
to  discontinue.  That  is  a  sort  of  rule  that  a  plaintiff  usually  obtains 
«+en  he  does  not  choose  to  go  on  with  the  action,  and  is  only  to  be  ob- 
tained upon  the  terms  of  payment  of  costs.  I  think  the  defendant  in 
this  case  is  entitled  to  have  all  the  costs  which  she  would  have  been  enti- 
tled to  if  the  suit  had  gone  on  to  its  natural  termination.  Upon  such 
an  application,  the  court  does  not  consider  whether  or  not  *the  {**&* 
action  was  well  brought  in  the  first  instance.  Having  put  the  "■ 
administratrix  by  means  of  the  suggestion  in  the  situation  of  a  defend- 
ant, there  is  no  reason  why  the  plaintiff  should  be  permitted  to  retire 
from  the  contest  upon  terms  different  from  those  which  the  law  would 
have  imposed  upon  him  if  the  action  had  been  brought  against  her  ori- 
ginally. We  cannot  speculate  as  to  how  the  issues  would  have  been  dis- 
posed of,  if  the  plaintiff  had  proceeded  to  try  them.  For  some  reason, 
— no  doubt,  a  very  good  one, — the  plaintiff  now  wishes  to  discontinue. 
He  must  pay  the  costs.  By  the  138th  section  of  the  Common  Law  Pro- 
cedure Act,  if  the  plaintiff  had  gone  on  to  trial,  and  had  succeeded,  he 
would  have  recovered  all  his  costs,  just  in  the  same  way  as  he  would  if 
the  action  had  originally  been  commenced  against  the  administratrix. 
Nothing  that  has  been  urged  by  the  counsel  for  the  plaintiff  has  induced 
me  to  come  to  the  conclusion  that  the  defendant  would  not  be  entitled 
to  her  costs  to  an  equal  extent,  if  she  were  successful :  and  those  are  the 
costs  which  are  given  by  the  words  of  the  order  in  question, — "  on  pay- 
ment of  costs."  In  so  deciding,  we  are  not  barring  the  plaintiff  from 
proceeding,  if  he  has  any  good  cause  of  action.  Having  obtained  an 
order  to  discontinue  upon  the  usual  terms,  and  having  acted  upon  it,  the 
plaintiff  now  asks  to  be  allowed  to  abandon  that  order,  that  he  may,  by 
demurring  to  the  pleas  to  the  suggestion,  try  a  speculative  issue  of  law 
in  a  proceeding  in  which  he  admits  that  he  cannot  recover  a  farthing. 
I  think  he  clearly  ought  not  to  be  permitted  to  do  so. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.    The  substance 


794  BENGE  v.  SWAINE.    H.  T.  1855. 

of  the  138th  section  of  the  Common  Law  Procedure  Act  seems  to  be, 
that,  where  the  cause  of  action  survives,  whether  by  force  of  the  com- 
^q--.  mon  law  or  by  statute,  the  plaintiff  is  to  be  at  liberty,  by  a  *sug- 
-■  gestion  of  the  death  of  the  defendant,  to  incorporate  in  the  pro- 
ceedings against  the  personal  representative  all  the  previous  steps  in  the 
action  as  against  the  testator  or  intestate.  All  these  become  steps  in 
the  action  against  the  executor  or  administrator ;  and  it  is  only  on  pay- 
ment of  all  the  costs  incurred  thereby,  that  the  plaintiff  ought  to  be 
allowed  to  discontinue. 

Crowdbr,  J. — I  am  of  the  same  opinion.  By  the  138th  section  of 
the  Common  Law  Procedure  Act,  the  personal  representative  of  the  de- 
ceased defendant  is  put  in  the  same  position  as  if  the  action  had  been 
brought  against  her  originally.  The  plaintiff  would  have  had  all  the 
costs  of  the  action  if  he  had  gone  to  trial  and  succeeded.  So,  the  sta- 
tute 4  Jac.  1,  c.  3,  would  have  given  the  defendant  all  the  costs  if  she 
had  been  successful.  Under  these  circumstances,  the  plaintiff  applies 
for  leave  to  discontinue.  He  clearly  must  pay  all  the  costs  he  would 
have  had  to  pay  if  he  had  gone  to  trial  and  had  failed. 

Rule  discharged,  with  costs. 


*796]  *In  re  OLLERTON. 

Motion  to  take  off  the  files  of  the  court  a  certificate  of  acknowledgment!  on  the  ground  of  one 
of  the  commissioners  being  interested  in  the  transaction  giving  occasion  for  the  acknowledg- 
ment 

The  77th  section  of  the  3  &  4  W.  4,  c.  74,  enables  every  married 
woman,  in  every  case  except  that  of  being  tenant-in-tail,  for  which  pro- 
vision was  already  made  by  the  act  (s.  40),  by  deed  to  dispose  of  lands 
of  any  tenure,  and  money  subject  to  be  invested  in  the  purchase  of  lands, 
and  also  to  dispose  of,  release,  surrender,  or  extinguish  any  estate  which 
she  alone,  or  she  and  her  husband  in  her  right,  might  have  in  any  lands 
of  any  tenure,  or  in  any  such  money  as  aforesaid,  and  also  to  release  or 
extinguish  any  power  which  might  be  vested  in  or  limited  or  reserved  to 
hey  in  regard  to  any  lands  of  any  tenure,  or  any  such  money  as  afore- 
said, or  in  regard  to  any  estate  in  any  lands  of  any  tenure,  or  in  any 
such  money  as  aforesaid,  as  fully  and  effectually  as  she  could  do  if  she 
were  a  feme  sole ;  save  and  except  that  no  such  disposition,  release,  sur- 
render, or  extinguishment  shall  be  valid  and  effectual  unless  the  husband 
concur  in  the  deed  by  which  the  same  shall  be  effected,  nor  unless  the 
deed  be  acknowledged  by  her  as  thereinafter  directed. 

The  79th  section  enacts,  "  that  every  deed  to  be  executed  by  a  mar- 
ried woman  for  any  of  the  purposes  of  this  act,  except  such  as  may  be 
executed  by  her  in  the  character  of  protector,  for  the  sole  purpose  of 
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giving  her  consent  to  the  disposition  of  a  tenant-in-tail,  shall,  upon  her 
executing  the  same,  or  afterwards,  be  produced  and  acknowledged  by 
her  as  her  act  and  deed  before  a  judge  of  one  of  the  superior  courts  at 
Westminster,  or  a  master  in  Chancery,  or  before  two  of  the  perpetual 
♦commissioners,  or  two  special  commissioners,  to  be  respectively  r^7q7 
appointed  as  thereinafter  provided."  *■ 

The  80th  section  enacts,  "  that  such  judge,  master  in  Chancery,  or 
commissioners  as  aforesaid,  before  he  or  they  shall  receive  the  acknow- 
ledgment by  any  married  woman  of  any  deed  by  which  any  disposition, 
release,  surrender,  or  extinguishment  shall  be  made  by  her  under  this 
act,  shall  examine  her,  apart  from  her  husband,  touching  her  knowledge 
of  such  deed,  and  shall  ascertain  whether  she  freely  and  voluntarily 
consents  to  such  deed,  and,  unless  she  freely  and  voluntarily  consent  to 
such  deed,  shall  not  permit  her  to  acknowledge  the  same ;  and,  in  such 
case,  such  deed  shall,  so  far  as  relates  to  the  execution  thereof  by  such 
married  woman,  be  void." 

The  84th  section  enacts,  "  that,  when  a  married  woman  shall  acknow- 
ledge any  such  deed  as  aforesaid,  the  judge,  master  in  Chancery,  or 
commissioners  taking  such  acknowledgment,  shall  sign  a  memorandum, 
to  be  endorsed  on  or  written  at  the  foot  or  in  the  margin  of  such  deed, 
which  memorandum,  subject  to  any  alteration  which  may  from  time  to 
time  be  directed  by  the  Court  of  Common  Pleas,  shall  be  to  the  following 
effect ;  viz.,  <  This  deed,  marked,  &c,  was  this  day  produced  before  me 

[or  « !»'],  and  acknowledged  by therein  named  to  be  her  act  and 

deed ;  previous  to  which  acknowledgment,  the  said was  examined 

by  me  [or  *  us'~],  separately  and  apart  from  her  husband,  touching  her 
knowledge  of  the  contents  of  the  said  deed  and  her  consent  thereto,  and 
declared  the  same  to  be  freely  and  voluntarily  executed  by  her :'  And 
the  said  judge,  master  in  Chancery,  or  commissioners  shall  also  sign  a 
certificate  of  the  taking  of  such  acknowledgment,  to  be  written  or 
engrossed  on  a  separate  piece  of  parchment ;  which  certificate,  subject 
to  any  alteration  which  may  from  time  to  time  be  directed  by  the  Court 
of  Common  *Pleas,  shall  be  to  the  following  effect ;  viz.,  « These  r#7qft 
are  to  certify,  that,  on,  &c,  before  me  the  undersigned  (judge  *■ 
or  master  in  Chancery),  [or  « before  us,  A.  B.  and  C.  D.,  two  of  the 

perpetual  commissioners,  &c.']  appeared  personally ,  the  wife  of 

,  and  produced  a  certain  indenture,  marked,  Ac,  bearing  date,  &c, 

and  made  between,  &c,  and  acknowledged  the  same  to  be  her  act  and 

deed :  And  I  [or  <  we']  do  hereby  certify  that  the  said was,  at  the 

time  of  her  acknowledging  the  said  deed,  of  full  age  and  competent 
understanding,  and  that  she  was  examined  by  me  [or  <  us '],  apart  from 
her  husband,  touching  her  knowledge  of  the  contents  of  the  said  deed, 
and  that  she  freely  and  voluntarily  consented  to  the  same.'  " 

The  85th  section  enacts  that  the  certificate,  together  with  an  affidavit 
by  some  person  verifying  the  same  and  the  signature  thereof  by  the 

vol,  xv.— 67  2T 
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party  by  whom  the  same  shall  purport  to  be  signed,  shall  be  lodged 
with  the  proper  officer,  and  filed  of  record  in  the  Court  of  Common 
Pleas. 

The  86th  section  enacts,  that,  on  the  filing  of  the  certificate,  "  the 
deed  so  acknowledged  shall,  so  far  as  regards  the  disposition,  release, 
surrender,  or  extinguishment  thereby  made  by  any  married  woman 
whose  acknowledgment  shall  be  so  certified  concerning  any  lands  or 
money  comprised  in  such  deed,  take  effect  from  the  time  of  its  being 
acknowledged,  and  the  subsequent  filing  of  such  certificate  as  aforesaid 
shall  have  relation  to  such  acknowledgment." 

And  the  89th  section  enacts,  that  the  Court  of  Common  Pleas  shall 
"  from  time  to  time  make  such  orders  and  regulations  as  the  court  shall 
think  fit  touching  the  mode  of  examination  to  be  pursued  by  the  com- 
missioners to  be  appointed  under  this  act,  and  touching  the  particular 
matters  to  be  mentioned  in  such  memorandums  and  certificates  as  afore- 
*7QQ1  8a^'  an(*  ^e  a®davits  Verifying  the  certificates,  and  the  time 
-*  within  which  any  of  the  aforesaid  proceedings  shall  take 
place,"  &c. 

In  pursuance  of  this  last-mentioned  provision,  the  Court  of  Common 
Pleas,  in  Michaelmas  Term,  4  W.  4,  1833,  made  certain  rules ;  by  one 
of  which  the  form  of  the  certificate  given  by  the  84th  section  of  the 
statute  was  slightly  varied,  and  by  another  of  which  it  was  provided, 
that,  "  where  the  acknowledgments  shall  be  made  before  commissioners 
appointed  under  the  said  act,  one  at  least  of  the  said  commissioners 
shall  be  a  person  who  is  not  concerned  as  the  attorney,  solicitor,  or 
agent,  or  clerk  to  the  attorney,  solicitor,  or  agent,  of  any  of  the  parties 
in  the  transaction  giving  occasion  to  the  taking  of  such  acknowledgment ; 
and  that,  in  the  affidavit  verifying  the  certificate,  it  shall  be  deposed, 
in  addition  to  the  verification  thereof  (amongst  other  things),  that  one 
at  least  of  the  commissioners  taking  such  acknowledgment  is  not  the 
attorney,  solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor,  or  agent, 
of  any  of  the  said  parties."  And  the  form  of  affidavit,  to  be  made  by 
one  of  the  commissioners,  contains  the  following  passage, — "  And  this 
deponent  further  saith,  that  he,  this  deponent  [or,  <  the  said  I.  E.,'  as 
the  case  may  be  ;  adding,  if  not  the  commissioner  making  the  affidavit, 
*  whose  place  of  residence  is  at '],  is  not  concerned  as  the  attor- 
ney, solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor,  or  agent,  of 
any  or  either  of  the  parties  to  the  transaction  giving  occasion  to  the 
taking  such  acknowledgment :  And  this  deponent  further  saith,  that, 
in  pursuance  of  the  order  made  by  the  Court  of  Common  Pleas  in 
Michaelmas  Term,  1833,  the  said  commissioners  did  inquire  of  the  said 

-  whether  she  intended  to  give  up  her  interest  in  the  estates  in 

respect  of  which  such  acknowledgment  was  taken,  without  having  any 
provision,"  &c,  &c. 
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♦The  rules  so  made  in  Michaelmas  Term,  1833,  were  revoked  r^n™ 
in  the  following  term,  and  new  provisions  made  in  lieu  thereof.  *- 
By  one  of  these  substituted  rules  it  is  provided,  that,  "where  any 
acknowledgment  shall  be  made  by  any  married  woman  of  any  deed 
under  and  by  virtue  of  the  said  act,  before  commissioners  appointed 
under  the  said  act,  one  at  least  of  the  said  commissioners  shall  be  a  per- 
son who  is  not  in  any  manner  interested  in  the  transaction  giving  occa 
sum  for  such  acknowledgment,  or  concerned  therein  as  attorney,  solicitor, 
or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent  so  interested 
or  concerned." 

And  by  another  of  those  rules  it  is  provided  that  the  affidavit  verify- 
ing the  certificate, — which  certificate  shall,  except  where  the  acknow- 
ledgment is  taken  elsewhere  than  in  England,  Wales,  or  Berwick-upon- 
Tweed, — shall  be  made  by  some  practising  attorney  or  solicitor,  and 
shall  state,  amongst  other  things,  "  that  one  at  least  of  the  commis- 
sioners taking  such  acknowledgment,  to  the  best  of  his,  deponent's, 
knowledge  or  belief,  is  not  in  any  manner  interested  in  the  transaction 
giving  occasion  for  the  taking  of  such  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent  so  interested  or  concerned." 

And  it  is  further  provided  that  the  affidavit  shall  be  in  the  form  an- 
nexed, "subject  to  such  variations  as  the  circumstances  of  the  case 
shall  render  necessary,  or  such  affidavit  may  be  made,  where  it  is  found 
convenient,  by  one  of.  the  said  commissioners,  with  such  variation  as 
shall  be  necessary  in  that  behalf."  And  the  form  of  affidavit  contains 
these  words : — "  And  this  deponent  further  saith,  that,  to  the  best  of 
this  deponent '8  knowledge  and  belief,  neither  of  the  said  commissioners 
is  [or,  « the  said  A.  B.,9  or  <  the  said  O.  D.,  one  of  the  *'said  com-  i-*oa-| 
missioners  is  not*"]  in  any  manner  interested  in  the  transaction  *■ 
giving  occasion  for  such  acknowledgment,  or  concerned  therein  as  attor- 
ney, solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent  so 
interested  or  concerned." 

An  action  of  ejectment  having  been  brought  to  recover  possession  of 
a  dwelling-house  and  premises  at  Hindley,  in  Lancashire,  and  a  special 
case  stated  for  the  opinion  of  the  Court  of  Exchequer,  the  plaintiff's 
claim  was  defeated  by  a  deed  which  was  prepared  by  John  Lord  and 
W.  Ackerley,  who  were  the  only  solicitors  employed  in  the  transaction, 
and  was  executed  by  John  Ollerton  (the  defendant)  and  Ellen  his  wife, 
and  was  acknowledged  by  the  latter  before  the  said  John  Lord  (who  took 
thereunder  an  interest  as  mortgagee  to  the  extent  of  802.)  and  one  Edward 
Woodcock,  perpetual  commissioners  for  taking  the  acknowledgments  of 
married  women, — Woodcock  not  being  in  any  manner  interested  in  the 
transaction  giving  occasion  for  the  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent  so  interested  or  concerned.     The  commissioners, 


*802] 
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Lord  and  Woodcock,  signed  a  certificate  of  their  having  taken  such 
acknowledgment,  in  the  form  pointed  out  by  the  statute ;  and  such  cer- 
tificate, accompanied  by  the  affidavit  required  for  verifying  the  same, 
was  duly  filed  of  record, — the  affidavit  being  made  by  Woodcock,  and 
being  in  the  form  prescribed  by  the  rules  of  Hilary  Term,  1834,  as  to 
the  want  of  such  interest  or  concern  as  aforesaid  in  the  transaction  by 
Woodcock. 

Upon  the  argument  of  the  special  case, — see  Bancks  v.  Ollerton,  10 
Exch.  168, f — it  was  objected,  on  the  part  of  the  plaintiff,  that,  the 
acknowledgment  of  the  deed  by  Mary  Ollerton  not  having  been  taken 
in  the  manner  prescribed  by  the  statute,  the  deed  was  void :  but  the 
*court  were  of  opinion,  that,  so  long  as  the  certificate  and  affi- 
davit remained  filed  of  record,  they  were  conclusive  evidence  that 
the  acknowledgment  was  duly  taken,  and  that,  « if  the  certificate  was 
not  warranted  by  the  act,  and  ought  not  to  have  been  given,  the  remedy 
was  by  application  by  the  party  aggrieved  to  the  Court  of  Common 
Pleas  to  quash  the  certificate  and  take  it  off  the  file,  as  having  been 
improperly  or  irregularly  made." 

KnowleSy  in  Trinity  Term  last,  upon  an  affidavit  disclosing  the  above 
facts,  moved  for  a  rule  calling  upon  John  Ollerton,  and  upon  John  Lord 
and  W.  Ackerley,  the  two  commissioners,  to  show  cause  why  the  certi- 
ficate and  affidavit  verifying  the  same  should  not  be  taken  off  the  files 
of  the  court,  and  the  certificate  quashed,  for  irregularity.  He  sub- 
mitted that  the  practice  founded  upon  the  rules  of  court,  was  not  war- 
ranted by  the  provisions  of  the  statute ;  and  that  it  was  contrary  to 
the  first  principles  of  justice  that  a  man  should  be  permitted  to  act 
judicially  in  a  matter  in  which  he  is  directly  and  pecuniarily  interested. 

Jervts,  C.  J. — The  construction  generally  put  upon  these  rules  in 
the  country, — especially  since  the  case  of  In  re  Ann  Scholefield,  3 
Scott,  657,  3  N.  C.  293  (E.  C.  L.  R.  vol.  33),— has  been,  that,  if  one 
of  the  commissioners  taking  the  acknowledgment  is  a  disinterested 
person,  that  will  suffice.  The  rule  may  go,  and  notice  should  be  served 
upon  the  registrar,  and  upon  Woodcock,  the  co-commissioner  of  John 
Lord. 

Atherton  and  Button,  on  a  subsequent  day,  showed  cause. — This  is 
an  application  to  the  discretion  of  the  court;  and,  considering  the 
lapse  of  time  which  has  taken  place  (the  party  having  died  in  the 
mean  time),  and  the  absence  of  any  suggestion  of  fraud,  the  court  will 


*803] 


not  interfere.     [Jervts,  C.  J. — You  must  not  assume  *that  it  is 


matter  of  discretion.  Maule,  J. — The  circumstance  of  the 
commissioner's  being  interested  as  attorney  in  the  transaction,  is  a  vio- 
lation of  the  rule  of  court ;  but  that  which  is  now  complained  of  is  a 
violation  of  the  statute,  or  something  more.  I  presume  nobody  will 
suggest  that  the  Court  of  Common  Pleas  could  make  a  judge  competent 
who  by  the  common  law  is  not  so.     The  fact  of  a  judge  being  interested 
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was  held  in  a  recent  case  to  be  ground  of  error.(a)  Jervis,  C.  J. — The 
rules  are  clearly  not  in  accordance  with  the  act  of  parliament.] 
Assuming  that  the  court  exceeded  its  authority  in  framing  these  rules, 
it  would  be  most  inconvenient  and  unjust  that  the  titles  of  parties  who 
have  acted  in  obedience  to  them  should  be  thereby  placed  in  peril. 
Besides,  the  effect  of  the  statute,  is,  to  make  the  certificate  when  filed 
conclusive  evidence.  It  has  all  the  force  of  a  record,  and  cannot  be 
avoided  by  any  irregularity  in  the  conduct  of  the  judge.  See  18  Edw. 
1,  stat.  4;  2  Inst.  515,  516;  Coke's  Seventh  Reading  on  Fines; (6) 
*Sheppard's  Touchstone,  6  ;  1  Cruise  on  Fines,  38 ;  (c)  Argenton  r#ft0 ^ 
v.  Westover,  Cro.  Eliz.  275,  cited  Cruise  Dig.  tit.  xxxv.,  ch.  iv.  *- 
§26;  Hungate's  Case,  12  Co.  Rep.  122 ;(d)  Mansfield's  Case,  12  Co. 
Rep.  124  ;(e)  Warcombe  and  Carrel's  Case,  12  Co.  Rep.  124  b;(g) 
Eddlestone  v.  Collins,  3  De  Gex,  M'N.  4G.1. 

Knowles  and  Mellishy  in  support  of  the  rule. — The  applicant  having 
his  title  barred  by  a  record  of  this  court,  which,  though  regular  upon 
the  face  of  it,  is  shown  to  be  in  its  creation  a  violation  not  only  of  the 
statute  upon  which  it  professes  to  be  founded,  but  also  of  one  of  the 
first  principles  of  justice,  and  being  without  other  remedy,  is  clearly 
entitled  to  call  upon  the  court  for  relief  in  this  way.  That  which  is 
complained  of  would,  in  the  case  of  a  fine,  for  which  the  proceeding 

(a)  Dimes  v.  The  Grand  Junction  Canal  Company,  3  House  of  Lords  Cases,  759.  A  public 
company,  which  was  incorporated,  filed  a  bill  in  equity  against  a  landowner,  in  a  matter  largely 
involving  the  interests  of  the  company :  the  Lord  Chancellor  had  an  interest  as  a  shareholder 
in  the  company  to  the  amount  of  several  thousand  pounds, — a  fact  which  was  unknown  to  Dimes 
(the  defendant  in  the  suit).  The  cause  was  heard  before  the  Vice- Chancellor,  who  granted  the 
relief  sought  by  the  company.  The  Lord  Chancellor,  on  appeal,  affirmed  the  order  of  the  Vice- 
Chancellor.  It  was  held,  by  the  House  of  Lords,  that  the  Lord  Chancellor  was  disqualified,  on 
the  ground  of  interest,  from  sitting  as  judge  in  the  cause,  and  that  his  decree  was  therefore 
yoidablo,  and  must  consequently  bo  reversed ;  but  that  he  was  not  disqualified  from  performing 
the  ministerial  act  of  enrolment,  which  is  required  before  a  decree  of  the  Vice-Chancellor  can 
be  appealed  againBt  It  was  further  held,  that  the  disqualification  did  not  affect  the  decree  of 
the  Vice-Chancellor,  who,  though  by  the  53  Q.  3,  c.  24,  subordinate  to,  is  not  dependent  on,  the 
Lord  Chancellor. 

(6)  Coke's  Law  Tracts,  p.  245. 

(c)  "  It  is  a  principle  of  the  common  law,  that  the  evidence  of  a  record  is  of  so  high  and 
certain  a  nature,  that  its  authenticity  is  never  permitted  to  be  called  in  question ;  so  that  no 
averment  can  be  made  against  any  fact  which  is  once  upon  record ;  and  therefore,  when  the  foot 
or  chirographum  of  a  fine  is  recorded,  no  averment  can  bo  made  as  to  the  caption  or  time  of  its 
acknowledgment,  but  it  must  be  considered  as  a  fine  of  that  term  in  wbioh  it  is  recorded  ;  nor 
can  it  be  falsified,  until  it  is  vacated  or  reversed  by  the  Court  of  Common  Pleas," — that  is,  by 
writ  of  error. 

(d)  "  If  an  infant  is  permitted  to  levy  a  fine,  and  such  fine  is  not  reversed  during  his  minority, 
it  will  for  ever  afterwards  stand  good."  1  Roll.  Rep.  113.  And  it  was  resolved,  u  that,  forasmuch 
as  no  corruption  and  circumvention  was  proved  in  the  commissioners,  or  in  any  of  the  parties, 
of  which  they  may  be  indicted  at  the  suit  of  the  King,  or  punished  in  this  court,  the  fine  shall 
stand/' 

(e)  "  A  fine  levied  by  an  idiot  is  unavoidable,  although  his  idiotcy  is  apparent ;  and  although, 
after  the  fine  levied,  he  has  been  found  by  inquisition  an  idiot  a  nativitate.  The  indentures 
executed  by  such  infant  are  sufficient  to  direct  the  uses  of  the  fine." 

(g)  "A  man  persuaded  bis  wife,  an  infant,  to  levy  a  fine  of  her  inheritance,  and  cognisance 
was  taken  by  dedimus  potestatem,  there  being  several  judges  who  might  have  examined  her : — 
Held,  such  fine,  is  good." 

2y2 
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♦80  VI  **n  <lue8t*011  k  substituted,  have  been  set  right  by  writ  of  error: 
J  Com.  Dig.  Fine,  (H.  3) ;  Chamock  and  Worsley's  Case,  1  Leon- 
ard, 114.  No  doubt,  as  Lord  Coke  observes,  a  man  cannot  be  permit- 
ted to  aver  against  a  record :  but  Lord  Coke  could  not  have  meant  to 
say  that  a  fine  would  be  held  good,  if  the  judge  before  whom  the  ac- 
knowledgment was  taken  was  himself  the  conusee ;  for,  in  such  a  case, 
the  fine  is  void, — Wilson  on  Fines,  85.  This  court  had  no  power,  under 
the  statute  3  &  4  W.  4,  c.  74,  to*  frame  rules  which  should  operate 
in  contravention  of  the  common  law,  as  the  rules  in  question  clearly 
do.  The  statute  requires  that  the  acknowledgment  shall  be  taken  before 
two  commissioners,  and  that  the  two  shall  examine  the  married  woman, 
and  both  shall  certify  that  they  have  done  so.  The  memorandum  re- 
quired by  the  84th  section  to  be  endorsed  or  written  on  the  deed,  shows 
that.  [Jervis,  C.  «L — There  can  be  no  doubt  about  that.  The  diffi- 
culty is  as  to  what  the  court  is  to  do  with  it,  this  being  a  record.] 
They  can  only  take  it  off  the  file.  [Maule,  J. — The  framers  of  this 
act  certainly  could  not  have  lost  sight  of  the  fact  that  a  fine  was  rever- 
sible on  error.  It  may  be  suggested,  that,  inasmuch  as  they  have  made 
no  provision  for  an  irregularity  of  this  sort,  the  legislature  intended 
that  the  proceeding  should  be  irreversible.  The  answer  to  that  is,  that 
it  is  not  possible  to  conceive  that  they  could  have  intended  that  the 
estates  of  strangers  should  be  affected,  and  that  there  should  be  no 
remedy.  Many  instances  are  put  in  Wilson  on  Fines,  pp.  16  et  seq., 
where  fines  improperly  levied  have  notwithstanding  been  held  not  to  be 
avoidable.  Mansfield's  Case  is  certainly  a  very  strong  one.]  There, 
the  party  taking  the  acknowledgment,  though  highly  censurable,  was 
not  guilty  of  fraud :  he  was  not  a  party  interested  in  the  transaction. 
Here,  the  court  has  had  imposed  upon  it  a  false  and  fraudulent  record: 
*80fTI  8urely  *it  cannot  be  permitted  to  remain  upon  its  files.  [Jervis, 
-•  C.  J. — In  the  old  cases  referred  to,  the  party  who  took  the  ac- 
knowledgment was  properly  constituted :  here,  the  commissioner  Lord 
was  not.  Maule,  J. — The  filing  of  the  certificate  is  an  ex  parte  pro- 
ceeding. It  would  be  hard  if  such  a  wrong  should  be  without  remedy.] 
In  Nokes,  plaintiff,  Styles,  deforciant,  3  Taunt.  49,  the  court  refused 
to  allow  the  acknowledgment  of  a  fine  to  be  amended,  where  it  was 
taken,  in  Westminster,  before  commissioners  other  than  a  judge  or  a 
Serjeant.  "  The  fine/1  they  said,  "  was  irregularly  taken,  being  in  direct 
contradiction  to  a  standing  rule  of  the  court,  and  the  parties  sought  to 
cure  it  by  requesting  the  court  to  sanction  a  fraud  on  their  own  rule." 
No  great  hardship  will  be  done  by  making  this  rule  absolute ;  for,  it 
does  not  appear  that  there  has  been  any  subsequent  conveyance  of  the 
property:  and  it  would  be  equally  hard  upon  the  applicant  to  be  de- 
prived of  his  legal  rights  by  an  irregular  and  unauthorized  proceeding 
of  this  sort.  Where  a  party  has  another  remedy,  the  court  will  some- 
times decline  on  a  summary  application  to  exercise  its  discretion  in  his 
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favour :  but,  where  the  party  would  otherwise  be  without  remedy,  the 
exercise  of  its  discretion  by  the  court  is  ex  debito  justitise.  [Maule, 
J. — If  the  court  sees  reason  to  believe  that  great  injustice  or  inconve- 
nience would  arise  from  the  exercise  of  its  discretion,  it  usually  abstains 
from  exercising  it.  But  I  must  confess  I  do  not  see  that  any  great 
inconvenience  is  likely  to  arise  here :  it  is  not  necessary  to  say, — Fiat 
justitia,  ruat  coelo.]  Cur.  adv.  vult. 

In  the  course  of  the  vacation,  an  act  of  parliament  was  passed  for 
the  express  purpose  of  meeting  the  difficulty  suggested  by  the  above 
case.  That  act,  17  &  18  Vict.  c.  75,  which  is  intituled  "  An  act  to 
remove  *doubts  concerning  the  due  acknowledgment  of  deeds  by  r*nn7 
married  women  in  certain  cases,"  after  reciting,  that,  by  the  3  L 
k  4  W.  4,  c.  74,  "  it  is  provided  that  every  deed  to  be  executed  by  a 
married  woman  for  any  of  the  purposes  thereof,  except  such  as  may  be 
executed  by  her  in  the  character  of  protector  for  the  sole  purpose  of 
giving  her  consent  to  the  disposition  of  a  tenant-in-tail,  shall,  upon  her 
executing  the  same,  or  afterwards,  be  produced  and  acknowledged  by 
her  as  her  act  and  deed  before  a  judge  of  one  of  the  superior  courts  at 
Westminster,  or  a  master  in  Chancery,  or  before  two  of  the  perpetual 
commissioners  or  two  special  commissioners  to  be  respectively  appointed 
as  therein  provided,  and  a  certificate  of  the  taking  of  such  acknowledg- 
ment is  thereby  directed  to  be  lodged  with  some  officer  of  the  Court  of 
Common  Pleas  at  Westminster,  who  is  directed,  after  satisfying  him- 
self that  the  requisitions  of  the  said  act  have  been  complied  with  in 
manner  therein  mentioned,  to  cause  the  said  certificate  to  be  filed  of 
record  in  the  said  Court  of  Common  Pleas :  and  whereas  it  is  appre- 
hended that  deeds  executed  by  married  women  under  the  provisions  of 
the  said  act  may  be  liable  to  be  invalidated  by  the  circumstance  that 
the  judge,  or  master  in  Chancery,  or  one  or  both  of  the  commissioners, 
taking  the  acknowledgment,  may  be  or  may  have  been  interested  or 
concerned,  either  as  a  party  or  otherwise,  in  the  transaction  giving  oc- 
casion for  such  acknowledgment,  and  it  is  not  expedient  that  deeds 
executed  in  good  faith  under  such  circumstances  should  be  invalidated," 
— in  s.  1  enacts,  that  "  no  deed  which  has  been  acknowledged,  or  which 
shall  hereafter  be  acknowledged,  by  a  married  woman  before  a  judge 
of  one  of  the  superior  courts  of  Westminster,  or  a  master  in  Chancery, 
or  before  two  of  the  perpetual  commissioners  or  two  special  commis- 
sioners appointed  as  by  the  said  *act  is  required,  shall  be  im-  r^n^ 
peached  or  impeachable  at  any  time  after  the  certificate  of  such  "■ 
acknowledgment  has  been  filed  of  record  in  the  Court  of  Common  Pleas 
at  Westminster,  by  reason  only  that  such  judge  or  master  in  Chancery, 
or  such  commissioners,  or  either  of  them,  was  or  were  interested  or 
concerned,  either  as  a  party  or  parties,  or  as  attorney  or  solicitor  or 
clerk  to  the  attorney  or  solicitor  of  one  of  the  parties,  or  otherwise,  in 
the  transaction  giving  occasion  for  such  acknowledgment." 
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And  s.  2  provides,  "  that,  if  any  proceeding  instituted  before  the 
18th  of  July,  1854,  in  the  said  Court  of  Common  Pleas,  for  the  pur- 
pose of  quashing  or  taking  off  the  file  of  records  of  the  said  court  any 
certificate  of  an  acknowledgment  of  a  deed  by  a  married  woman,  on 
the  ground  that  such  judge  or  master  in  Chancery,  or  either  of  such 
commissioners,  was  interested  or  concerned  as  aforesaid,  shall  be  pend- 
ing at  the  passing  of  this  act,  it  shall  be  lawful  for  the  said  court  to 
proceed  with  and  dispose  of  the  same  as*  if  this  act  had  not  passed, 
except  that,  if  the  said  court  shall  be  satisfied  that  any  person  or  per- 
sons acting  bond  fide  has  or  have  been  induced  by  the  terms  of  the  orders 
made  by  the  said  court  in  Hilary  Term,  1884,  to  acknowledge  or  to 
accept  a  title  depending  on  the  acknowledgment  of,  any  deed  or  deeds 
before  commissioners,  one  of  whom  may  have  been  interested  or  con- 
cerned as  aforesaid,  the  said  court  may  refuse  to  permit  the  certificate 
to  be  quashed  or  taken  off  the  file,  on  such  terms  as  to  the  payment  of 
costs  and  expenses  as  the  said  court  shall  think  fit  to  make." 

And  the  Sd  section  empowers  the  court  from  time  to  time  to  make 
any  rules  which  to  them  may  seem  fit  for  preventing  any  commissioners 
interested  or  concerned  as  aforesaid  from  taking  any  acknowledgment 
♦fiOQl  un(*er  *ke  8a^  re<Hted  act,  anything  therein  contained  to  the 
-*  ^contrary  notwithstanding ;  so,  nevertheless,  that  no  such  rule 
shall  make  invalid  any  acknowledgment  after  the  certificate  shall  have 
been  filed  of  record  as  aforesaid. 

Atherton,  in  the  following  term,  referring  to  the  statute*,  submitted 
that  this  case  was  within  the  saving  provisions  of  the  2d  section,  and 
accordingly  prayed  that  the  rule  might  be  discharged. 

No  opposition  being  offered  on  the  other  side, 

Jervis,  C.  J.,  said :  We  think  we  may  avail  ourselves  of  the  provi- 
sion contained  in  the  second  section,  and  discharge  this  rule  with  costs. 

Rule  discharged,  with  costs. 


END  OF  HILABT  TERM. 
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*IN  THE  EXCHEQUER  CHAMBER.     [*810 

THE  SOUTH-EASTERN  RAILWAY  COMPANY  v.  RICHARD- 
SON.   Feb.  5. 

In  an  action  under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  8  A 
9  Vict  c.  18,  to  recover  compensation  in  respect  of  lands  "damaged  or  injuriously  affected" 
by  the  execution  of  the  works  of  a  railway  company,  the  declaration  stated  that  the  plain- 
tiff claimed  1000/.,  that  the  company  had  notice  of  his  claim,  and  offered  bim  60/.,  and  that  a 
jury  empanelled  pursuant  to  the  provisions  of  the  act  awarded  him  2152. : — Held,  by  the 
Bxcheqaor  Chamber,  affirming  the  judgment  of  the  court  below,  that  the  plaintiff  was 
entitled  to  the  costs  of  the  inquiry  before  the  sheriff, — the  51st  section,  which  provides  for  suoh 
costs,  being  virtually  inoroporated  in  the  68th. 

This  was  an  action  of  debt.  The  declaration  stated,  that,  before 
and  at  the  time  of  the  giving  the  notice  thereinafter  next  mentioned, 
and  after  the  passing  of  the  Lands  Glauses  Consolidation  Act,  1845, 
and  after  the  passing  of  the  Railways  Glauses  Consolidation  Act,  1845, 
and  after  the  passing  of  a  certain  other  act  of  parliament  made  and 
passed  in  the  session  of  parliament  holden  in  the  ninth  and  tenth  years 
of  the  reign  of  her  present  Majesty,  intituled  <<  An  act  to  make  a  rail- 
way from  the  London  and  Greenwich  Railway  to  Woolwich  and  Graves- 
end,"  the  plaintiff  was  seised  of  the  inheritance  in  fee-simple  in  posses- 
sion of  an  estate  situate  and  being  in  Marshall's  Grove,  Woolwich,  in 
the  county  of  Kent,  and  adjoining  the  south  side  of  the  said  railway 
authorized*  to  be  constructed,  and  constructed,  by  the  defendants, 
under  and  by  virtue  of  the  provisions  of  the  said  last-mentioned  act, 
consisting  of  nine  messuages  or  cottages,  with  the  gardens  and  yards 
in  the  rear  thereof,  and  being  No.  1  to  No.  9  inclusive  in  the 
said  Marshall's  Grove:  That,  by  reason  of  the  last-mentioned  rail- 
way having  intersected  and  cut  off  the  roadway  adjoining  the  north 
side  of  the  said  estate  of  the  plaintiff,  and  having  thereby  destroyed 
or  obstructed  the  immediate  approaches  thereto ;  and  also  by  the 
execution  of  the  works  by  the  last-mentioned  act  authorized  to  be 
♦executed,  and  by  the  construction  of  the  said  last-mentioned  r4to11 
railway,  the  said  estate  of  the  plaintiff  was  greatly  damaged  and  *- 
injuriously  affected :  That,  before  the  giving  of  the  said  notice  therein- 
after next  mentioned,  to  wit,  on  the  1st  of  January,  1849,  the  defend- 
ants took  possession  of  and  seized  and  converted  to  the  purposes  of 
their  aforesaid  railway,  or  the  works  connected  therewith,  a  piece  of 
ground  at  the  north-east  angle  of  one  of  the  aforesaid  messuages  or 
cottages,  by  reason  whereof  the  said  estate  of  the  plaintiff  was  further 
greatly  damaged  and  injuriously  affected,  and  the  plaintiff,  by  reason  of 
the  several  premises  aforesaid,  sustained  a  loss,  and  claimed  to  be  en- 
titled to  compensation  in  respect  thereof  from  the  defendants,  to  an 
amount  exceeding  502.,  to  wit,  to  the  amount  of  10002. :  That,  after- 
wards, the  plaintiff  being  so  interested  in  the  said  estate,  and  the  same 
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being  so  injuriously  affected*  as  aforesaid,  and  the  plaintiff  having  sus- 
tained such  loss  as  aforesaid,  and  being  entitled  to  compensation  in 
respect  thereof  as  aforesaid,  and  being  desirous  of  having  the  question 
of  compensation  settled  by  a  jury,  to  wit,  on  the  9th  of  March,  1850, 
he  the  plaintiff  did  give  a  notice  in  writing  to  the  defendants,  and  did 
thereby  and  therein  state  to  the  defendants  the  said  nature  of  his  inter- 
est in  the  said  hereditaments  in  respect  of  which  he  claimed  compensa- 
tion, and  that  he  claimed  from  the  defendants  compensation  in  respect 
of  the  said  loss  and  injury,  and  that  1000/.  should  be  paid  by  the 
defendants  to  him  the  plaintiff  for  such  compensation;  and  the  plaintiff 
did  also  by  the  said  notice  state  to  the  defendants  that  it  was  the  desire 
of  him,  the  plaintiff,  that  the  question  of  the  aforesaid  compensation 
should  be  settled  by  a  jury  in  the  manner  pointed  out  in  that  behalf  by 
the  Lands  Clauses  Consolidation  Act,  1845,  unless  the  defendants  should 
be  willing  to  pay  the  aforesaid  amount  of  1000/.  as  compensation,  which 
*81 21  *^e  Pl*"11^  thereby  ^claimed,  and  enter,  within  the  time  limited 

J  by  the  said  statute  in  that  behalf,  into  an  agreement  for  that 
purpose :  That  the  defendants  afterwards,  to  wit,  on  the  20th  of  March, 
1850,  gave  to  the  plaintiff  a  certain  notice  in  writing,  whereby,  after 
reciting  the  said  notice  so  given  by  the  plaintiff  to  the  defendants  as 
aforesaid,  they  the  defendants  made  known  to  the  plaintiff  that  they 
the  defendants  were  ready  and  willing,  and  thereby  offered,  to  pay  to 
the  plaintiff  the  sum  of  601.  in  satisfaction  and  discharge  of  the  injury 
and  damage  alleged  to  have  been  sustained  by  the  plaintiff,  and  in 
respect  of  which  the  said  sum  of  10002.  was  so  claimed  by  the  plaintiff 
as  aforesaid :  That  the  defendants  did  not  nor  would  pay  the  amount 
of  compensation  so  claimed  by  the  plaintiff  as  aforesaid,  nor  did  nor 
would  enter  into  a  written  agreement  for  that  purpose:  That  the 
defendants,  within  twenty-one  days  after  the  receipt  of  the  said  first- 
mentioned  notice  to  them  so  given  as  aforesaid,  to  wit,  on  the  28th  of 
March,  1850,  did,  according  to  the  form  of  the  first-mentioned  statute, 
issue  their  certain  warrant  in  writing,  under  the  common  seal  of  the 
defendants,  and  directed  to  the  sheriff  of  the  county  of  Kent,  whereby, 
after  reciting  and  referring  to  the  several  notices  aforesaid,  the  defend- 
ants, pursuant  to  the  powers  and  authorities  given  to  them  by  the  sta- 
tutes in  that  behalf,  required  the  said  sheriff  to  nominate  and  summon 
a  special  jury  to  inquire  of  and  assess  the  compensation,  if  any,  to  be 
paid  to  the  plaintiff  in  respect  of  the  several  supposed  matters  hi  his 
said  notice  alleged,  or  any  of  them,  in  respect  whereof  he  had  therein 
claimed  compensation ;  and  the  defendants  did  by  their  said  warrant 
further  require  the  said  sheriff  to  issue  such  summons,  and  do  all  such 
things  in  relation  to  the  said  trial  or  inquiry,  as  were  authorized  and 
required  to  be  done  by  the  Lands  Clauses  Consolidation  Act,  1845,  and 
•81 31  ^  t'le  *sa^  company's  act :  That  afterwards,  to  wit,  on  the  24th 

J  of  April,  1850,  within  the  said  bailiwick  of  the  said  sheriff,  to 
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wit,  at  Woolwich,  in  the  county  of  Kent,  a  certain  inquisition  was  taken 
in  pursuance  of  and  in  accordance  and  compliance  with  the  last-men- 
tioned request,  before  Matthew  Bell,  Esq.,  then  being  sheriff  of  the 
said  county  of  Kent,  by  A.  B.,  C.  D.,  &c,  twelve  honest,  lawful,  suffi- 
cient, and  indifferent  men  of  the  said  county  qualified  to  serve  on  juries 
for  trials  of  issues  in  Her  Majesty's  courts  of  record  at  Westminster, 
who  were  duly  impannelled,  summoned,  returned,  and  drawn  pursuant 
to  the  provisions  of  the  statute  in  that  behalf,  by  the  said  Matthew 
Bell,  at  the  time  of  the  said  request,  and  then,  being  sheriff  of  the  said 
county  of  Kent  as  aforesaid,  and  who  were  by  and  before  such  sheriff, 
at  the  time  and  place  last  aforesaid,  duly  sworn  to  inquire  of  and  con- 
cerning the  matters  in  the  said  warrant  in  that  behalf  mentioned,  and 
thereby  referred  to,  to  be  inquired  of,  assessed,  ascertained,  and  deter- 
mined by  them,  in  manner  therein  mentioned ;  and  the  plaintiff  and  the 
said  defendants,  by  their  counsel  respectively,  having,  at  the  time  and 
place  of  the  holding  the  said  inquisition,  appeared  before  the  said 
sheriff  and  the  said  jurors,  and  having  respectively  adduced  evidence 
before  the  said  sheriff  and  jurors  touching  the  matters  so  in  question  as 
aforesaid,  the  said  jurors  upon  their  oath  did  find  their  verdict  that  the 
plaintiff  had  sustained  damages  to  the  amount  of  2152.,  by  means  of 
the  several  matters  mentioned  in  his  said  notice,  and  that  the  defend- 
ants should  pay  to  the  plaintiff  the  said  sum  of  2151. ;  and  the  said 
sheriff  did  then  and  there,  accordingly,  pursuant  to  the  statute  in  that 
behalf,  give  judgment  for  the  said  sum  of  215Lso  assessed  by  the  said 
jury,  to  be  paid  by  the  defendants  to  the  plaintiff  according  to  the  pro- 
visions of  the  said  statutes ;  and  the  said  verdict  and  judgment  were 
then  and  there,  to  wit,  at  *the  time  and  place  of  holding  the  r*o1d 
said  inquisition  as  aforesaid,  duly  signed  by  the  said  sheriff:  *- 
That,  the  said  verdict  and*  judgment,  being  so  duly  signed  as  aforesaid, 
were  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  1st  of  May,  1850,  duly  deposited  and  left  by  the  said  sheriff  with 
the  clerk  of  the  peace  of  the  said  county  of  Kent,  to  be  by  him  kept, 
and  the  same  are  now  by  him  kept,  amongst  the  records  of  the  Quarter 
Sessions  of  the  said  county  of  Kent,  and  the  said  verdict  and  judgment 
still  remained  among  the  records  of  the  said  Quarter  Sessions  of  the 
said  county  of  Kent,  in  full  force  and  effect,  and  in  no  wise  satisfied, 
reversed,  or  annulled :  That  the  said  sum  of  2152.  for  which  the  verdict 
of  the  jury  was  so  given  as  aforesaid,  was  and  is  a  greater  sum  than 
the  said  sum  of  602.  so  previously  offered  by  the  defendants  as  afore- 
said ;  by  reason  whereof  the  defendants  became  and  were  liable  to  pay 
to  the  plaintiff  his  the  plaintiff's  costs  of  the  said  inquiry  :  That  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  1st  of 
June,  1850,  the  plaintiff's  costs  of  the  said  inquiry  were  settled  by 
Kichard  Goodrich,  then  being  one  of  the  masters  of  the  Court  of  Queen's 
Bench  at  Westminster,  at  a  certain  sum,  to  wit,  the  sum  of  2432.  1*. 
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Sd.j — of  all  which  the  defendants,  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year  last  aforsaid,  had  notice : 
By  reason  of  which  said  premises,  and  by  force  of  the  statutes  in  that 
behalf,  an  action  had  accrued  to  the  plaintiff  to  demand  and  have  of 
and  from  the  defendants  the  said  sum  of  215/.,  and  also  the  said  sum 
of  2432.  1*.  3d.,  amounting  in  the  whole  to  the  sum  of  458Z..1*.  3d., 
being  the  sum  above  demanded ;  yet  that  the  defendants  had  not  paid 
the  said  sum  above  demanded,  &c. 

The  defendants  pleaded,  as  to  so  much  of  the  declaration  as  related 
*ft1  VI  t0  ^e  8a^  sum  °*"  215?*>  parcel,  &c,  ^payment  into  court :  and, 
-1  as  to  the  residue  of  the  declaration, — viz.  the  claim  for  costs  of 
the  inquiry  before  the  sheriff, — demurred  generally. 

The  plaintiff  joined  in  demurrer ;  and,  upon  the  argument  of  the  de- 
murrer, the  Court  of  Common  Pleas  gave  judgment  for  the  plaintiff  be- 
low,— holding,  that,  although  no  mention  is  made  of  the  costs  in  the 
68th  section  of  the  8  &  9  Vict.  c.  18,  under  which  the  proceedings  took 
place,  the  plaintiff  below  was  entitled  to  them  by  virtue  of  the  51st 
section,  which  is  virtually  incorporated  into  the  68th. — Vide  11  C.  B. 
154  (E.  C.  L.  R.  vol.  73). 

Upon  this  judgment,  the  defendants  below  brought  a  writ  of  error, 
which  now  came  on  for  argument  before  Parke,  B.,  Patteson,  J.,  Alder- 
son,  B.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Piatt,  B.,  and  Martin,  B. 

Watson,  for  the  plaintiffs  in  error. — The  plaintiff  below  was  not  en- 
titled to  the  costs  of  the  inquiry  before  the  sheriff  under  the  68th  sec- 
tion of  the  8  &  9  Vict.  c.  18.  That  section  enacts,  "that,  if  any 
party  shall  be  entitled  to  any  compensation  in  respect  of  any  lands,  or 
of  any  interest  therein,  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works,  and  for  which  the  promoters  of 
the  undertaking  shall  not  have  made  satisfaction  under  the  provisions 
of  this  or  the  special  act,  or  any  act  incorporated  therewith,  and  if  the 
compensation  claimed  in  such  case  shall  exceed  the  sum  of  50Z.,  such 
party  may  have  the  same  settled,  either  by  arbitration  or  by  the  ver- 
dict of  a  jury,  as  he  shall  think  fit ;  and,  if  such  party  desire  to  have 
the  same  settled  by  arbitration,  it  shall  be  lawful  for  him  to  give  notice 
in  writing  to  the  promoters  of  the  undertaking  of  such  his  desire,  sta- 
ting in  such  notice  the  nature  of  the  interest  in  such  lands  in  respect 
of  which  he  claims  compensation,  and  the  amount  of  the  compen- 
*£1fi1  8a^on  *so  claimed  therein;  and,  unless  the  promoters  of  the 
-J  undertaking  be  willing  to  pay  the  amount  of  compensation  so 
claimed,  and  shall  enter  into  a  written  agreement  for  that  purpose 
within  twenty-one  days  after  the  receipt  of  any  such  notice  from  any 
party  so  entitled,  the  same  shall  be  settled  by  arbitration  in  the  man- 
ner herein  provided ;  or,  if  the  party  so  entitled  as  aforesaid  desire  to 
have  such  question  of  compensation  settled  by  a  jury,  it  shall  be  law- 
ful for  him  to  give  notice  in  writing  of  such  his  desire  to  the  promoters 
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of  the  undertaking,  stating  such  particulars  as  aforesaid ;  and,  unless 
the  promoters  of  the  undertaking  be  willing  to  pay  the  amount  of  com- 
pensation so  claimed,  and  enter  into  a  written  agreement  for  that  pur- 
pose, they  shall,  within  twenty-one  days  after  the  receipt  of  such  notice, 
issue  their  warrant  to  the  sheriff  to  summon  a  jury  for  settling  the 
same  in. the  manner  herein  provided,  and,  in  default  thereof,  they  shall 
be  liable  to  pay  to  the  party  so  entitled  as  aforesaid  the  amount  of 
compensation  so  claimed,  and  the  same  may  be  recovered  by  him,  with 
costs,  by  action  in  any  of  the  superior  courts."  The  section  makes  no 
provision  for  the  costs  of  the  inquiry  where  a  jury  is  summoned :  and 
the  provision  at  the  end  of  the  clause,  for  the  costs  of  an  action,  where 
the  promoters  decline  or  omit  to  issue  their  warrant  for  summoning  a 
jury,  shows  the  omission  to  have  been  intentional.  The  promoters 
were  not  bound  to  make  an  offer  of  compensation.  The  68th  section 
contains  the  sole  provision  for  compensation  in  the  case  of  lands  which 
have  been  taken  for  or  injuriously  affected  by  the  execution  of  the  works. 
The  clauses  which  relate  to  the  assessing  by  means  of  a  jury  or  an  ar- 
bitrator the  compensation  for  lands  about  to  be  taken  by  the  company, 
or  for  damage  to  be  sustained  by  the  execution  of  the  works,  are  the 
38th  to  the  56th;  and  in  those  cases  the  promoters  are  *to  give  r*Q17 
notice,  and  to  state  therein  what  sum  they  are  willing  to  pay, (a)  *- 
and  they  are  liable  to  costs  where  the  jury  give  a  greater  sum  by  way 
of  compensation  than  the  sum  so  offered.(i)  The  last-mentioned  pro- 
vision cannot  apply  to  a  case  where  no  offer  of  compensation  is  requi- 
site or  has  been  made  by  the  promoters.  The  result  of  the  inquiry 
might  be  that  the  claimant  had  sustained  no  damage :  The  Queen  v. 
The  Lancaster  and  Preston  Junction  Railway  Company,  6  Q.  B.  759 
(E.  C.  L.  R.  vol.  51).  It  has  been  held  that  the  notice  mentioned  in 
s.  38  is  not  necessary  or  applicable  in  the  case  of  proceedings  under  s. 
68 :  Railstone  v.  The  York,  Newcastle,  and  Berwick  Railway  Com- 
pany, 15  Q.  B.  404  (E.  C.  L.  R.  vol.  69).  That  was  an  action  of  debt 
for  the  amount  of  compensation  claimed  by  the  plaintiff  under  s.  68, 

(a)  The  38th  section  enacts,  that,  "  before  the  promoters  of  the  undertaking  shall  issue  their 
warrant  for  summoning  a  jury  for  settling  any  case  of  disputed  compensation,  they  shall  give 
not  less  than  ten  days'  notice  to  the  other  party  of  their  intention  to  cause  such  jury  to  be  sum- 
moned, and  in  such  notice  the  promoters  of  the  undertaking  shall  state  what  sum  of  money  they 
are  willing  to  give  for  the  interest  in  such  lands  Bought  to  be  purchatd  by  them  from  such  party, 
and  for  the  damage  to  be  euttained  by  him  by  the  ezeoution  of  such  works." 

(6)  The  51st  section  enacts,  that,  "on  every  such  inquiry  before  a  jury,  where  the  verdiot  of 
the  jury  shall  be  given  for  a  greater  sum  than  the  sum  previously  offered  by  the  promoters 
of  the  undertaking,  all  the  costs  of  such  inquiry  shall  bo  borne  by  the  promoters  of  the  under- 
taking ;  but,  if  the  verdict  of  the  jury  be  given  for  the  same  or  a  less  sum  than  the  sum  pre- 
viously offered  by  the  promoters  of  the  undertaking,  or  if  the  owner  of  the  lands  shall  have 
failed  to  appear  at  the  time  and  place  appointed  for  the  inquiry,  having  received  due  notice 
thereof,  one-half  of  the  costs  of  summoning,  impannelling,  and  returning  the  jury,  and  of  taking 
the  inquiry  and  recording  the  verdict  and  judgment  thereon,  in  oase  such  verdict  shall  be 
taken,  shall  be  defrayed  by  the  owner  of  the  lands,  and  the  other  half  by  the  promoters  of 
the  undertaking,  and  each  party  shall  bear  his  own  costs,  other  than  as  aforesaid,  incident  to 
such  inquiry." 

2Z 
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*Bi*n  ^or  ^an^8  ^a^en  by  *ne  defendants,  *a  railway  company:  the 
-*  declaration  alleged  that  the  plaintiff  gave  the  defendants  notice 
in  writing  of  his  claim  (which  exceeded  50i.),  and  of  his  desire  to  have 
compensation  assessed  by  a  jury,  that  twenty-one  days  had  elapsed, 
and  that  the  defendants  did  not  give  the  plaintiff  notice  of  their  inten- 
tion to  issue  a  warrant,  nor  did  they  issue  a  warrant  to  summon  a  jury 
to  assess  compensation :  the  defendants  pleaded,  that  they  did  issue  a 
warrant  within  twenty-one  days :  on  demurrer,  assigning  for  cause  that 
the  plea,  though  pleaded  to  the  whole  count,  left  part  of  the  breach 
unanswered, — it  was  held,  by  Lord  Campbell,  Patteson,  J.,  and  Erie, 
J.,  that  no  notice  was  required,  and  that  the  plea  was  good, — dissen- 
tiente  Coleridge,  J.  [Coleridge,  J. — The  Court  of  Common  Pleas  in 
this  case  seem  to  have  adopted  the  doubt  I  ventured  to  express  in  the 
case  just  cited.(a)  Parke,  B. — Several  of  the  clauses  anterior  to  the 
68th  are  applicable  to  the  cases  intended  to  be  dealt  with  under  that 
section ;  and  I  do  not  see  why  the  51st  section,  which  provides  for 
costs,  should  not  apply:  otherwise,  the  company  might  escape  costs 
*ftl  Q1  wnere  tney  *ta^e  or  injuriously  affect  land  without  previous  ne- 
■*  gotiation,  but  would  be  liable  for  costs  where  they  proceed  pro- 
perly and  bargain  for  it  in  the  first  instance.]  Corrigall  v.  The  Lon- 
don and  Blackwall  Railway  Company,  5  M.  &  Gr.  219  (E.  C.  L.  R.  vol. 
44),  6  Scott,  N.  R.  241,  shows  that  costs  can  only  be  given  by  express 
enactment. 

Butt  (with  whom  was  Hugh  HUT),  for  the  defendant  in  error,  was 
stopped  by  the  court. 

Parke,  B. — We  are  unanimously  of  opinion  that  the  judgment  of 
the  Court  of  Common  Pleas  in  this  case  must  be  affirmed,  and  that  upon 
a  very  clear  view  of  the  several  provisions  of  the  statute.  The  lands 
of  the  plaintiff  below  have  been  injuriously  affected  by  the  execution 
of  the  works  of  the  company,  and  the  latter  have  not  adopted  the  course 
pointed  out  by  the  earlier  sections  of  the  act  for  making  satisfaction. 
The  plaintiff,  therefore,  is  clearly  entitled  to  demand  compensation 
under  s.  68.  The  statute  contemplates  and  provides  for  three  states 
of  things, — first,  where  the  amount  claimed  does  not  exceed  502. ;  in 
which  case  the  dispute  is  to  be  settled  by  two  justices ;  s.  22, — secondly, 
where  the  claim  exceeds  502.,  and  the  claimant  is  desirous  of  having 

(a)  The  observations  of  Mr.  Justice  Coleridge  which  were  relied  upon  in  the  court  below 
were  to  the  following  effect : — "  There  ia  a  oode  of  clauses  collected  together  under  one  head, 
vis.  the  purchase  of  lands  otherwise  than  by  agreement;  and  both  sections  38  and  68  are 
included  under  that  head.  Seotion  38  is  the  first  of  a  series  of  clauses  regulating  the  manner  in 
which  compensation  is  to  be  settled  by  a  jury.  One  would  say  that  the  whole  of  that  series 
would  apply  to  juries  summoned  to  assess  disputed  compensation  under  all  circumstances, 
whether  the  land  was  actually  taken  or  only  intended  to  be  taken ;  and  the  words  used  in  section 
38  are  large  enough  to  embrace  both  branches.  Section  68  is  confined  to  the  oase  of  land  actually 
taken  ;  but,  do  not  the  jury  clauses  contained  in  the  previous  seotions  also  apply  to  a  jury  sum- 
moned under  section  68  ?  Some  of  them  clearly  do j  for,  the  warrant  is  to  issue  'to  summon  a 
jury  for  settling  the  same  in  the  manner  herein  provided  j'  and,  if  some  apply,  why  should  not 
seotion  38  also  apply  ?" 
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the  amount  ascertained  by  arbitration ;  in  which  case  the  68th  section 
provides,  « that,  unless  the  promoters  of  the  undertaking  be  willing  to 
pay  the  amount  of  compensation  so  claimed,  and  shall  enter  into  a 
written  agreement  for  that  purpose  within  twenty-one  days  after  the 
receipt  of  notice  from  the  party  entitled,  the  same  shall  be  settled  by 
arbitration  in  the  manner  therein  provided, — thirdly,  where,  in  the  case 
of  a  claim  exceeding  50Z.,  the  claimant  is  desirous  of  having  the  ques- 
tion of  compensation  settled  by  a  jury ;  in  which  case  he  may  give  the 
promoters  of  the  undertaking  notice  of  such  his  desire,  and  the  same 
section  (68)  "provides,  that,  unless  the  promoters  "  be  willing  to  r*oon 
pay  the  amount  of  compensation  so  claimed,  and  enter  into  a  *- 
written  agreement  for  that  purpose,  they  shall,  within  twenty-one  days 
after  the  receipt  of  such  notice,  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  for  settling  the  same  in  the  manner  herein  provided,  and 
in  default  thereof  they  shall  be  liable  to  pay  to  the  party  so  entitled  as 
aforesaid  the  amount  of  compensation  so  claimed,  and  the  same  may  be 
recovered  by  him,  with  costs,  by  action  in  any  of  the  superior  courts." 
Now,  there  are  no  subsequent  provisions  in  the  act  for  arbitration :  so 
far,  therefore,  the  68th  section  must  of  necessity  refer  to  the  previous 
provisions  with  respect  to  arbitration,  and  among  them  there  is  a  clause 
(s.  34)  which  provides  for  the  costs  of  the  arbitration.  Neither  is  there 
any  subsequent  provision  in  the  act  for  the  summoning  of  a  jury :  the 
provisions  as  to  that  are  contained  in  ss.  41-50.  The  51st  section 
enacts,  that,  "  on  every  such  inquiry  before  a  jury,  where  the  verdict 
of  the  jury  shall  be  given  for  a  greater  sum  than  the  sum  previously 
offered  by  the  promoters  of  the  undertaking,  all  the  costs  of  such  inquiry 
shall  be  borne  by  the  promoters  of  the  undertaking ;  but,  if  the  verdict 
of  the  jury  be  given  for  the  same  or  a  less  sum  than  the  sum  previously 
offered  by  the  promoters  of  the  undertaking,  or  if  the  owner  of  the 
lands  shall  have  failed  to  appear  at  the  time  and  place  appointed  for 
the  inquiry,  having  received  due  notice  thereof,  one  half  of  the  costs 
of  summoning,  impannelling,  and  returning  the  jury,  and  of  taking  the 
inquiry,  and  recording  the  verdict  and  judgment  thereon,  in  case  such 
verdict  shall  be  taken,  shall  be  defrayed  by  the  owner  of  the  lands,  and 
the  other  half  by  the  promoters  of  the  undertaking,  and  each  party 
shall  bear  his  own  costs,  other  than  as  aforesaid,  incident  to  such 
inquiry."  And  s.  52  provides  for  the  taxation  of  such  costs.  We  are 
all  clearly  of  "opinion  that  the  68th  section  applies,  amongst  p^o-i 
others,  to  ss.  51  and  52.  The  declaration  in  this  case  alleges  *- 
that  the  plaintiff  below  claimed  1000*.  by  way  of  compensation  for  the 
injury  he  had  sustained  from  the  execution  of  the  company's  works, 
that  the  promoters  offered  him  60{.,  and  that  the  jury  awarded  him  2152. 
We  therefore  think  that  the  plaintiff  below  was,  by  the  combined  opera- 
tion of  ss.  51  and  68,  entitled  to  his  costs  of  the  inquiry. 
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It  is  unnecessary  for  us  to  say  what  our  decision  would  have  been  if 
no  offer  had  been  made  on  the  part  of  the  promoters. 

In  the  course  of  the  argument,  it*  was  insisted  on  the  part  of  the 
company,  that  the  provision  as  to  costs  in  one  event  in  s.  68, — viz.,  in 
the  event  of  the  claimant  giving  them  notice  in  writing  of  his  desire  to 
have  the  question  of  compensation  settled  by  a  jury,  and  of  their 
declining  either  to  pay  the  amount  so  claimed  or  to  issue  their  warrant 
to  the  sheriff  to  summon  a  jury, — shows  that  the  legislature  did  not 
intend  to  impose  upon  them  a  liability  to  costs  in  any  other  event.  But 
it  was  necessary  that  the  costs  should  be  specially  provided  for  in  that 
case,  inasmuch  as  it  was  one  to  which  the  clauses  as  to  inquiries  before 
a  jury  summoned  under  the  warrant  of  the  promoters,  or  before  an 
arbitrator,  would  not  be  applicable  so  as  to  enable  the  claimant  to  get 
his  costs  under  those  provisions. 

We  do  not  consider  it  necessary  to  say  whether  or  not  we  concur  in 
the  doubt  suggested  by  the  court  below  as  to  the  propriety  of  the  deci- 
sion of  the  majority  of  the  Court  of  Queen's  Bench  in  the  case  of 
Railstone  v.  The  York,  Newcastle,  and  Berwick  Railway  Company,  15 
Q.  B.  404  (E.  C.  L.  R.  vol.  69) ;  for,  we  think  that  case  may  be  very 
good  law,  and  yet  the  decision  in  the  present  case  also  may  be  right. 

Judgment  affirmed. 


♦822]  *COOPER  v.  PARKER.    Feb.  1. 

Payment  of  a  smaller  sum,  with  an  agreement  to  abandon  a  defence  and  pay  costs,  may  be 
pleaded  in  satisfaction  of  a  larger  demand,  whether  liquidated  or  unliquidated. 

To  debt  for  work  and  labour,  money  lent,  Ac,  the  defendant  pleaded,  that,  after  the  accruing 
and  during  the  subsistence  of  the  causes  of  aotion,  and  before  suit,  the  plaintiff  levied  a  plaint 
in  a  certain  county  court  to  recover  50J.  claimed  to  be  due  to  him  from  the  defendant  for 
money  lent,  <fcc. ;  that  the  defendant  defended  himself  against  the  said  plaint,  and,  being  an 
infant  at  the  time  of  the  accruing  of  the  causes  of  aotion  for  whioh  the  plaint  was  levied, 
gave  notice  of  a  defence  on  that  ground ;  that,  before  trial,  and  before  the  commencement  of 
this  suit,  it  was  agreed  between  the  plaintiff  and  defendant  that  the  defendant  should  pay  the 
plaintiff  301.,  and  the  costs  of  the  plaint,  and  that  the  plaintiff  should  accept  the  said  earn  of  301, 
and  the  performance  by  the  defendant  of  the  agreement  in  thi§  plea  mentioned,  respectively,  in 
full  satisfaction  and  discharge  of  the  causes  of  action,  Ac;  and  that  the  307.  was  paid 
to  and  received  by  the  plaintiff,  and  the  costs  of  the  plaint  paid  by  the  defendant,  Ac. : — 
Held, — by  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Common  Pleas, 
— that,  assuming  the  claim  in  the  county  court  to  have  been  for  a  liquidated  demand,  the  plea 
was  a  good  plea  of  satisfaction. 

Upon  the  argument  of  a  writ  of  error  on  the  ground  that  a  plea  which  has  been  found  for  the 
defendant  is  bad  in  law,  it  is  no  ground  for  a  venire  de  novo,  that  the  finding  upon  that  plea 
is  inconsistent  with  the  finding  on  another  issue. 

This  was  an  action  of  debt  for  work  and  labour  as  an  attorney  and 
solicitor,  for  money  lent,  money  paid,  and  money  found  due  upon  an 
account  stated. 

The  defendant  pleaded, — first,  never  indebted, — secondly,  payment, 
— thirdly,  that  the  alleged  cause  of  action  did  not  accrue  within  six 
years  before  this  suit, — fourthly,  that,  at  the  time  of  the  making  of  the 
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said  contracts  and  of  the  accruing  of  the  claim  in  the  declaration  men- 
tioned, he  the  defendant  was  an  infant  within  the  age  of  twenty-one 
years, — 

Fifthly,  that,  after  the  accruing  of  the  supposed  causes  of  action  in 
the  declaration  mentioned,  and  whilst  the  same  were  subsisting,  and 
before  the  commencement  of  this  suit,  the  plaintiff  levied  his  plaint 
against  the  defendant  in  the  county  court  of  Cheshire  holden  at  Congle- 
ton,  then  having  jurisdiction  in  that  behalf,  to  recover  the  sum  of  502. 
then  claimed  by  the  plaintiff  to  be  due  from  the  defendant  to  the  plain- 
tiff, to  wit,  for  money  lent,  and  money  paid  by  the  plaintiff  for  the  use 
of  the  defendant  at  his  request,  and  for  interest  thereon  from  the  14th 
of  May,  1846,  and  also  to  recover  the  same  on  an  account  stated ;  and 


the  defendant  then  ^defended  himself  against  the  said  plaint, 


[*823 


and,  being  then  and  at  the  time  of  the  accruing  of  the  said  sup- 
posed  causes  of  action  for  which  the  said  plaint  was  levied  as  aforesaid 
an  infant  under  the  age  of  twenty-one  years,  gave  due  notice  in  the 
said  suit  in  the  said  county  court  that  he  should  defend  himself  against 
the  said  plaint  on  the  ground  of  infancy;  and  thereupon,  and  before 
any  trial  had  of  the  said  suit  in  the  said  county  court,  and  before  the 
commencement  of  this  suit,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant,  that  the  defendant  should  pay  to  the  plaintiff  the 
sum  of  302.,  and  that  the  defendant  should  pay  the  costs  of  the  plaintiff 
by  him  incurred  in  the  said  plaint,  and  the  defendant  should  make  such 
last-mentioned  payments  respectively,  and  the  plaintiff  should  accept 
and  receive  the  said  sum  of  302.  and  the  performance  by  the  defendant 
of  the  agreement  in  this  plea  mentioned,  respectively,  in  full  satisfaction 
and  discharge,  as  well  of  the  supposed  causes  of  action  for  which  the  said 
plaint  was  so  levied  as  aforesaid,  as  of  all  causes  of  action  whatsoever 
which  the  plaintiff  then  had  against  the  defendant:  That  afterwards, 
and  before  this  suit,  in  pursuance  and  performance  of  the  said  agree- 
ment in  this  plea  mentioned,  he  the  defendant  then  paid  to  the  plaintiff 
the  said  sum  of  302.,  and  then  paid  the  costs  of  the  plaintiff  by  him 
incurred  in  the  said  plaint,  and  the  plaintiff  then  accepted  and  received 
from  the  defendant  the  said  sum  of  802.,  and  the  performance  by  the 
defendant  of  the  agreement  in  this  plea  mentioned,  respectively,  in  full 
satisfaction  and  discharge,  as  well  of  the  supposed  causes  of  action  for 
which  the  said  plaint  was  levied  as  aforesaid,  as  of  all  causes  of  action 
whatsoever  which  the  plaintiff  then  had  against  the  defendant. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fifth  pleas, 
and  also  on  the  fourth  plea  so  far  as  the  same  related  to  the  claim  for 
money  lent  and  for  money  *found  to  be  due  upon  accounts  c+ooa 
stated;  and,  as  to  the  said  fourth  plea,  so  far  as  the  same  "- 
related  to  the  residue  of  the  declaration,  that  the  work  and  labour  per- 
formed and  bestowed,  was  work  and  labour  necessary  for  and  suitable 
to  the  then  estate,  degree,  and  condition  of  the  defendant,  and  that  the 

vol.  xv.— 69  2  z  2 
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money  paid  and  advanced  was  necessarily  paid  and  advanced  for  neces- 
saries for  and  suitable  to  the  then  estate,  degree,  and  condition  of  the 
defendant.     Issue  thereon. 

The  cause  was  tried  before  Lord  Campbell,  at  the  Chester  Summer 
Assizes,  in  1853,  when  a  verdict  was  found  for  the  plaintiff  on  the  first 
four  issues,  and  for  the  defendant  on  the  fifth.  The  plaintiff  after- 
wards moved  for  judgment  non  obstante  veredicto  on  the  fifth  issue,  but 
the  rule  was  refused,— 14  C.  B.  118  (E.  C.  L.  R.  vol.  -78). 

A  writ  of  error  having  been  brought  upon  this  judgment,  the  case 
now  came  on  for  argument,  before  Parke,  B.,  Alderson,  B.,  Coleridge, 
J.,  Erie,  J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J. 

WUks,  for  the  plaintiff  in  error. — There  is  a  material  inconsistency 
upon  this  record,  which  will  entitle  the  plaintiff  to  a  venire  de  novo,  even 
if  the  court  should  hold  the  fifth  plea  to  be  a  good  one, — the  jury  find- 
ing, on  the  fourth  plea,  that  the  defendant  was  not  an  infant  at  the  time 
of  the  accruing  of  the  causes  of  action,  and,  for  the  purposes  of  the  fifth 
plea,  finding  that  he  was  an  infant.  [Parke,  B. — You  ask  for  judgment 
non  obstante  veredicto.  We  are  dealing  only  with  the  fifth  plea.  But, 
assuming  that  the  defendant  was  not  an  infant,  the  plea  is  a  perfectly 
good  plea.]  It  is  submitted  that  the  plea  is  a  bad  plea,  and  that  the  plain- 
tiff is  either  entitled  to  judgment  non  obstante  veredicto  or  to  a  venire 
de  novo.  The  court  below,  without  giving  any  reasons  for  their  judgment, 
decided  that  the  averment  of  infancy  was  an  immaterial  averment,  and 
*oor-i  that  *the  plea  afforded  a  good  defence.  The  plaintiff  having  a 
J  good  cause  of  action  for  a  pecuniary  demand,  that  cause  of  action 
cannot  be  satisfied  by  any  money  payment  short  of  the  full  amount. 
[Parke,  B. — That  doctrine  applies  only  to  a  certain  ascertained  debt. 
In  Down  v.  Hatcher,  10  Ad.  &  E.  121  (E.  C.  L.  R.  vol.  87),  2  P.  &  D. 
292,  the  distinction  between  an  ascertained  and  liquidated  demand,  and 
one  which  is  unliquidated,  did  not  attract  attention.  It  has  always 
seemed  to  me  that  the  case  was  questionable  on  that  account.  To  make 
this  plea  bad,  the  plaintiff  should  have  replied  that  it  was  an  ascertained 
demand.]  It  lies  on  the  defendant  to  show  that  the  demand  is  unliqui- 
dated, and  not  upon  the  plaintiff  to  reply  it.  Down  v.  Hatcher  has 
constantly  been  acted  upon,  and  it  cannot  be  disregarded  without  over- 
turning Cumber  v.  Wane,  1  Stra.  426,  Fitch  v.  Sutton,  5  East,  230, 
and  numerous  other  authorities. (a)  Another  rule  is,  that  the  satisfac- 
tion must  appear  upon  the  record  to  be  reasonable.  [Coleridge,  J. — 
Is  not  the  rule,  that  it  must  not  appear  to  be  unreasonable  t  Pratt, 
C.  J.,  says,  in  Cumber  v.  Wane,  "  It  must  appear  to  the  court  to  be  a 
reasonable  satisfaction;  or  at  least  the  contrary  must  not  appear." 
Cumber  v.  Wane  is  very  much  qualified  by  the  Court  of  Exchequer  in 
Sibree  v.  Tripp,  15  M.  k  W.  23.f]  In  Sibree  v.  Tripp,  it  was  held 
that  the  acceptance  of  a  negotiable  security  may  in  law  be  a  satisfao- 

(a)  See  the  notes  to  Camber  v.  Wane,  1  Smith's  Leading  Cases,  146. 
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tion  of  a  debt  of  a  greater  amount.  [Alderson,  B. — You  may  give  a 
negotiable  note  in  satisfaction  of  an  unliquidated  debt  or  demand  of  a 
greater  amount,  but  you  cannot  give  money  /]  In  Sibree  v.  Tripp,  Mr. 
Baron  Alderson  observes  that  a  "  man  may  give  in  satisfaction  of  a 
debt  of  1002.  a  horse  of  the  value  of  52.,  but  not  52."  In  Mitchell  v. 
Cragg,  10  M.  &  W.  367,  f  to  a  declaration  against  the  acceptor  of  a 
bill  of  *exchange  for  162.  12*.,  drawn  by  F.  &  G.,  and  endorsed  r*ftofi 
by  them  to  the  plaintiff,  the  defendant  pleaded, — first,  that,  after  ■- 
the  bill  became  due,  F.  &  G.,  being  then  the  holders,  applied  to  the 
defendant  for  payment  of  the  bill ;  that  the  defendant  paid  them  72.  2*., 
which,  together  with  the  price  of  a  horse  which  the  defendant  had  sold 
to  F.  &  G.,  and  the  price  of  which  it  was  agreed  between  them  should 
be  set  off  and  allowed  against  the  defendant's  acceptance,  F.  &  G. 
accepted  in  satisfaction  and  discharge  of  the  bill ;  and  that  the  bill  was 
not  endorsed  to  the  plaintiff  until  after  the  said  satisfaction  and  dis- 
charge, and  after  it  became  due, — secondly,  that,  before  the  bill  came 
into  the  possession  of  the  plaintiff,  it  was  endorsed  in  blank  by  F.  &  Co. 
to  C.  &  Co. ;  that,  after  it  became  due,  it  being  then  in  the  hands  of 
C.  &  Co.,  F.  &  Co.  gave  C.  &  Co.  another  bill,  accepted  by  them,  for 
the  same  amount,  which  C.  &  Co.  received  on  account  of  the  first-men- 
tioned bill,  and  which  was  paid  by  F.  &  G.  at  maturity ;  that,  after  the 
second  bill  was  so  given,  the  defendant  paid  to  F.  &  G.  72.  2*.,  which 
together  with  the  price  and  value  of  a  horse  which  the  defendant  had 
sold  to  F.  &  G.,  and  the  price  of  which  it  was  agreed  between  them 
should  be  set  off  against  the  defendant's  acceptance,  F.  &  G.  accepted 
in  satisfaction  and  discharge  of  the  bill ;  that,  at  the  time  of  the  giving 
of  the  second  bill  by  F.  &  G.  as  aforesaid,  and  at  the  time  of  the  said 
settlement  between  the  defendant  and  F.  &  G.,  the  bill  in  the  declara- 
tion mentioned  remained  in  the  hands  of  C.  &  Co.,  and  was  not  endorsed 
to  the  plaintiff  until  after  the  giving  of  the  second  bill  by  F.  &  G.,  nor 
until  after  it  became  due.  It  was  held,  that  the  pleas  were  bad  in  sub- 
stance, because  they  did  not  show  that  the  sum  paid  by  the  defendant, 
together  with  the  price  of  the  horse,  equalled  the  amount  of  the  bill  of 
exchange, — Parke,  B.,  saying :  "  It  is  left  uncertain  whether  the  horse 
was  *sold  for  a  fixed  price,  or  upon  a  quantum  valebat.  It  is  r+onn 
consistent  with  the  statements  in  the  pleas,  that  the  horse  was  L 
sold  for  52. :  if  that  was  the  case,  that  sum,  together  with  the  72.  2*. 
would  not  equal  the  amount  of  the  bill,  and  consequently  would  not  be 
any  satisfaction."  That  case  shows  that  the  mere  introduction  of 
another  matter  the  value  of  which  is  uncertain,  does  not  amount  to 
satisfaction.  [Parke,  B. — I  cannot  see  why  this  is  not  a  good  plea. 
The  value  of  the  defendant's  giving  up  the  question  in  the  action  in  the 
county  court  cannot  be  ascertained.  In  dealing  with  a  plea  of  this 
sort,  the  court  does  not  enter  into  a  consideration  of  the  value  of  the 
satisfaction,  if  the  plaintiff  agrees  to  accept  it.     The  advantage  to  the 
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plaintiff  of  the  defendant's  giving  up  the  plea  of  infancy  in  the  county 
court,  though  an  untrue  one,  might  be  great.]  It  is  material  that  one 
should  know  the  true  value  of  Down  v.  Hatcher.  [Parks,  B. — Assum- 
ing this  to  be  a  liquidated  demand,  is  the  plea  bad  ?]  Supposing  this 
were  an  action  for  a  liquidated  demand  of  452.,  the  plea  shows  no 
answer.  The  plea  amounts  to  this, — that  452.  being  due  at  the  time, 
an  action  is  brought  against  the  defendant  in  the  county  court  for  501., 
and  in  that  action  the  defendant  pleaded  infancy  at  the  time  the  cause 
of  action  arose,  and  that,  before  trial,  it  was  agreed  between  the  plain- 
tiff and  defendant,  that  the  latter  should  pay  the  former  302.  and  the 
costs  incurred  in  the  county  court,  and  that  the  plaintiff  should  receive 
the  302.  and  the  performance  of  the  defendant's  agreement  in  satisfac- 
tion of  the  causes  of  action,  and  that  the  802.  and  costs  were  accordingly 
paid.  Everything  done  in  the  county  court  sounds  in  a  money  pay- 
ment. [Parke,  B. — The  defendant  gives  up  the  plea  of  infancy,  and 
the  chance  of  the  plaintiff's  failing  to  recover  in  the  county  court.] 
There  is  nothing  said  about  the  withdrawal  of  the  plea  of  infancy ;  nor 
*8281  *8  ^ere  an7  allegation  that  the  *costs  in  the  county  court 
J  equalled  the  difference  between  802.  and  452.  All  that  the  plea 
shows,  is,  that  the  defendant  avoids  the  payment  of  the  452.  by  the 
payment  of  802.  and  an  uncertain  amount  of  costs. 

Webby,  for  the  defendant,  was  not  called  upon. 

Parke,  B. — The  fifth  plea  is  clearly  a  good  plea  of  accord  and  satis- 
faction. The  decision  of  the  Court  of  Common  Pleas  was  quite  right. 
Whenever  the  question  may  arise  as  to  whether  or  not  Down  v.  Hatcher 
8  good  law,  I  should  have  a  great  deal  to  say  against  it :  but,  this 
teing  a  good  plea  of  satisfaction,  assuming  the  demand  to  be  liquidated, 
*t  is  unnecessary  to  say  anything  about  that  case.  The  plaintiff,  besides 
the  802.,  gets  rid  of  the  plea  of  infancy,  and  also  gets  what  it  was 
before  uncertain  whether  he  would  get,  viz.  the  costs.  It  seems  to  me 
that  that  is  a  perfectly  good  satisfaction.  The  court  cannot  enter  into 
a  consideration  of  the  value  of  the  satisfaction,  which  upon  the  face  of 
it  is  uncertain. 

Martin,  B. — I  shall  always  be  ready  to  concur  in  such  a  judg- 
ment as  tends  to  allow  parties  to  contract  for  themselves  what  engage- 
ments they  please. 

Alderson,  B. — I  entirely  concur  in  the  soundness  of  that  principle. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendant. 

Payment  and  acceptance  of  a  less  Jones  v.  Bullitt,  2  Litt.  49;   Eve  v. 

sum  than  is  due  is  not  a  good  accord  :  Moseley,  2   Strobh.   203  j  Hardey  o. 

Johnston  v.  Bnmnan,  5  Johns.  271 )  Coe,  5  Gill,  189 ;  Daniels  v.  Hatch,  1 

Dederick  v.  Lehman,  9  Johns.  833 ;  New  Jersey,  391 ;  Warren  v.  Skinner, 

Seymour  v.  Minturn,  17  Johns.  169 ;  20  Conn.  559. 
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Alitor  if  the  payment  is  made  before 
the  debt  is  due  or  at  a  different  place 
from  that  stipulated :  Smith  v.  Brown, 
3  Hawks,  580 ;  Jones  v.  Bullitt,  2  Litt. 
49. 

A  debtor  may  be  discharged  without 
a  technical  release,  even  on  the  pay- 


ment of  a  less  sum  than  is  due  by  a 
parol  agreement  executed  or  cancelling 
the  instrument  which  is  the  evidence 
of  the  debt :  Silvias  v.  Reynolds,  2 
Harr.  275;  Palmerton  v.  Huxton,  4 
Denio,  166 ;  Brenner  v.  Hero,  8  Barr, 
106. 


▲2 


INDEX 


THE   PRINCIPAL  MATTERS. 


ACCORD  AND  SATISFACTION. 
See  Pliadihg,  IIL 

ACKNOWLEDGMENT. 
t  Under  3  £  4  W.  4,  c.  74,  «.  8S.— Set  Hus- 

BAUD  AHB  WlFS. 

IL  Informality  of  Eulee  of  Hilary  Term,  1834. 

Motion  to  take  off  the  files  of  the  court  a  cer- 
tificate of  acknowledgment,  on  the  ground  of 
one  of  the  commissioners  being  interested  in 
the  transaction  giving  occasion  for  the  ac- 
knowledgment   In  re  OlUrton,  796 

ACT  BOOK. 

A  copy  (unstamped)  of  the  Act  Book  of  the 
Ecclesiastical  Court  is  admissible  in  evidence 
under  the  14  A  15  Vict  o.  99,  s.  14.  Dorrett 
t.  Meux,  142 

ACT  OF  PARLIAMENT. 

See  EircLOSunn-Acr. 

Prohibition. 

ADMIRALTY  COURT. 
Jurisdiction  of. 
To  an  action  for  an  injury  to  the  plaintiffs'  ves- 
sel by  a  collision  in  the  river  Thames,  the 
defendants  pleaded,  that  the  merits  in  respect 
of  the  demand  by  this  action  sought  to  be  en- 
forced, had  been  already  tried  and  determined, 
and  certain  proceedings,  to  which  the  plain- 
tins  and  defendants  were  parties,  had  been 
had  in  the  Admiralty  Court,  and  that  the 
merits  upon  which  the  plaintiffs  sought  to 


recover  in  this  action  were  thereby  and  then 
tried,  and  after  due  proceeding*  had  and  taken 
in  the  said  court,  and  in  due  form  of  law, 
determined  by  that  court  in  favour  of  the  de- 
fendants ;  and  that  it  was  then  held  and  ad- 
judged by  the  said  court  that  the  collision 
occurred  through  the  negligence  of  the  plain  - 
tins,  and  not  through  the  negligence  of  the 
defendants : — 

Held,  that  the  pica  was  no  answer  to  the 
action,  inasmuch  as  it  did  not  show  upon  the 
face  of  it  that  the  Admiralty  Court  had  juris- 
diction over  the  matter  in  question.  Harris 
v.  WiUi$t  710 

AFFIDAVIT. 

L  Of  Service  of  Writ  of  Ejectment,— See  Ejbct- 
XE2CT,  I. 

II.  On  Motion  to  $et  aside  Outlawry. 
The  affidavit  upon  a  motion  to  set  aside  pro- 
ceedings to  outlawry  for  irregularity  must 
show  that  the  party  making  the  application 
is  duly  authorised  as  the  attorney  of  the  de- 
fendant    Skinner  v.  Carter,  472 

IIL  Erasure  in. 

The  Court  allowed  a  certificate  of  acknowledg- 
ment and  affidavit  of  verification  (taken  in 
New  South  Wales)  to  be  received  and  filed, 
notwithstanding  an  erasure  in  a  material  part 
of  the  affidavit, — there  being  satisfactory  evi- 
dence (by  affidavit)  that  the  erasure  was  made 
before  the  acknowledgment  and  affidavit  were 
taken  and  sworn.     In  re  Mary  Binyle,      449 

2.  The  jurat  of  an  affidavit  of  the  due  taking  of 
an  acknowledgment  at  Sydney  had  an  inter- 
lineation in  the  body  of  it,  and  an  erasure  in 
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AFFIDAVIT. 


APPRAISEMENT. 


the  jurat:— The  court  refuted  to  allow  it  to 
be  filed.     In  re  Tierney,  761 

IV.  Affidavit*  in  Answer  to  "  New  Matter,"  un- 
der the  17  &  18  Vict.  c.  125,  s.  45. 

Practice  a*  to  allowing  affidavits  to  be  filed  in 
answer  to  "new  matter/'  under  the  45th  sec- 
tion of  the  Common  Law  Procedure  Act,  1854, 
17  A  18  Vict  o.  125.    Simpson  v.  Sadd,  757 

AGREEMENT. 
See  Contract. 

ALDERMAN. 
See  Landlord  and  Tinant,  IV. 

AMENDMENT. 
L  Of  Record  at  Nisi  Prius. 

1.  The  declaration  in  an  action  for  giving  a 
false  character  of  one  P.,  a  clerk,  alleged  that 
the  defendant  fraudulently  represented  to  the 
plaintiff  that  the  reason  why  he  had  dis- 
missed P.  from  his  employ,  was,  the  decrease 
in  his  business,  and  that  the  defendant  re- 
commended the  plaintiff  to  try  P.,  and  know- 
ingly suppressed  and  concealed  from  the 
plaintiff  the  fact  that  P.  had  been  dismissed 
from  his  employ  on  account  of  dishonesty.      , 

It  appeared  at  the  trial,  that  P.  had  been 
guilty  of  dishonesty  while  in  the  defendant's 
employ,  but  that  the  defendant  had  not  men- 
tioned that  fact  to  the  plaintiff  when  he 
reoommended  him  to  try  P.  It  further  ap- 
peared, however,  that  P.  had  not  been  dis- 
missed from  the  defendant's  employ  on  ac- 
count of  his  dishonesty,  but  really  for  the 
reason  which  the  defendant  had  assigned  to 
the  plaintiff. 

The  judge  at  the  trial  refused  to  allow  the  de- 
claration to  be  amended  by  inserting  an  allega- 
tion "that  P.,  whilst  in  the  defendant's  employ, 
was  guilty  of  dishonesty,"  instead  of  the  alle- 
gation "  that  P.  had  been  dismissed  from  the 
employment  of  the  defendant  on  account  of 
dishonesty :" — Held,  that  the  amendment  was 
properly  refused, — the  matter  in  controversy 
between  the  parties  being,  not  whether  the 
defendant  had  fraudulently  suppressed  the 
fact  that  P.  had  been  guilty  of  dishonesty, 
but  whether  he  had  given  the  true  reason  for 
having  dismissed  him.     Wilkin  v.  Heed,  192 

2.  Semlle,  that  it  is  for  the  judge  at  the  trial, 
looking  at  the  record  and  at  the  evidenoe,  to 
say  what  is  "the  real  question  in  controversy 
between  the  parties,"  within  the  meaning  of 
the  Couftnon  Law  Procedure  Act,  1852,  15  6 
16  Vict  c.  76,  s.  222.  lb. 

8.  To  a  oount  for  money  had  and  received,  the 
defendant  pleaded,  that  the  "  said  debt  for 
money  received  became  due  from,  and  was 
contracted  by,  the  defendant  jointly  with  A., 
and  not  by  the  defendant  alone,  nor  by  the 


two  jointly  and  severally,  but  only  jointly ;" 
that  after  the  accruing  of  the  causes  of  action 
in  the  oount  mentioned,  the  plaintiff  sued  A. 
for  money  had  and  received  and  in  trover, 
and  recovered  a  judgment  against  him  for 
100/.  and  costs ;  and  that  the  causes  of  action 
in  respect  of  which  the  plaintiff  so  recovered 
that  judgment  against  A.  included  all  the 
causes  of  action  to  which  the  plea  woe  pleaded. 

It  appeared  in  evidence,  that  the  defendant 
and  A.  had  wrongfully  converted  the  goods  of 
the  plaintiff,  by  selling  them ;  that  the  pro- 
ceeds of  the  sale  (1502.)  were  received  by  the 
defendant  alone  ;  and  that  the  plaintiff  had 
sued  A.,  and  recovered  a  verdict  for  1002.,  as 
the  value  of  the  goods  so  converted ;  but  that 
in  consequence  of  A.'s  insolvency,  he  had 
obtained  no  satisfaction. 

Upon  its  being  objected,  at  the  trial  of  this 
action,  that  these  facts  did  not  sustain  the 
plea,  the  judge  allowed  the  defendant  to 
amend  by  substituting  for  the  words  above  in 
inverted  commas,  the  following,  "the  said 
money  was  money  received  for  and  as  being 
the  proceeds  of  the  sale  of  the  goods  in  the 
last  oount  and  hereinafter  mentioned :" — 

Held, — that  the  amendment  was  properly 
allowed,  though  the  judge  imposed  no  terms  on 
the  defendant — and  that  the  amended  plea 
afforded  a  complete  answer  to  the  claim  of  the 
plaintiff  in  this  action.  Buekland  v.  John- 
son, 145 

IX  On  Trial  by  the  Record. 
Upon  a  trial  by  the  record,  the  court  amended 
the  declaration  by  inserting  therein  the  true 
amount  recovered  by  the  judgment  under  the 
15  *  16  Vict  c  76,  s.  222.  Hunter  v.  JBb- 
manuel,  290 

HI.  Of  Special  Case. 

The  court  will  not  allow  a  special  case  to  be 

amended,  by  raising  a  point  which  the  partiei 

have  not  raised  for  their  consideration.  HiUs 

▼.  Hunt,  1 

IV.  Of  Pleading*  after  Argument,— See  Ganhan 
v.  Barry,  621 

APPEAL. 

L  On  Motion  for  New  Trial. 

Semble,  that  the  34th  and  35th  sections  of  the 

Common  Law  Prooedure  Act  1854, — 17  A  18 

Vict  c  125, — are  not  retrospective,  though 

the  44th  section  is.    Jenkins  v.  Bethan,    189 

H.  From  Decisions  of  Revising  Barristers, — See 
Registration  or  Voters. 

IIL    From    the    County   Court, — See    COUNTY 
Court,  I. 


APPRAISEMENT. 
See  Arbitrament. 


ARBITRAMENT. 
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ARBITRAMENT. 
I.  Submission. 

1.  What  amount*  to.]— The  plaintiffs  deolared 
against  the  defendants,  as  sureties,  npon  a 
deed,  dated  the  ZOth  of  March,  1853,  between 
A.,  of  the  first  part,  the  plaintiffs  (a  corpora- 
tion) of  the  second  part,  and  the  defendants 
of  the  third  part,  whereby  A.,  in  considera- 
tion of  a  certain  Bum  of  money  to  be  paid  as 
therein  mentioned,  covenanted  with  the  plain- 
tiffs that  he  would,  on  the  execution  thereof, 
commence,  and,  within  three  months  from  the 
date  of  the  deed,  finish  in  a  workmanlike 
manner,  a  gas-holder  tank  for  the  plaintiffs, 
— with  a  penalty  for  default;  and  the  defend- 
ants, as  sureties  for  A.,  covenanted  for  the 
due  performance  by  A.  of  all  the  covenants, 
Ac,  in  the  deed  contained  on  the  part  of  A., 
which  should  be  subsisting  and  not  annulled 
or  avoided,  and  that  they  would,  in  case  of 
default,  pay  the  plaintiffs  such  sum  as  and 
for  liquidated  damages  as  J.  E.,  the  plaintiffs' 
engineer,  should  in  hie  opinion  adjudge  to  be 
reasonable  and  proper  to  be  paid  for  such  de- 
fault, not  exceeding  3002.  The  declaration 
alleged  a  default  by  A.,  and  that  the  said  J. 
E.  had  in  his  opinion  adjudged  3002.  to  be 
reasonable  and  proper  to  be  paid  to  the  plain- 
tiffs as  and  for  liquidated  damages  for  A.'s 
default. 

The  defendants  further  pleaded, — that,  be- 
fore the  adjudication  of  J.  E.,  the  defendants 
and  A.  gave  him  notice  that  they  respectively 
revoked  any  submission  or  reference  to  arbi- 
tration contained  in  the  deed: — Held,  bad;  the 
adjudication  by  J.  E.  being  a  mere  appraise- 
ment, and  not  an  award.  The  Northampton 
Gas-Light  Company  v.  Parnell,  630 

2.  By  Bankrupt.] — It  is  competent  to  a  bank- 
rupt, if  he  will,  to  become  party  to  a  reference 
concerning  a  matter  which  has  passed  to  his 
assignees ;  and,  if  the  bankrupt  be  ordered 
by  the  arbitrator  to  pay  costs,  the  oourt  will 
enforce  the  payment  by  rule  under  the  IAS 
Vict  c  110,  s.  18.  In  re  Milnts  and  Robert- 
•on,  451 

II.  Execution  of  Award. 

X,  A  cause  and  a  Chancery  suit  to  which  A.  and 
B.  were  parties  were  by  an  order  of  Nisi  Prius 
referred  to  an  arbitrator.  C,  who  was  a  party 
to  the  Chancery  suit,  but  not  a  party  to  the 
action  (whioh  arose  out  of  it),  refused  to  be- 
come a  party  to  the  reference :— Held,  that  his 
refusal  was  no  ground  for  allowing  A.  to  re- 
scind the  order  of  reference.  Wilson  v.  Mor- 
reU,  720 

2.  Where  a  matter  is  referred  to  the  award  of 
three  arbitrators,  or  any  two  of  them,  the  two 
who  execute  the  award  must  do  so  at  the 
same  time  and  place,  and  in  the  presence  of 
each  other,— otherwise  it  is  not  what  the 
parties  stipulated  for,  vis.  the  joint  judgment 
of  the  two.    Peterson  v.  Ayr*,  724 
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IIL  Certainty  and  Finality  of  Award, 

L.  An  action  of  ejectment  in  which  there  were 
two  several  demises  by  A.  and  B.,  was  refer- 
red,— with  power  to  the  arbitrator,  "in  the 
event  of  his  finding  for  the  lessors  of  the 
plaintiff,"  to  order  immediate  possession  to 
be  given  of  the  land  and  premises  in  ques- 
tion in  the  action  to  the  lessor  of  the  plaintiff 
A.,  and  also  how  and  in  what  manner  such 
possession  should  be  given,  and,  if  not  given, 
how  it  should  be  taken,  and  who  should  be  at 
the  expense  thereof. 

The  arbitrator  made  his  award  as  follows : — 
"Ido  award  in  favour  of the  lessors  of  the  plain- 
tiff, and  do  order  that  immediate  possession 
be  given  of  the  land  and  premises  in  question 
in  this  action  to  the  lessor  of  the  plaintiff  A., 
and  that  the  defendant  do  consequently,  and 
at  his  own  proper  ooet  and  expense,  pull  or 
take  down  the  wall  or  brick-work  forming  a 
gable-end  of  a  long  room,  and  whioh  said  wall 
or  brick-work  he  has  erected  upon  the  land 
and  premises  of  the  said  lessors,  or  so  much 
of  the  said  wall  or  brick-work  as  now  stands 
four  inches  and  a  half,  or  thereabouts,  over 
and  upon  the  land  and  premises  of  the  said 
lessors,  and  upon  a  certain  wall  or  fence  which 
divides  the  property  of  the  said  lessors  from 
that  of  the  defendant:  And  I  do  further 
award,  that,  should  the  defendant  refuse  to 
pull  or  take  down  the  said  wall  or  brick- work 
the  subjeot  of  this  action  and  reference,  that 
the  said  lessors  shall,  by  themselves  or  ser- 
vants, have  full  power  to  pull  or  take  down 
the  said  wall  or  brick-work  in  question,  or  so 
much  thereof  as  aforesaid,  and,  if  neoessary 
for  such  purpose,  to  enter  in  and  upon  the 
premises  of  the  said  defendant,  and  that  he 
shall  pay  and  be  answerable  for  all  expense 
incurred  in  their  so  doing :" — 

Held,  that  the  award  was  not  bad,  for  de- 
ciding "  in  favour  of  the  lessors  of  the  plain- 
tiff/' and  that  it  was  sufficiently  certain  in  the 
direction  as  to  how  and  in  what  manner,  and 
at  whose  expense,  possession  was  to  be  given 
ox  taken.    May  v.  CanneU,  107 

t.  A  cause  and  all  matters  in  difference  between 
the  plaintiff  and  the  defendants  were  by  an 
order  of  Nisi  Prius  and  a  subsequent  rule  of 
court,  referred  to  an  arbitrator,  the  costs  of 
the  cause  to  abide  the  event,  and  those  of  the 
reference  and  award  to  be  in  the  discretion 
of  the  arbitrator,  who  was  to  be  at  liberty  to 
make  two  several  awards  at  different  timos, 
by  the  first  of  which  he  was  to  raise  questions 
of  law  for  the  opinion  of  the  court;  and  it 
was  by  the  rule  of  oourt  ordered  "  that  neither 
party  should  enforoe  payment  of  anything 
whioh  might  be  found  due  by  the  arbitrator, 
nndor  the  first  award,  until  the  arbitrator 
should  have  made  his  final  award/' 

The  arbitrator  stated  a  case  for  the  opinion 
of  the  oourt;  and,  in  the  result,  the  plaintiff 
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ARBITRAMENT. 


BANKRUPT. 


became  entitled  to  2272?.  2c.  damages.  The 
defendants  afterwards  obtained  an  aet  of  par- 
liament for  regulating  their  affairs,  and  under 
that  act  the  plaintiff  received  an  allotment  of 
shares  in  lieu  of  the  damages  so  awarded  to 
him.  It  having  become  unnecessary  and  im- 
practicable to  proceed  further  with  the  refer- 
ence, no  second  award  was  ever  made.  The 
plaintiff,  however,  signed  judgment,  and 
issued  an  execution  against  the  defendants 
thereon,  for  the  costs  of  the  action : — 

The  court  set  aside  the  judgment,  with 
oosts, — holding,  that,  in  the  absence  of  a  final 
award,  the  plaintiff  was  by  the  rule  of  court 
precluded  from  enforcing  his  remedy  for  such 
oosts.   Wood  v.  The  Copper  Miners'  Company, 

464 

IV.  Expenses  of  Witnesses,— See  Costs,  L  2,  3. 

V.  Expenses  of  Award, 

1.  As  to  the  right  of  a  lay  arbitrator  to  avail 
himself  of,  and  to  charge  for,  professional 
assistance  in  preparing  his  award, — quart  t 
Calloway  v.  Keyworth,  228 

2.  At  all  events,  the  charge  must  be  reasonable. 

lb. 
8.  Where  a  lay  arbitrator  charged  fifty  guineas 
for  four  meetings,  the  master  declined,  on 
taxation  as  between  party  and  party,  to  allow 
anything  in  addition  (except  the  stamp-duty) 
for  the  charges  of  an  attorney  for  preparing 
the  award : — A  rule  to  review  refused.       lb. 

ARCHITECT. 
See  Contract,  I.  2. 

ASSURANCE* 

See  Inburanci. 

ATTORNEY. 
Bill  of  Costs. 

1.  Delivery  of.] — An  attorney,  being  consulted 
by  a  olient  who  was  under  a  charge  of  crimi- 
nally assaulting  a  female  child  of  tender  years, 
obtained  from  the  olient  a  sum  of  200i.,  to 
do  the  best  he  could  for  him,  but  with  an 
understanding  that  no  account  of  the  trans- 
action should  be  kept  or  rendered.  Having 
succeeded  in  procuring  the  prisoner's  dis- 
charge, the  attorney  was  called  upon  after 
the  lapse  of  nearly  six  years  to  deliver  a  bill: 
— The  court  refused  to  order  him  to  do  so ; 
but  referred  the  whole  matter  to  the  master, 
who  in  the  result  discharged  the  rule,  but 
without  costs.     In  re  Edward  Vann,         341 

2.  Taxation.] — An  order  for  the  taxation  and 
payment  of  an  attorney's  bill  (after  a  previous 
order  to  change  the  attorney)  cannot  be  made 
upon  an  ex  parte  application.  Gillow  v. 
Rider,  729 

3.  For  Business  done  in  a  County  Court.] — The 
13  A  16  Vict  o.  34,  s.  1,  provides  that  a  scale 


of  costs  and  charges  to  be  paid  to  attorneys 
in  the  county  courts  shall  be  prepared,  and 
submitted  for  the  approval  of  certain  of  the 
judges,  and  that,  "from  and  after  a  day  to  be 
named  by  such  judges,"  the  scale  so  allowed 
shall  be  in  force  in  every  county  court  The 
act  then  goes  on  to  provide,  that  "  all  costs 
shall  be  taxed  by  the  clerk  of  the  court ;"  and 
that  "  no  attorney  shall  have  a  right  to  recover 
at  law  from  his  client  any  costs  or  charges  not 
so  allowed  on  taxation,"  Business  was  done 
by  an  attorney  in  a  county  court,  and  an. 
action  brought  in  respect  thereof,  before  the 
allowanoe  of  any  scale  of  oosts  under  the 
above  act: — Held,  that  he  was  not  precluded 
from  recovering  his  oosts.   Leverson  v.  Shaw, 

232 

ATTORNMENT. 
See  Ejectment,  L  2. 

AUTHORITY. 

Revocation  by  Death, — See   Ezbcutoes    AMD 

Administrators. 

AWARD. 
See  Arbitrament. 

BAB  DEBTS. 
See  Insurance,  4,  3. 

BAILIFF. 
Fees  of, — See  County  Court,  UX 

BANKRUPT. 
X.  Trading. 
Cowkeeper.] — A  case  stated  by  an  arbitrator  for 
the  opinion  of  the  court,  found,  that  A.,  a 
farmer,  who  was  under  covenant  with  his 
landlord  to  "  consume  the  whole  of  the  tur- 
nips and  other  roots  upon  the  premises,*- 
that  part  of  the  stock  kept  by  A.  upon  the 
farm  consisted  of  cows ;  that  his  intention  in 
keeping  them  was  to  sell  a  considerable  quan- 
tity of  the  milk  obtained  from  them,  which 
he  did  by  daily  sending  a  man  to  sell  and 
deliver  it  at  a  neighbouring  town  to  customers 
some  of  whom  were  regular  and  others  chance 
customers;  that  he  sometimes  made  butter 
from  the  surplus  milk,  and  sold  it  in  like 
manner ;  that  keeping  cows  to  the  extent  A. 
did,  was  a  good,  proper,  and  husbandlike,  as 
well  as  a  profitable  way  of  maoaging  the  farm 
as  he  did ;  and  that  cows  were  the  most  profit- 
able stock  he  could  keep : — Held,  that  A.  was 
not  a  cowkeeper  within  the  bankrupt  act,  12 
*  13  Vict  o.  106,  s.  65.     Bell  v.  Young,  524 

II.  Submission  to  Arbitration  by. 
It  is  competent  to  a  bankrupt,  if  ho  will,  to  be- 
come a  party  to  a  reference  concerning  a 
matter  which  has  passed  to  his  assignees; 


BANKRUPT. 


CASE. 


tad,  if  the  bankrupt  be  ordered  by  the  Arbi- 
trator to  pay  costs,  the  court  will  enforce  the 
payment  by  rale  under  the  1  A  2  Viol  c  110, 
1. 18.    In  re  Milne*  and  RoberUon,  451 

BARON  AND  FKME. 
See  Husbajtd  ahd  With. 

BILL  OF  EXCHANGE. 
What  amount*  to  Payment, 
The  word  "retire"  in  reference  to  a  bill  of  ex- 
change, is  susoeptible  of  various  meanings) 
according  as  it  is  applied  to  various  circum- 
stances: if  the  acceptor  retires  the  bill  at 
maturity,  he  takes  it  entirely  from  circulation, 
and  it  is  in  effect  paid ;  but  if  an  endoreer 
retires  it,  he  merely  withdraws  it  from  circu- 
lation in  so  far  as  he  himself  is  concerned, 
and  may  hold  it  with  the  same  remedies  as 
he  would  have  had  if  he  had  been  called 
upon  in  due  course,  and  had  paid  the  amount 
to  his  immediate  endorsee;  and  this  latter 
is  the  ordinary  meaning  of  the  word  " retire." 
EUam  r.  Denny,  87 

BILL  OF  LADING. 
See  Ship  akd  Shippdcg,  I* 

BURIAL-GROUND. 
Bate. 
A  rate  may  be  made,  under  the  provisions  of 
the  56  G.  3,  o.  45,  ss.  69,  60,  for  the  purpose 
of  paying  the  prinoipal  and  interest  of  money 
borrowed  in  the  manner  provided  by  that  act, 
at  a  meeting  of  which  the  notice  required  by 
the  25th  section  of  the  59  G.  8,  o.  134,  has  not 
been  given, — the  latter  statute  not  repealing 
the  former,  but  merely  providing  a  further 
mode  of  raising  the  necessary  funds.  Farnell 
t.  Smith,  572 

CANAL  TRAFFIC. 
See  Keqttlm  Gutxraub,  473—476. 

CANCELLATION. 
See  IasuBAiroi,  4,  6. 

CASK 
L  For /alee  Repreeentation. 
1.  The  declaration  in  an  action  for  giving  a 
false  character  to  one  P.,  a  olerk,  alleged  that 
the  defendant  fraudulently  represented  to  the 
plaintiff  that  the  reason  why  he  had  dis- 
missed P.  from  his  employ,  was,  the  decrease 
in  his  business,  and  that  the  defendant  re- 
commended the  plaintiff  to  try  P.,  and  know- 
ingly suppressed  and  concealed  from  the 
plaintiff  the  fact  that  P.  had  been  dismissed 
from  his  employ  on  account  of  dishonesty. 


It  appeared  at  the  trial,  that  P.  had  been 
guilty  of  dishonesty  while  in  the  defendant's 
employ,  but  that  the  defendant  had  not  men- 
tioned that  fact  to  the  plaintiff  when  he 
recommended  him  to  try  P.  It  further  ap- 
peared, however,  that  P.  had  not  been  dis- 
missed from  the  defendant's  employ  on  ac- 
count of  his  dishonesty,  but  really  for  the 
reason  which  the  defendant  had  assigned  to 
the  plaintiff:— 

Held,  that  this  evidence  did  not  support 
the  declaration.     Wilkin  v.  Reed,  192 

2.  The  first  oount  of  the  declaration  alleged 
that  the  plaintiff  was  the  first  and  true  in- 
ventor of  "  improvements  in  the  manufacture 
of  fire-arms,  also  'of  cartridges,  of  priming, 
and  of  wads  or  wadding  for  fire-arms,"  and 
had  petitioned  for  a  patent ;  that  his  petition 
had  been  referred  to  the  solicitor-general; 
that  the  solicitor-general  had  required  and 
allowed  the  title  of  the  said  invention  to  be 
amended,  as  an  invention  for  "improve- 
ments in  the  manufacture  of  cartridges  and 
of  wads  or  wadding  for  fire-arms,"  and  given 
a  certificate  of  allowance ;  and  that  the  de- 
fendant, well  knowing  the  premises,  but  ma- 
liciously intending  to  injure  the  plaintiff,  and 
to  prevent  him  from  obtaining  lotters-patent 
for  his  said  invention,  falsely,  fraudulently, 
maliciously,  and  wrongfully,  and  without  any 
reasonable  or  probable  cause,  represented  to 
the  solioitor-general  that  he  had  an  interest 
in  opposing  a  grant  of  letters-patent  to  the 
plaintiff,  and  gave  notice  that  he  bad  applied 
for  a  patent  and  obtained  provisional  protec- 
tion for  an  invention  for  "improvements  in 
cartridges/*  and  that,  in  consequence  of  the 
alteration  in  the  title  of  the  plaintiff's  patent, 
he  had  reason  to  apprehend  that  such  altera- 
tion in  the  title  might  admit  of  his  invention 
being  embraced  in  the  plaintiff's  patent; 
whereas,  in  truth,  the  alleged  invention  for 
which  the  defendant  had  obtained  provisional 
protection  was  not  his  invention,  but  a  fraudu- 
lent imitation  of  the  plaintiff's  invention,  and 
the  defendant  had  no  interest  in  opposing  a 
grant  of  letters-patent  to  the  plaintiff. 

There  was  a  second  oount  alleging  that 
the  defendant's  knowledge  of  the  plaintiff's 
invention  was  derived  from  a  confidential 
communication  thereof  from  the  plaintiff,  and 
that  the  defendant  was  seeking  a  patent  in 
breach  of  such  confidence :  and  the  declara- 
tion ooncluded  with  a  general  allegation  of 
speoial  damage,  that,  by  means  of  the  pre- 
mises, the  solioitor-general  refused  to  allow 
the  plaintiff's  application  for  letters-patent 
to  proceed,  and  the  plaintiff  was  thereby  pre* 
vented  from  obtaining  and  failed  to  obtain 
a  patent  for  his  said  Invention,  and  was  put 
to  expense  in  opposing  a  grant  of  letters- 
patent  to  the  defendant,  Ac. : — 

Held,  that  the  special  damage  alleged  did 
not  naturally  flow  from  the  grievances  charged 
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CASE. 


CONDITION  PRECEDENT. 


in  the  first  count,  and  that  without  it  the  count 
disclosed  no  cause  of  action.  Haddan  v.  Lott, 

411 

IL  For  Seduction  of  Plaintiff* $  Daughter. 
A.  agreed  with  B.  to  permit  his  (B.'s)  daughter 
(who  was  then  residing  with  him  as  part  of 
his  family)  to  enter  his  ( A.'s)  service,  to  assist 
in  his  business  during  a  temporary  absenoe 
of  his  wife :— Held,  that  B.  might  maintain 
an  action  for  her  seduction  by  A.  during  that 
period.     Griffith*  v.  Teetgen,  344 

CAUSE  OP  ACTION. 
See  Couhtt  Court,  L 

CHARTER-PARTY. 
Construction  of. 

1.  By  a  charter-party  for  a  royage  from  Sands- 
wall  to  Southampton,  it  was  stipulated  that 
the  owner  should  receive  "  the  highest  freight 
whloh  he  could  prove  to  have  been  paid  for 
ships  on  the  same  voyage  when  the  vessel 
passed  Elsinore,  but  not  less  than  90*.  per  St 
Petersburg  standard  hundred :" — Held,  that 
this  did  not  contemplate  striotly  legal  proof; 
but  that  the  owner  would  be  entitled  to  the 
highest  rate  of  freight  whioh  the  master,  to 
the  knowledge  of  the  freighter,  was  in  a  po- 
sition to  prove,  by  reasonable  evidence,  to 
have  been  paid.    Oether  r.  Capper,  39 

2.  By  »  oharter-party  for  a  voyage  from  Sunds- 
wall  to  Southampton,  it  was  stipulated  that 
the  owner  should  reoeive  "  the  highest  freight 
whioh  he  oould  prove  [or  'prove  by  evidence'] 
to  have  been  paid  for  ships  on  the  earn*  voy- 
age or  passage  by  water  when  the  vessel 
passed  Elsinore,  but  not  less  than  90«.  per 
St  Petersburg  standard  hundred: — Held, 
that  the  charter-party  did  not  contemplate 
striot  legal  proof  of  the  actual  payment  of  the 
higher  rate  of  freight,  but  reasonable  evi- 
dence that  suoh  higher  freight  had  been  paid 
or  contracted  to  be  paid:  and  (dubitante 
Jervis,  C.  J.,)  that  the  owner  could  not  en- 
title himself  to  a  higher  rate  of  freight  than 
the  90*.,  by  proving  that  other  vessels  had 
been  ohartered  at  suoh  higher  rate  for  a  voy- 
age to  London, — that  not  being,  within  the 
fair  intendment  of  the  charter-party,  the 
•am*  voyage.     Oether  v.  Cooper,  696 

And  eee  Pleading,  VI. 

CIRCUITY  OP  ACTION. 
Plea  in  Avoidance  of,— See  Pleading,  VL 

CODICIL. 
See  Devise. 

COMMISSION. 
For  taking  the  Acknowledgment  of  a  Married 


Woman,    Enlarging  Eeeum^^See  HuBBABD 
AND  Wife. 

COMMON  LAW  PROCEDURE  ACT,  1812. 
Conetruction  of. 
s.  11, — See  Practice,  IX  4. 
88.  55,  56,— See  Pleading,  IX 
8.  17, — See  Practice,  L 
s.  138,—&e  Practice,  in.  2. 
s.  170, — See  Ejectment. 
s.  222,— See  Amendment. 

COMMON  LAW  PROCEDURE  ACT,  1854. 
Construction  of. 
ss.  34,  85, — See  Appeal,  L 
b.  45, — See  Affidavit,  IV. 
s.  82, — See  Letters-Patent. 

COMPANIES  CLAUSES  CONSOLIDATION 
ACT,  1845. 

See  Joint-Stock  Company,  2. 

CONDITION  PRECEDENT. 

The  plaintiffs  declared  against  the  defendants, 
as  sureties,  upon  a  deed,  dated  the  S0(a  of 
March,  1853,  between  A.,  of  the  first  part, 
the  plaintiffs  (a  corporation)  of  the  second 
part,  and  the  defendants  of  the  third  part, 
whereby  A.,  in  consideration  of  a  certain 
sum  of  money  to  be  paid  as  therein  men- 
tioned, covenanted  with  the  plaintiffs  that 
he  would,  on  the  execution  thereof,  com- 
mence, and,  within  three  months  from  the 
date  of  the  deed,  finish  in  a  workmanlike 
manner,  a  gas-holder  tank  for  the  plaintiffs, 
— with  a  penalty  for  default;  and  the  defend- 
ants, as  sureties  for  A.,  covenanted  for  the 
due  performance  by  A.  of  all  the  covenants, 
Ac,  in  the  deed  contained  on  the  part  of  A., 
whioh  should  be  subsisting  and  not  annulled 
or  avoided,  and  that  they  would,  in  case  of 
default,  pay  the  plaintiffs  suoh  sum  as  and 
for  liquidated  damages  as  J.  E.,  the  plaintiffs' 
engineer,  should  in  his  opinion  adjudge  to  he 
reasonable  and  proper  to  he  paid  for  such  de- 
fault, not  exceeding  8002.  The  declaration 
alleged  a  default  by  A.,  and  that  the  said  J. 
E.  had  in  his  opinion  adjudged  300JL  to  be 
reasonable  and  proper  to  be  paid  to  the  plain- 
tiffs as  and  for  liquidated  damages  for  A.'s 
default 

The  defendants  pleaded, — that  the  plain- 
tiffs did  not  execute  the  deed  until  after  the 
expiration  of  three  months  from  the  date 
thereof: — Held,  bad,  inasmuch  as  the  execu- 
tion of  the  deed  by  them  was  not  a  condition 
precedent  to  their  right  to  sue  for  a  breach 
of  any  covenant  therein  contained ;  and  that 
the  circumstance  of  their  being  a  corporation 
made  no  difference  in  this  respect  The  North- 
ampton Gas-Light  Company  v.  Parnsll,     830 


CONDITIONAL  CONTRACT. 


COSTS. 
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CONDITIONAL  CONTRACT. 
See  Contract,  TJX 

CONSIDERATION. 
See  PmADBf G,  IX 

CONTRACT. 
L  Contraction  of 

1.  A.  contracted  to  sell  to  B.  100  hhds.  of  Gin- 
gelly  oil  "expeoted  to  arrive  by  the  ship 
Resolute  from  Madras."  The  Resolute  arriTed 
with  100  hhda.  of  Gingelly  oil  on  board,  but 
it  tinned  oat  that  34  hhda.  only  were  con- 
signed to  or  under  the  power  or  control  of 
A.:— 

SembU,  that  this  did  not  excuse  A.  for  the 
non-performance  of  his  contract,  and  that  it 
would  not  be  performed  by  a  delivery  or 
tender  of  the  34  hhds.  over  which  he  had 
oontroL    Fischel  v.  Scott,  69 

2.  The  declaration  stated,  that  A.  being  pos- 
sessed of  certain  land,  and  the  plaintiff  being 
an  architect  and  surveyor,  it  was  agreed  be- 
tween them  that  the  plaintiff  should  lay  out 
the  said  land  for  building  purposes,  vis.  that 
he  should  make  all  the  necessary  surveys, 
plans,  Ac,  and  that  the  plaintiff  undertook 
the  whole  of  the  above  on  the  following  con- 
ditions,— that  he  make  A.  no  charge  whatever 
for  the  above  services,  but  that,  t'n  the  event 
of  any  of  the  land  being  disposed  of  for  build- 
ing purpose*,  the  plaintiff  should  be  appointed 
the  architect  on  A.'e  behalf  to  see  that  the 
construction  of  the  works  was  substantial,  Ac, 
and  that  parties  building  on  the  land  should 
pay  the  plaintiff  1±  per  cent,  on  the  outlay, 
providing  they  did  not  employ  the  plaintiff  as 
their  architect;  but  that,  in  the  event  of  A. 
or  hi*  executors  wishing  to  dispense  with  the 
plaintiff* *  services  at  any  time,  he  or  they 
ehould  be  at  liberty  to  do  §ot  with  the  under- 
etanding  that  he  or  they  remunerate  the  plain- 
tiff for  the  time,  trouble,  and  expense*  he  had 
been  put  to  in  making  the  said  preparation*. 
It  then  averred  that  the  plaintiff  made  the 
necessary  surveys,  plans,  Ac,  and  incurred 
expenses  therein ;  and  that  the  said  land  Was 
not,  nor  was  any  part  thereof,  disposed  of  for 
building  purposes  according  to  the  said  agree- 
ment, although  a  reasonable  time  for  such 
disposal  of  the  same  had  elapsed  j  and  that, 
after  the  death  of  A.,  the  defendants,  as  his 
executors,  dispensed  with  the  further  services 
of  the  plaintiff  in  respect  of  the  said  contract, 
and  wholly  released  and  discharged  him  from 
any  further  performance  of  the  same,  and  hin- 
dered and  prevented  themselves  from  dispos- 
ing, and  put  it  out  of  their  power  to  dispose 
of  the  said  land,  or  any  part  of  it,  for  building 
purposes ;  and  that  thereupon  there  became 
and  was  due  and  payable  to  the  plaintiff 
from  the  defendants,  as  exeoutors,  a  large 


sum  for  his  trouble  in  preparing  the  survey, 
plans,  Ac. 

Held,  that  the  declaration  showed  no  cause 
of  action,  inasmuch  as  the  event  on  the  hap- 
pening of  which  alone  the  plaintiff  was  to  be 
entitled  to  remuneration  for  his  services,  vis. 
the  disposal  of  the  land  for  building  purposes, 
had  not  happened.  Moffatt  v.  Laurie,  583 
And  tee  Executors  aim  Adminibtbatobb. 

IL  Repudiation  of. 

The  vendee  of  goods  who  has  used  or  sold  a 
portion  of  them  after  he  has  discovered  that 
they  do  not  answer  the*  contract,  cannot  repu- 
diate the  contract,  and  reoover  back  the 
price.    Hamor  v.  Groves,  667 

IIL  Written  Contract  varied  by  Matter  not 
in  Writing. 

Where  a  plaintiff  declares  upon  an  agreement 
in  writing,  the  defendant  cannot  in  plead- 
ing rely  upon  oral  matter  introducing  a  quali- 
fication of  the  contract  declared  on,  or  show- 
ing that  it  was  made  subject  to  conditions 
which  do  not  appear  upon  the  face  of  it 
Canham  v.  Barry,  597 

And  see  Warrahty,  IL 

CONVERSION. 
See  Tbovbb. 

CORPORATION. 

See  Cokditiox  Pbbobdbht. 

COSTS. 
I.  Taxation  of 

1.  Order  for.] — An  order  for  the  taxation  and 
payment  of  an  attorney's  bill  (after  a  previous 
order  to  change  the  attorney)  cannot  be  made 
upon  an  ex  parte  application.  Oillow  v. 
Rider,  729 

t.  Expenses  of  Witnesses.] — Where  a  witness 
is  rejected  at  Nisi  Print,  and  the  ruling  of 
the  judge  is  acquiesced  in  by  the  parties,  oi 
upheld  by  the  court,  the  expenses  of  his  at- 
tendance are  not  allowed  on  taxation  as  be- 
tween party  and  party.  Galloway  v.  Key- 
worth,  228 

So,  where  the  witness  is  rejected  by  an  arbitra- 
tor, whether  upon  a  sufficient  or  insufficient 
ground.  lb. 

3.  Scientific  Witnesses.] — A  cause  was  called  on 
at  the  assises,  and  referred  to  a  lay  arbitrator. 
On  the  hearing  before  him,  a  scientific  wit- 
ness was  tendered  on  the  part  of  the  plaintiff, 
and  rejected  by  the  arbitrator,  on  the  ground 
that,  being  himself  a  scientific  man,  he  did 
not  need  the  witness's  assistance: — field, 
that  the  master,  on  taxation  as  between  party 
and  party,  properly  disallowed  the  expense 
of  the  witness's  attendance  as  well  at  the  as- 
sises as  before  the  arbitrator.  lb. 
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C0ST8. 


DEBTS. 


II.  Where  Money  paid  into  Court. 
The  plaintiff  brought  an  action  for  122.  St.  1\d.t 
for  goods  sold  and  delivered.  The  defendant 
paid  10/.  on  account,  and  before  declaration 
took  out  a  summons  calling  on  the  plaintiff 
to  show  cause  why  the  proceedings  should 
not  be  stayed  on  payment  of  the  further 
sum  of  6*.  4}<£  and  oosts.  The  plaintiff 
claiming  more,  no  order  was  made.  A  decla- 
ration was  afterwards  delivered,  and  the  de- 
fendant paid  7*.  into  court,  whioh  the  plain- 
tiff aooepted : — Held, — dissentients  Cresswell, 
J., — that  the  plaintiff's  acceptance  of  7*.,  after 
his  refusal  of  6«.  4i<2.,  did  not  disentitle  him 
to  the  costs  incurred  subsequently  to  the  or- 
der.    Shaw  v.  Hughes,  660 

IIL  Security  for  Costs. 

Where  a  plaintiff  is  insolvent,  and  hat  assigned 
the  debt  for  which  the  action  it  brought,  and 
it  tuing  for  the  benefit  of  the  assignee,  the 
court  will  compel  him  to  give  security  for 
oosts.     Goatley  v.  Emmott,  291 

IV.  Of  Proceedingt  under  the  6  A  9  Vict,  c 
18,  «.  68. 

In  an  action  under  the  68th  Bection  of  the 
Lands  Clauses  Consolidation  Act,  1845,  8  & 
9  Vict  o.  18,  to  recover  compensation  in 
respect  of  lands  "  damaged  or  injuriously  af- 
fected" by  the  execution  of  the  works  of  a 
railway  company,  the  declaration  stated  that 
the  plaintiff  claimed  10002.,  that  the  company 
had  notice  of  his  claim,  and  offered  him  602., 
and  that  a  jury  empanelled  pursuant  to  the 
provisions  of  the  act  awarded  him  2152. : — 
Held,  by  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  court  below,  that  the 
plaintiff  was  entitled  to  the  oosts  of  the  inquiry 
before  the  sheriff, — the  51st  section,  which 
provides  for  such  costs,  being  virtually  incor- 
porated in  the  68th.  The  South- Eastern  Bait- 
way  Company  v.  Richardson,  810 

COUNTY  COURT. 

L  Jurisdiction  of  . 

A.,  carrying  on  business  in  Manchester,  by  his 
traveller  sold  goods  to  B.  at  Oxford,  which 
goods  were  to  be  forwarded  in  the  usual  way, 
viz.  by  the  London  and  Korth-Western  Rail- 
way. The  goods  were  accordingly  packed  and 
sent  by  A,  to  the  railway  station  at  Manches- 
ter, addressed  to  B.  at  Oxford :— Held,  that, 
as  the  order  for  the  goods  was  received  at 
Oxford,  the  "  whole  cause  of  action"  did  not 
arise  in  Manchester,  so  as  to  give  the  county 
oourt  there  jurisdiction  to  try  it,  under  the  9 
A  10  Vict.  c.  95,  s.  60.  Borthwick,  App., 
Walton,  Reap.,  501 

II.  Costs  in. 
The  15  6  16  Vict  o.  54,  s.  I,  provides  that  a 
scale  of  oosts  and  charges  to  be  paid  to  attor- 
neys in  the  oounty  courts  shall  be  prepared,  and 


submitted  for  the  approval  of  certain  of  the 
judges,  and  that,  "from  and  after  a  day  to  be 
named  by  such  judges,"  the  scale  so  allowed 
shall  be  in  force  in  every  county  court  The 
act  then  goes  on  to  provide,  that  "  all  costs 
shall  be  taxed  by  the  clerk  of  the  court ;"  and 
that  "  no  attorney  shall  have  a  right  to  recover 
at  law  from  hit,  client  any  costs  or  charges  not 
to  allowed  on  taxation"  Business  was  done 
by  an  attorney  in  a  county  court,  and  an 
action  brought  in  respect  thereof,  before  the 
allowance  of  any  scale  of  oosts  under  the 
above  act: — Held,  that  he  was  not  precluded 
from  recovering  his  costs.   Leverton  v.  Shaw, 

282 
IIL  Bailiff* t  Feet. 

1.  A.  obtained  judgment  against  B.  in  a  county 
court,  and  issued  execution.  C.  claiming 
the  goods,  the  high-bailiff  took  out  an  inter- 
pleader summons,  and  ultimately  C.'s  claim 
was  disallowed,  and  C.  wot  ordered  to  pay  the 
costs  of  the  interpleader  proceedingt.  The 
high-bailiff  paid  the  amount  of  the  levy  into 
oourt,  deducting  the  fees  and  expenses  inci- 
dent to  the  levy,  but  not  the  costs  of  the  in- 
terpleader, and  the  balance  was  paid  out  of 
oourt  to  A. : — Held,  that  the  high-bailiff  could 
not  maintain  an  action  against  A.  for  the  in- 
terpleader costs.     Bloor  v.  Huston,  266 

2.  Whether  he  could  have  deducted  them  from 
the  amount  of  the  levy,  under  the  above 
order, — quart  t  lb. 


COWKEEPER. 
See  Baitkbupt,  L 

DAMAGES. 

Measure  of. 

Upon  a  negotiation  for  the  sale  of  a  ship,  B., 
the  seller,  represented  to  A.,  the  buyer, 
that  she  was,  so  far  as  he  knew,  as  sound  as 
a  ship  of  her  age  usually  was.  Upon  the 
faith  of  this  representation,  A.  agreed  to  pur- 
chase the  ship,  and  proceeded  to  make  alter- 
ations in  her  to  fit  her  for  a  voyage  to  Aus- 
tralia, for  whioh  B.  at  the  time  of  the  contract 
knew  she  was  intended.  The  register  proving 
defective,  A.  afterwards  repudiated  the  bar- 
gain, and,  upon  a  suggestion  that  the  repre- 
sentation of  B.  as  to  the  ship's  soundness  was 
false,  brought  an  action  against  him,  charging 
him  with  a  false  and  fraudulent  representa- 
tion with  a  view  to  induoe  A.,  and  whereby 
A.  was  induced,  to  expend  money  on  the  ship, 
whioh  but  for  such  false  and  fraudulent  repre- 
sentation he  would  not  have  done : — 

Quaere,  whether  the  plaintiff  could  recover 
as  damages  the  amount  expended  by  him  in 
repairing  the  ship.    Milne  v.  Marwood,    778 

DEBTS. 
See  Ihsueakob,  4,  6. 


DEFAMATION. 
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DEFAMATION. 

Sufficiency  of  Declaration. 
Innuendo.'] — In  slander,  the  declaration  stated, 
that  the  plaintiff  was  engaged  in  the  trade  of 
a  manufacturer  of  asphalte,  and  had  been 
employed  by  the  board  of  ordnance  to  relay 
the  entrance  of  their  office  with  new  asphalte, 
and  had  duly  performed  the  work ;  and  that 
the  defendant  spoke  of  and  concerning  the 
plaintiff  in  his  said  trade,  and  of  and  con- 
cerning the  plaintiff  in  reference  to  the  said 
work,  the  false  and  defamatory  words  fol- 
lowing : — "  The  old  materials  have  been  re- 
laid  by  your  company  in  the  asphalte  work 
executed  in  front  of  the  Ordnance  Office; 
and  I  have  seen  the  work  done/' — innuendo, 
"that  the  plaintiff  had  been  guilty  of  dis- 
honesty in  the  conduct  of  his  said  trade,  by 
laying  down  again  the  old  asphalte  mate- 
rials which  had  before  been  used  at  the 
entranoe  of  the  said  Ordnance  Offioe,  in- 
stead of  new  asphalte,  according  to  his  said 
contract:" — Held,  that  the  declaration  was 
sufficient,  and  the  innuendo  not  too  large. 
Babonneau  v.  Farrcll,  360 


DEMURRER. 
See  Pleading,  IX. 

DESERTED  PREMISES. 
See  Landlord  and  Tenant,  IV. 

DEVISE. 

Construction  of. 

Testator  by  his  will  (made  after  the  pass- 
ing of  the  7  W.  4  A  1  Vict  c.  26),  devised 
ail  his  real  and  personal  estate  to  his  "  three 
unmarried  daughters,  A.,  8.,  and  C,"  as  ten- 
ants-in-common in  fee.  By  a  codicil  he  de- 
clared, that,  "  in  case  one  of  my  daughters, 
A.,  B.,  and  C,  should  get  married,  the  two 
then  remaining  single,  shall,  at  the  end  of 
twelve  month*  after  my  decease,  pay  to  the 
married  sister  the  sum  of  5001.  in  lien  of  any 
farther  claim  whatsoever  on  my  property; 
and  the  two  surviving  daughtors  then  single 
above  named,  to  be  sole  possessors  of  all  my 
property  named  in  this  my  last  will  and  tes- 
tament, and  to  their  heirs  for  ever :" — 

Held,  that  the  codicil  contemplated  the  mar- 
riage of  a  daughter  in  the  lifetime  of  the  tes- 
tator,— or,  at  all  events,  within  twelve  months 
after  his  decease.    Lloyd  v.  Davits,  76 

DILAPIDATIONS. 

See  Ecclesiastical  Valuation. 

DISCONTINUANCE. 
See  Practice,  ILL 


DISTRESS. 
See  Landlord  and  Tenant,  IIL 

ECCLESIASTICAL  VALUATION. 

Valuation  of  Dilapidations  a»  between  out- 
going and  incoming  Incumbent 

One  who  holds  himself  ont  as  a  valuer  of 
eoclesiastical  property,  though  he  is  not  bonnd 
to  possess  a  preciee  and  accurate  knowledge  of 
the  law  respecting  the  valuation  of  dilapida- 
tions as  between  outgoing  and  incoming  in- 
cumbent, i»  bound  to  bring  to  the  perform- 
ance of  the  duty  he  undertakes  a  knowledge 
of  the  general  rules  applicable  to  the  subject, 
and  of  the  broad  distinction  which  exists  be- 
tween the  cases  of  a  valuation  as  between  in- 
coming and  outgoing  tenant,  and  a  valuation 
as  between  incoming  and  outgoing  incumbent. 
Jenkins  v.  Betham,  168 

EJECTMENT. 
L  Service  of  Writ. 

1.  Quaere,  whether  the  affidavit  (required  by  the 
112th  rule  of  Hilary  Term,  1853)  of  ser- 
vice of  the  writ  of  ejectment  under  the  170th 
section  of  the  Common  Law  Procedure  Act, 
16  A  16  Vict  c.  76,  should  show  (as  under 
the  old  practice)  that  the  nature  and  object 
of  the  service  were  explained  to  the  party 
served.     Edwards  v.  Griffith,  397 

2.  At  all  events,  an  irregularity  in  that  respect 
u  waived  by  a  subsequent  attornment       lb. 

IX  Title  of  Plaintiff,— See  Outstanding  Tebjc. 
And  eee  PLEADING,  V. 

ENCLOSURE  ACT. 
Construction  of. 
By  an  enclosure-act,  reciting  that  the  defend- 
ant was  lord  of  the  manors  of  A.  and  B.,  it 
was  enacted  that  nothing  therein  contained 
should  be  construed  to  defeat  or  prejudice  his 
rights  as  such  lord;  but  that  the  lord,  his 
heirs  and  assigns,  should  hold  and  enjoy  all 
manorial  rights,  and  also  all  mines,  minerals, 
and  quarries,  Ac,  belonging  to  the  said  ma- 
nors, in  as  full  and  ample  a  manner  as  if  the 
act  had  not  been  made ;  "  and  also  full  and 
free  liberty  at  all  times  hereafter  of  making, 
Ac,  and  of  granting  to  any  other  person  or 
persons  any  wagon-ways  or  other  ways  in, 
over,  or  along  the  commons  or  waste  land 
(intended  to  be  allotted  and  enclosed),  and  to 
do  every  other  act  now  in  use,  or  which  shall 
hereafter  be  used  or  invented,  which  shall  be 
necessary  to  be  done  for  the  purpose  of  win- 
ning, working,  leading,  and  carrying  away 
the  said  mines,  minerals,  and  quarries  within 
and  under  the  said  last-mentioned  commons, 
Ac ;  and  also  for  the  leading,  carrying,  and 


838   ENCLOSURE  ACT. 


FALSE  REPRESENTATION. 


conveying  the  coal*  and  the  produce  of  any 
other  mine*  and  mineral*  from  or  under  any 
other  land*  and  around*  whateoever  :*' — 

Held,  that  the  words  "produce  of  any  other 
mines  and  minerals"  did  not  mean  the  pro- 
duoe  of  mines  and  minerals  other  than  coals, 
but  the  produce  of  mines  and  minerals  other 
than  the  "mines,  minerals,  and  quarries"  be- 
fore mentioned;  and  consequently,  that  the 
defendant  had  a  right  to  use  a  railway  con- 
structed by  him  under  the  power  so  given  to 
him,  for  the  purpose  of  carrying  coke,  suoh 
coke  not  being  made  from  coal  worked  out 
of  the  waste  which  was  the  subject  of  the  en- 
closure.    Bowe*  v.  Lord  Raveneworth,       512 

[A  writ  of  error  is  now  pending.] 

ERASURE. 
In  Affidavit, — See  Affidavit,  EEL 

ESTOPPEL. 
Recovery  in  a  former  Action, 
To  a  count  for  money  had  and  received,  the 
defendant  pleaded,  that  the  "  said  debt  for 
money  received  became  due  from,  and  was 
contracted  by,  the  defendant  jointly  with  A., 
and  not  by  the  defendant  alone,  nor  by  the 
two  jointly  and  severally,  but  only  jointly ;" 
that,  after  the.  accruing  of  the  causes  of  action 
in  the  oount  mentioned,  the  plaintiff  sued  A. 
for  money  had  and  received  and  in  trover, 
and  recovered  a  judgment  against  him  for 
1002.  and  costs j  and  that  the  oauses  of  action 
in  respect  of  which  the  plaintiff  so  recovered 
that  judgment  against  A.  included  ail  the 
cause*  of  action  to  which  that  plea  tea*  pleaded* 

It  appeared  in  evidence,  that  the  defendant 
and  A.  had  wrongfully  converted  the  goods  of 
the  plaintiff,  by  selling  them ;  that  the  pro- 
ceeds of  the  sale  (1502.)  were  received  by  the 
defendant  alone  ;  and  that  the  plaintiff  had 
sued  A.,  and  recovered  a  verdiot  for  1002.,  as 
the  value  of  the  goods  so  oonverted  ,*  but  that, 
in  ooneequenee  of  A.'s  insolvency,  he  had 
obtained  no  satisfaction. 

Upon  its  being  objected,  at  the  trial  of  this 
action,  that  these  facts  did  not  sustain  the 
plea,  the  judge  allowed  the  defendant  to 
amend  by  substituting  for  the  words  above  in 
inverted  commas,  the  following,  "the  said 
money  was  money  received  for  and  as  being 
the  proceeds  of  the  sale  of  the  goods  in  the 
last  count  and  hereinafter  mentioned :" — 

Held,  that  the  amended  plea  afforded  a 
complete  answer  to  the  claim  of  the  plaintiff 
in  this  action.     Bucidand  v.  Johneon,        145 

And  *ee  Pleading,  VII. 

EVIDENCE. 

I.  Public  Book*. 

A  copy  (unstamped)  of  the  Act  Book  of  the 


Ecclesiastical  Court  is  admissible  in  evidence 
under  the  14  A  15  Vict  c.  99,  s.  14.  Dorrtu 
T.  Meuz,  143 

IL  Parol  Evidence  to  vary  Written  Contract. 

1.  Where  a  plaintiff  declares  upon  an  agreement 
in  writing,  the  defendant  cannot  in  pleading 
rely  upon  oral  matter  introducing  a  qualifi- 
cation of  the  contract  declared  on,  or  show- 
ing that  it  was  made  subject  to  conditions 
which  do  not  appear  on  the  face  of  it. 
Canham  v.  Barry,  597 

2.  In  an  action  for  a  breach  of  warranty  on  the 
sale  of  goods  upon  a  written  oontract,  parol 
evidence  is  not  admissible  to  show  that  the 
seller's  agent  at  the  time  of  the  sale  repre- 
sented the  goods  to  be  of  a  particular  quality. 
Harnor  v.  Orovee,  007 

IIL  Expenses  of  Witnes§es,—See  Costs,  L 

EXECUTION. 
L  Years'  Rent  under  8  Anne,  c.  14,— See  Land- 
lord and  Tenant,  IIL 

IT.    Againet  Shareholder*,— See   Joint-Stock 
Company. 

III.  Setting  aeidet—See  Arbitrambht,  HX  2. 

IV.  Diecharge  from  under  7  &  8  VicL  c  90,  e. 

25, — See  Prisoner. 

EXECUTORS  AND  ADMINISTRATORS. 

Confirmation  or  Adoption  of  a  Contract  of  the 
Testator. 

A.  agreed  with  B.,  that  he  would  endeavour  to 
sell  a  picture  belonging  to  B.,  and  that,  if  he 
succeeded  in  selling  the  same,  B.  should  pay 
him  1002.  B.  died  before  the  picture  was 
sold. 

In  an  action  against  the  administratrix  of 
B.  upon  the  above  agreement,  the  oount 
alleged,  that,  in  pursuance  of  the  agreement, 
A.  did,  before  and  after  the  death  of  B.,  en- 
deavour to  sell,  and  after  the  death  of  B.  he 
did,  in  consequence  of  suoh  endeavours,  suc- 
ceed in  selling  the  picture,  "whioh  sale  was 
confirmed  by  the  defendant  as  administra- 
trix as  aforesaid;"  and  that  she  refused  to 
pay  the  1002. :— Held,  that  the  count  disclosed 
no  cause  of  action,  inasmuoh  as  the  authority 
from  B.  to  A.,  to  sell  the  picture,  was  revoked 
by  B/s  death,  and  the  defendant's  confirma- 
tion of  the  eale,  in  the  absence  of  an  allega- 
tion that  she  was  aware  of  the  existenoe  of 
the  contract  between  A.  and  B.,  was  no  adop- 
tion of  the  contract  by  her,  so  as  to  make 
her  liable  to  pay  the  1002.  Campanari  v. 
Woodbum,  400 

And  eee  Benge  v.  Swaine,  784. 

FALSE  REPRESENTATION. 
See  Cam,  L 


FARMING  LEASE. 
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FARMING  LEASE. 
See  Landlord  abb  Tenant,  V. 

FAVERSHAM  OYSTER-FISHERY. 
See  OrsTSR-FiSHSBT. 

FORBEARANCE. 
See  Pleading,  IL 

FORMER  RECOVERT. 
See  Estoppbl. 

FRAUD. 
Contract  procured  by, 

1.  A.  procured  B.  to  grant  him  a  lease  of 
premises,  by  means  of  a  false  representation 
that  he  intended  to  carry  on  a  certain  lawful 
trade  therein.  Haying  obtained  possession, 
A.  converted  the  premises  into  a  common 
brothel,  whereupon  B.  forcibly  expelled  him : 
— Held,  that  A.  might  maintain  ejectment, — 
the  fraudulent  misrepresentation,  and  the 
subsequent  illegal  use  of  the  premises,  not 
being  sufficient  (at  law)  to  avoid  the  lease. 
Feret  v.  Hill,  /  207 

1  To  a  count  upon  an  agreement  whereby  the 
defendant  agreed  upon  certain  terms  to  sell 
to  the  plaintiff  "all  his  unexpired  term  and 
leasehold  interest  in  a  farm  then  in  his  occu- 
pation," with  immediate  possession, — the  de- 
fendant pleaded,  that  he  held  the  farm  under 
a  lease  containing  a  covenant  not  to  assign 
without  the  consent  in  writing  of  the  lessors ; 
that,  being  desirous  to  part  with  the  farm,  he 
applied  to  the  agent  of  the  lessors  for  their 
consent  to  his  doing  so,  and  had  obtained  an 
assurance,  that,  if  he  found  an  eligible  tenant, 
who  could  give  satisfactory  references,  the 
consent  would  not  be  withheld;  that  the 
agreement  was  made  for  the  purpose  of  one 
Main  becoming  the  oooupier  of  the  farm;  and 
that  the  defendant  was  induced  by  the  plain- 
tiff  to  enter  into  the  agreement,  and  did  so, 
upon  the  faith  and  assurance,  as  the  plaintiff 
knew,  and  the  plaintiff,  in  order  to  induce  the 
defendant  to  enter  into  the  agreement,  repre- 
sented and  induced  the  defendant  to  believe, 
that  Main  was  a  person  of  respectability,  and 
eligible  as  tenant  of  the  farm,  and  could  give 
references  that  would  be  satisfactory  to  the 
landlords;  whereas,  in  truth,  he  was  not  a 
person  of  respectability,  and  could  not  and 
did  not  give  such  references : — Held,  a  good 
plea,  inasmuch  as  it  showed  that  the  defend- 
ant was  indueed  to  enter  into  the  oontraot  by 
a  false  representation  of  the  plaintiff  as  to  a 
fact  within  his  knowledge,  and  which  was 
material  to  the  subject-matter  of  the  contract 
Oanham  v.  Barry t  697 
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FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 

FREIGHT. 
See  Chartbb-Pabtt. 

GAMING. 

Wagering  Contract  within  8  A  9  Vict,  o.  109, 
«.  18. 

L  It  is  no  answer  to  an  action  for  money  paid 
by  the  plaintiff  for  the  defendant's  use,  at  his 
request,  that  the  money  was  paid  in  respect 
of  losses  on  wagering  contracts  made  void 
by  the  statute  8  A  9  Vict  c.  109,  s.  18. 
Knight  v.  Cambere,  662 

2.  To  an  action  for  "stock,  shares,  scrip,  goods, 
and  chattels  bargained  and  sold  and  sold 
and  delivered  by  the  plaintiff  to  the  defendant, 
and  for  work  and  labour  and  materials  and 
for  commission  due  and  payable  in  respect 
thereof,  and  for  money  paid  by  the  plaintiff 
for  the  defendant  at  his  request,  and  for  money 
due  on  aooonnte  stated," — the  defendant 
pleaded, — as  to  so  much  of  the  claim  as  rela- 
ted to  money  payable  by  the  defendant  to  the 
plaintiff  for  the  said  work  and  materials  and 
commission,  and  for  money  paid  by  the 
plaintiff,  and  for  money  due  from  the  defen- 
dant upon  the  said  accounts  stated, — that 
the  plaintiff  was  a  stock  and  share  broker, 
and  that  the  defendant  employed  him  as 
such  broker,  after  the  passing  and  coming 
into  operation  of  the  said  act  of  parliament 
(referring  to  the  8  A  9  Vict  e.  109,  mentioned 
in  a  former  plea),  to  enter  into,  and  the 
plaintiff  accordingly  entered  into,  on  his  be- 
half; certain  contracts  by  way  of  gaming  and 
wagering,  "  contrary  to  the  form  of  the  sta- 
tute," that  is  to  say,  certain  wagering  con- 
tracts, under  the  semblance  of  pretended 
sales,  respecting  the  market  price  and  value 
of  certain  public  and  other  rtock,  eharee, 
eerip,  and  goods,  and  chattel*,  on  certain 
days  then  to  come,  whereby,  under  pre- 
tence of  contracts,  the  plaintiff  agreed  with 
divers  persons  whose  names  were  to  the  de- 
fendant unknown,  that,  if  the  price  and 
value  of  the  said  publio  stock  and  shares, 
scrip,  goods,  and  ohattels,  should  be  lower, 
Ac,  and  vioe  versa,  "differences"  should  be 
paid.  The  plea  then  went  on  to  allege,  that 
no  real  sale  was  intended,  and  that  the 
plaintiff  knew  it;  and  that  the  work  and 
labour  in  the  declaration  mentioned  was 
done,  and  the  commission  olaimed,  in  respect 
of  the  making  of  the  said  wagers  and 
contracts  in  the  plea  mentioned ;  and  that  the 
money  paid  by  the  plaintiff  was  paid  by  him 
as  such  broker  in  settling  such  differences : — 
Held,  that  the  plea  was  no  answer  to  the 
action.    Knight  v.  Fitch,  666 

8.    Semble,  that  it  was   substantially  a  plea. 
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founded  on  the  8  A  9  Viet  c.  109,  s.  18 :  but 
that,  if  it  was  to  be  treated  as  a  plea  founded 
on  the  stock-jobbing  act,  7  G.  2,  e.  8,  it  should 
have  shown  that  eaoh  of  the  contracts  men- 
tioned therein  involved  a  dealing  in  public 
Hock.    Knight  v.  Fitch,  656 

HABEAS  CORPUS 
See  Lukatio,  II. 

HIGH  BAILIFF. 
Of  County  Court,— See  Courty  Court,  IIL 

HORSE. 
Warranty  on  Sale  of,— See  Warranty,  I. 

HUSBAND  AND  WIFE. 
Acknowledgment  by  Married  Woman. 

1.  Blanke.] — The  oourt  allowed  a  commission 
for  taking  the  acknowledgment  of  a  married 
woman  in  Australia  under  the  3  A  4  W.  4,  o. 
74,  ■.  83,  to  go  oat  with  a  blank  for  the  Chris- 
tian name  of  the  husband,  which  (the  mar- 
riage having  taken  place  there)  was  unknown 
here.     In  re  Legge,  364 

2.  Eraeure  in  Affidavit] — The  court  allowed  a 
certificate  of  acknowledgment  and  affidavit 
of  verification  (taken  in  New  South  Wales) 
to  be  reoeived  and  filed,  notwithstanding  an 
erasure  in  a  material  part  of  the  affidavit, — 
there  being  satisfactory  evidenoe  (by  affida- 
vit) that  the  erasure  was  made  before  the 
acknowledgment  and  affidavit  were  taken 
and  sworn.     In  re  Mary  Single,  449 

The  jurat  of  an  affidavit  of  the  due  taking 
of  an  acknowledgment  at  Sydney  had  an 
interlineation  in  the  body  of  it,  and  an  era- 
sure in  the  jurat : — The  court  refused  to  al- 
low it  to  be  filed.     In  re  Tierney,  761 

8.  Certified  Copy  of  Affidavit  made  Abroad.]— 
Where  an  acknowledgment  of  a  married 
woman,  under  the  3  e\  4  W.  4,  c  74,  was 
taken  at  Milan,  the  court  allowed  a  oertified 
copy  of  an  act  of  the  Imperial  Royal  Civil 
Tribunal  of  that  city  to  be  received  in  lieu  of 
the  affidavit  verifying  the  certificate  of  the 
commissioners, — upon  the  production  of  an 
affidavit  from  a  competent  party  showing  that 
by  the  law  of  that  country  depositions  on 
oath  are  always  deposited  amongst  the  reo- 
ords  of  the  court,  and  office  or  oertified 
copies  only  delivered  out  to  the  parties.  In 
re  Marianne  Clerieetti,  762 

4.  Irregularity  in  the  taking  of]— An  acknow- 
ledgment of  a  deed  by  a  married  woman 
under  the  3  &  4  W.  4,  c.  74,  was  taken  in  the 
year  1842,  and  the  certificate  and  memoran- 
dum thereof  duly  signed  by  the  commis- 
sioners; but,  by  some  inadvertenco  on  the 
part  of  the  solicitor  employed  in  the  transac- 
tion, there  was  no  affidavit  of  verification  by 


the  commissioners,  and  the  documents  were 
not  filed : — 

After  the  lapse  of  thirteen  years,  the  court 
allowed  the  certificate  to  be  received  and 
filed,  upon  an  affidavit  by  the  surviving-  com- 
missioner, stating  that  it  had  always  been  his 
practioe,  and,  as  he  believed,  that  of  his  eo- 
oommissioner,  to  make  all  requisite  inquiries 
of  the  married  woman  before  taking  the 
acknowledgment,  and  that,  from  the  circum- 
stance of  his  having  signed  the  certificate 
and  memorandum,  he  verily  believed  that  all 
proper  inquiries  had  been  made  on  this  occa- 
sion, though,  from  the  lapse  of  time,  he  was 
unable  positively  to  state  what  the  answers 
were.     In  re  Barbara  Wame,  767 

5.  Notarial  Certificate.] — The  court  dispensed 
with  the  notarial  certificate  in  the  case  of  an 
acknowledgment  taken  at  Corfu,  under  the  3 
A  4  W.  4,  o.  74, — it  being  sworn  that  there 
was  no  English  notary  in  the  island.  In  re 
Elizabeth  Huret,  410 

6.  Enlarging  the  Time  for  returning  the  Commie- 
eion,] — The  court  refused  to  enlarge  the 
time  for  returning  a  commission  for  taking 
the  acknowledgment  of  a  deed  by  a  mar- 
ried woman  at  Sydney,  in  order  to  get  defects 
in  the  affidavit  of  verification  amended, — the 
time  for  the  return  having  expired.  In  re 
Tierney,  761 
And  ete  In  re  Ollerton,  796. 

IMPROVED  VALUE. 
See  Landlord  and  Truant,  L 

INDEMNITY. 

See  Insurance. 

INFRINGEMENTS. 
Particular*  of—See  Lbttkrs-Patrht,  JX 

INJUNCTION. 
See  Lrttkr8-Patrht,  L 

INNUENDO. 
See  Defamation. 

INSOLVENT. 

Security  for  Costa,— See  Costs,  HI. 

And  etc  Prisoner. 

INSURANCE. 
Contract  of. 
1.  The  contract  of  life-assurance  is  a  mere  eon- 
tract  to  pay  a  certain  sum  of  money  upon  the 
death  of  a  person  in  consideration  of  the  due 
payment  of  certain  annual  premiums  during 
his  life.  It  is  not  a  contract  of  indemnity. 
Dalby  v.  The  India  and  London  Life- Amu- 
ranee  Company,  $66 
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1.  Where  a  policy  effected  by  a  creditor  on  the 
life  of  his  debtor,  is  valid  at  the  time  it  is 
entered  into,  the  cireomstanoe  of  the  interest 
of  the  assured  in  such  life  ceasing  before  the 
death  does  not  invalidate  it,  by  reason  of  the 
provisions  of  the  14  G.  3,  c  48.  Dalby  v. 
The  India  and  London  Life-Aeeurance  Com- 
pany, 365 

3.  Godsail  p.  Bolder©,  9  East,  72,  overruled.  lb. 

4.  The  rules  of  a  society  established  for  the 
mutual  assurance  of  traden  against  bad  debts, 
alter  stipulating  for  the  payment  of  premiums, 
provided,  amongst  other  things,  that,  "  if  the 
premiums  on  any  policy  should  not  be  paid 
within  fifteen  days  after  the  same  should  fall 
due,  the  directors  might*  with  the  approbation 
of  the  council,  either  declare  such  policy  void, 
ox  enforce  the  payment  of  such  premiums/' 

In  a  declaration  on  a  policy,  the  plaintiffs 
averred  that  they  had  done  all  things  neces- 
sary on  their  part,  and  had  been  ready  and 
willing  to  do  all  things  according  to  the  said 
policy,  rules,  and  regulations,  which  it  was 
necessary  that  they  should  be  ready  and 
willing  to  do,  and  that  all  things  had  hap- 
pened which  it  was  necessary  Bhould  happen, 
to  entitle  them  to  be  paid  by  the  society  the 
loss  thereinafter  mentioned,  and  that  a  rea- 
sonable time  for  payment  thereof  had  elapsed. 
It  then  went  on  to  aver  that  a  loss  had  been 
incurred,  and  that  the  defendants  refused  to 
pay : — Held,  that  this  general  averment  was 
sufficient,  without  showing  the  various  steps 
required  by  the  rules  of  the  society  to  entitle 
the  assured  to  recover  a  loss.  Bamberger  v. 
The  Commercial  Credit  Mutual  Aeeurance 
Society,  676 

6.  The  defendants  pleaded,  that,  after  the  mak- 
ing of  the  policy,  and  more  than  fifteen  days 
before  the  commencement  of  the  suit,  a  cer- 
tain premium  became  payable  by  the  plain- 
tiffs and  was  not  duly  paid,  whereupon  the 
directors  of  the  society,  with  the  approbation 
of  the  council,  cancelled  the  policy,  and  de- 
clared the  same  void,  whereof  the  plaintiffs 
had  notice : — Held,  that  the  plea  disclosed  a 
sufficient  answer  to  the  plaintiffs'  claim.     To. 

INTERPLEADER. 
/•  the  County  Court, — See  Codwty  Ootjbt,  III. 

IRREGULARITY. 
See  Practice,  IV. 

JOINT-STOCK  COMPANY. 
Execution  againet  a  Shareholder, 
L  The  66th  section  of  the  7  A  8  Vict  c.  110, 
enables  a  creditor  to  enforce  a  judgment 
obtained  against  a  joint-stock  company  com- 
pletely registered,  by  execution  against  share- 
holders. 

Tho  50th  section  of  the  winding-up  act,  11 
4  12  Vict  c,  45,  provides,  that,  after  the  ap- 


pointment of  an  official  manager  under  that 
act,  all  aotions  brought  againet  the  company 
or  any  pereon  duly  authorized  to  be  eued  as 
nominal  plaintiff  on  behalf  of  the  company, 
shall  be  brought  against  the  official  manager. 

And  the  12  A  13  Vict  c.  108,  s.  1,  extends 
the  provisions  of  the  last-mentioned  act  to  all 
partnerships  consisting  of  more  than  seven 
members : — 

Held,  that  a  judgment  obtained  against  the 
official  manager  can  only  be  enforced  against 
a  shareholder,  where  the  action  is  one  which 
could  be  brought  against  the  oompany  as  a 
oompany,  or  against  some  person  authorized 
to  be  sued  on  their  behalf;  and,  consequently, 
that  the  provisions  of  the  winding-up  acts 
do  not  apply  to  the  case  of  an  action  against 
a  non-registered  company.  Pritchard  v.  The 
London  and  Birmingham  Extension,  North- 
ampton, Davcntry,  Leamington,  and  Warwick 
Railway  Company, — In  re  Weiee,  331 

2.  To  entitle  a  judgment-creditor  of  a  railway 
company  to  a  scire  facias  against  a  share- 
holder, under  the  8  A  9  Vict  o.  16,  s.  36  (the 
Companies  Clauses  Consolidation  Act,  1845), 
it  is  not  enough  to  show  that  a  fi.  fa.  has  been 
issued,  against  the  company,  and  returned 
nulla  bona:  the  affidavit  must  go  on  to  allege 
circumstances  to  satisfy  the  oourt  that  due 
diligence  has  been  used  by  the  plaintiff  to 
discover  property  of  the  oompany  out  of 
which  he  might  obtain  satisfaction  of  the 
judgment  Hitchine  v.  The  Kilkenny  and 
Cheat  Southern  and  Western  Railway  Com- 
pany, 459 

JUDGE'S  ORDER. 
For  Leave  to  Discontinue* 
The  plaintiff  having  obtained  a  judge's  order  to 
discontinue  "on  payment  of  costs,"  and  hav- 
ing acted  upon  the  order,  by  attending  the 
taxation  under  it, — the  court  refused  to  allow 
him  to  abandon  it    Benge  v.  Swain,        784 

JUDGMENT. 

In  Trover,  Effect  of. 

8emble,—per  Jervis,  C.  J., — that  a  judgment 

in  trover  vests  the  property  in  the  goods  in 

the  defendant,  from  the  time  of  the  conversion. 

BucJdand  v.  Johnson,  145 

LAND  TAX. 
See  Landlord  akd  Trsjakt,  L 

LANDLORD  AND  TENANT. 
I.  Land-tax  and  Sewers-rate. 
A.  demised  land  to  B.  upon  a  building  lease, 
at  the  yearly  rent  of  60/.,  clear  of  all  rates, 
assessments,  Ac,  the  sewers-rate,  land-tax, 
and  landlord's  property  or  income-tax  only 
excepted,  with  the  usual  covenants  for  the 
payment  of  rent,  Ac.  B.  having  by  building 
on  the  land  increased  its  rateable  value  to 


842  LANDLORD  AND  TENANT. 


LETTERS-PATENT. 


3002.  per  annum: — Held,  that  he  wu  only 
entitled  to  deduct  the  sewers-rate  and  land- 
tax  upon  the  original  rent,  and  not  in  respect 
of  the  improved  value.  Smith  v.  Humble,  321 

II.  U*e  and  Occupation. 
A.  entered  into  an  agreement  (in  writing)  with 
B.  to  take  certain  premises,  at  a  certain 
yearly  rent, — the  premises  to  be  pat  into 
repair  by  B.,  and  the  rent  not  to  be  payable 
until  the  repairs  were  completed.  A.,  by  his 
tenant,  occupied  the  premises  for  six  months, 
and  then  quitted,  the  stipulated  repairs  not 
having  been  done : — Held,  that  B.  was  en- 
titled to  maintain  an  action  for  use  and  occu- 
pation, as  upon  an  implied  agreement  to  pay 
so  mnoh  as  the  occupation  might  be  reason- 
ably worth.     Smith  v.  Eldridge,  236 

III.  Tear*9  Rent  under  8  Anne,  e.  14. 
A  landlord,  having  distrained  for  rent,  was  in- 
duced to  withdraw  the  distress,  by  the  tenant's 
assurance  (which  was  false)  that  a  particular 
debt  had  been  satisfied.  The  creditor  having 
prooeeded  to  judgment  and  execution,  the 
tenant's  goods  were  seised  by  the  sheriff: — 
Held,  that  the  landlord  was  entitled  to  a 
year's  rent,  under  the  statute  8  Anne,  o.  14. 
Wollaeton,  App.,  Stafford,  Reap.,  278 

IV.  Deeerted  Premise*. 
The  power  to  view  and  give  possession  to  the 
landlord  of  deserted  premises,  created  by  the 
11  Q.  2,  c.  19,  s.  10,— extended  by  the  67  G. 
3,  o.  52,  and  varied  as  to  its  mode  of  execu- 
tion by  the  3  A  4  Viot  c.  84,  s.  13,— is  not, 
by  any  of  the  provisions  of  the  last-mentioned 
statute,  or  by  the  11  &  12  Vict  c.  43,  s.  34, 
vested  in  the  Lord  Mayor  or  one  Alderman 
sitting  in  the  justice-rooms  at  the  Mansion- 
House  or  Guildhall,  so  as  to  enable  them  to 
exercise  the  power  in  the  same  manner  as  a 
"  police-magistrate"  sitting  in  one  of  the  me- 
tropolitan police-courts  may,  under  the  3  A  4 
Viot  c  84,  s.  13,  exercise  it  Edward*  v. 
Hodge*,  477 

V.  Valuation  on  Expiration  of  Tenancy  of  a 
Earm. 

1.  A.  held  a  farm  of  B.,  subject,  amongst  others, 
to  the  following  covenants  contained  in  a 
draft  lease  under  whioh  a  former  tenant  had 
held, — 1.  to  house  the  produce  on  the  farm, 
and  to  thresh,  feed,  and  fodder  the  same 
thereon,  and  not  to  sell  or  dispose  of  any  part 
thereof,  except  a*  after  mentioned, — 2.  that  A. 
should  be  at  liberty  to  sell  hay  and  wheat 
straw  (except  that  of  the  last  year's  produce), 
bringing  back  for  every  load  of  hay  or  straw 
two  loads  of  manure, — 3.  that  A.  should,  on 
the  determination  of  the  tenancy,  leave  all 
the  hay,  straw,  and  manure  arising  during 
the  last  year  of  his  tenancy  for  the  use  of  B. 
or  of  the  incoming  tenant,  being  paid  for  the 
bay  and  wheat  straw  at  a  fair  valuation, — 


these  latter  words  "fair  valuation**  having 
been  substituted  in  the  draft  lease  for  "  con- 
suming price." 

In  an  action  by  A<  against  B.  to  recover 
the  value  of  hay  and  wheat  straw  left  by  the 
former  at  the  expiration  of  his  tenancy,  it 
appeared  that  a  valuation  had  been  made  by 
an  umpire,  who  was  the  only  witness  called 
at  the  trial,  and  who  stated  that  he  had 
valued,  not  at  a  "  consuming  price,"  net*  a 
« market  price,"  but  at  a  "  fair  valuation  f 
and  the  jury  returned  a  verdict  in  accordance 
with  his  valuation : — 

Held,  that  there  was  nothing  from  which 
the  court  could  see  that  the  valuation  had 
been  made  upon  an  erroneous  principle ;  and, 
what  was  a  "fair  valuation"  being  a  question 
for  the  jury,  there  was  no  ground  for  inter- 
fering with  the  verdict.  Cumberland  v. 
Bowee,  348 

2.  Whether  the  court  could  properly  notice  the 
substitution  of  the  words  "  fair  valuation"  for 
"consuming  price,"  in  the  draft  lease, — 
queer*  t  Jo. 

8.  Held,  also,  that  the  valuation  of  the  umpire 
was  not  invalidated  by  the  circumstance  of 
his  having  altered  it  after  he  had  delivered  it 
out,  by  striking  out  an  item  which  ought  not 
to  have  been  included  therein.  lb. 

VI.  Dilapidation*, — See  Ecclesiastical 

Valuatioh. 

VIL  Lea**  procured  by  Fraud, — See  Fraud. 

LANDS  CLAUSES  CONSOLIDATION  ACT, 
1846. 

OotU  of  Proceeding*  under  the  S  A  9  Viet.  *.  18, 
•.  88,— See  Costs,  IV. 

LEASE. 
See  Fbaud. 

Landlord  ajcd  Tbxaxt,  L  V. 

LETTERS-PATENT. 
L  Infringement  of 

1.  The  rule  for  a  writ  of  injunction, — as,  to  re- 
strain a  defendant  from  infringing  a  patent, — 
under  the  Common  Law  Procedure  Act,  17 
A  18  Viot  o.  125,  s.  82,  is  a  rule  to  show 
cause  only,  in  the  first  instance.  Oiitin*  v. 
Sum**,  362 

2.  The  same  relief  may  be  had  under  the  Patent 
Law  Amendment  Act,  15  &  16  Vict  c  83,  a. 
42.  lb. 

IL  Particular*  of  Infringement*. 
In  an  action  for  infringement  of  Talbot's  patent 
for  "improvements  in  obtaining  pictures  or 
representations  of  objects,"  the  court  refused 
to  compel  the  plaintiff  in  bis  particulars  of 
breaches  to  specify  particularly  the  persons 
and  occasions,  or  the  particular  parts  of  the 
specification  alleged  to  have  been  infringed, 


LETTERS-PATENT. 


MINES  AND  MINERALS.  843 


— although  the  declaration  merely  averred  an 
infringement  in  general  terms.  Talbot  v. 
La  Roche,  310 

LIEN. 
Application  and  Extent  of. 
By  agreement  between  A.,  a  publican,  and  B., 
a  brewer,  it  was  stipulated  that  A.  should  de- 
posit the  lease  of  his  house  with  B.f  as  security 
for  an  advance  of  1502.,  for  which  A.  had  given 
B.  a  promissory  note,  payable  on  demand; 
and  B.  engaged  not  to  call  upon  A.  to  pay  the 
1502.,  or  any  part  thereof,  for  two  years,  upon 
condition  that  the  interest  thereon  should  be 
duly  paid  half-yearly,  that  the  rent  should  be 
paid  agreeably  to  the  covenants  of  the  lease, 
and  that  A.  should  take  of  B.  all  the  beer  con- 
sumed upon  the  premises,  and  pay  for  it  every 
twenty-eight  days.  The  agreement  then  pro- 
vided, that,  in  case  of  failure  on  the  part  of 
A.  to  perform  any  or  either  of  the  above  con- 
ditions, after  fourteen  days'  notice,  B.  should 
be  at  liberty  immediately  to  put  the  note  in 
force,  and  if  not  paid,  with  interest,  to  sell 
the  lease;  and  that  all  expenses  attending 
such  sale,  together  with  the  prinoipal  and 
interest  due  on  the  note,  should  be  deducted 
from  the  amount  realised  by  such  sale,  a$  also 
any  account  that  might  be  then  due  and  owing 
for  beer : — 

Held,  that, — the  power  of  sale  not  having 
been  exercised, — on  payment,  or  tender,  of 
the  prinoipal  and  interest  due  on  the  note,  A. 
(or  his  assignee)  was  entitled  to  maintain  de- 
tinue for  the  lease ;  and  that  B.  could  not  set 
up  a  lien  on  it  for  a  balanoe  due  on  the  beer 
account.     Chilton  v.  Carrington,  95 

LIFE-ASSURANCE. 
See  Ihsubavcb,  1,  2. 

LONDON. 
Juttieee  of,— See  Landlord  and  Tehaict,  IV. 

LUNATIC. 
I.  Service  of  Process  on. 
Where  the  defendant  is  a  lunatic,  the  court  has 
no  power,  under  the  15  &  16  Vict.  o.  76,  s. 
17,  to  allow  the  plaintiff  to  proceed  as  if  per- 
sonal servioe  of  the  writ  of  summons  had 
been  effected,  unless  it  can  be  made  to  appear 
that  the  writ  has  come  to  the  defendant's 
knowledge,  or  that  he  wilfully  evades  service. 
Holmes  v.  Service,  293 

II.  Application  for  Habeas  Corpus  on  behalf  of. 

Affidavit.] — A  rule  having  been  obtained  for  a 
habeas  corpus  to  bring  up  a  lunatic  confined 
in  an  asylum  in  this  country  under  Irish  me- 
dical certificates, — the  court  discharged  it 
with  costs,  there  being  no  affidavit  to  show 

3 


that  the  party  promoting  the  application  was 
duly  authorised  by  the  lunatic.     In  re  Child, 

238 
MAGISTRATE. 
Giving  Possession  of  Deserted  Premises, — See 
Landlord  and  Tbhaht,  IV. 

MEMORANDA. 
L  Patents  of  Precedence. 
Collier,  Robert  Porrett,  261. 
Fhinn,  Thomas,  261. 

H.  Queen's  Counsel. 
Denison,  Edmund  Beckett,  261. 
Erie,  Peter,  261. 

MERITS. 
See  Admiralty  Court. 

MESNE  PROFITS. 
See  Plbadino,  VIL  2. 

MINES  AND  MINERALS. 

By  an  enclosure-act,  reciting  that  the  defend- 
ant w.as  lord  of  the  manors  of  A.  and  B.,  it 
was  enacted  that  nothing  therein  contained 
should  be  construed  to  defeat  or  prejudice  his 
rights  as  such  lord;  but  that  the  lord,  his 
heirs  and  assigns,  should  hold  and  enjoy  all 
manorial  rights,  and  also  all  mines,  minerals, 
and  quarries,  Ac,  belonging  to  the  said  ma- 
nors, in  as  full  and  ample  a  manner  as  if  the 
act  had  not  been  made;  "and  also  full  and 
free  liberty  at  all  times  hereafter  of  making, 
Ac,  and  of  granting  to  any  other  person  or 
persons  any  wagon-ways  or  other  ways  in, 
over,  or  along  the  commons  or  waste  land 
(intended  to  be  allotted  and  enclosed),  and  to 
do  every  other  act  now  in  use,  or  which  shall 
hereafter  be  used  or  invented,  whioh  shall  be 
necessary  to  be  done  for  the  purpose  of  win- 
ning, working,  leading,  and  carrying  away 
the  said  mines,  minerals,  and  quarries  within 
and  under  the  said  last-mentioned  commons, 
Ac. ;  and  also  for  the  leading,  carrying,  and 
conveying  the  coals  and  the  produce  of  any 
other  mine*  and  minerals  from  or  under  any 
Other  lands  and  grounds  whatsoever :" — 

Held,  that  the  words  "produce  of  any  other 
mines  and  minerals"  did  not  mean  the  pro- 
dnoe  of  mines  and  minerals  other  than  coals, 
but  the  produce  of  mines  and  minerals  other 
than  the  "mines,  minerals,  and  quarries"  be- 
fore mentioned;  and  consequently,  that  the 
defendant  had  a  right  to  use  a  railway  con- 
structed by  him  under  the  power  so  given  to 
him,  for  the  purpose  of  carrying  coke,  such 
coke  not  being  made  from  coal  worked  ou* 
of  the  waste  which  was  the  subject  of  the  en- 
closure.    Bowes  v.  Lord  Bavensworth,       512 

[A  writ  of  error  is  now  pending.] 

And  see  Partkbm. 
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MONEY  PAID. 


OYER 


MONEY  PAID. 
It  is  no  answer  to  on  action  for  money  paid  by 
the  plaintiff  for  the  defendant's  use,  at  his  re- 
quest, that  the  money  was  paid  in  respect  of 
losses  on  wagering  contracts  made  void  by 
the  statute  8  A  9  VieL  o.  109,  s.  18.  Knight 
v.  Camber;  662 

MUTUAL  ASSURANCE. 
See  Ihsubancb,  4,  6. 

NEGLIGENCE. 
See  Admiralty  Coubt. 

NEW  MATTER. 
See  Affidavit,  IV. 

NEW  TRIAL. 

Appeal  under  the  Common  Law  Procedure  Act, 
1854. 

Semble,  that  the  34th  and  35th  sections  of  the 
Common  Law  Prooedore  Aot,  1854, — 17  A  18 
Vict  c  125, — are  not  retrospective,  though 
the  44th  section  u.    Jenkins  v.  Betham,    189 

NOT  GUILTY. 
«  By  Statute,"— See  Pleading,  VIIL 

NOTARY. 

Certificate  of. 
The  court  dispensed  with  the  notarial  certificate 
in  the  case  of  an  acknowledgment  taken  at 
Corfu,  under  the  3  A  4  W.  4,  o.  74,— it  being 
sworn  that  there  was  no  English  notary  in 
the  island.     In  re  Elizabeth  Hurt,  410 

NUDUM  PACTUM. 
See  Pleading,  IL 

NUL  TIEL  RECORD. 

Amendment.  ' 
Upon  a  trial  by  the  record,  the  court  amended 
the  declaration  by  inserting  therein  the  true 
amount  recovered  by  the  judgment,  under  the 
15  A  16  Viot.  c.  76,  b.  122.  Hunter  v.  Em- 
manuel, 290 

OBJECTIONS. 
Notice  of, — See  Registration,  2. 

ORDER. 
See  Judge's  Order. 

OUTLAWRY. 
Motion  to  set  aside. 
The  affidavit  upon  a  motion  to  set  aside  pro- 
ceedings to  outlawry  for  irregularity  must 


show  that  the  party  making  the  application 
is  duly  authorised  as  the  attorney  of  the  de- 
fendant    Skinner  v.  Carter,  472 

OUTSTANDING  TERM. 

Preeumption  of  Satisfaction  of 

In  the  years  1762  and  1763,  two  several  terms 
of  1000  years  each  were  created,  for  mort- 
gage purposes j  and,  the  mortgage  debts  hav- 
ing been  satisfied,  these  two  terms  were  in 
1773  assigned  to  one  Hill,  in  trust  to  attend 
the  inheritance,  for  the  benefit  of  J.  C,  the 
elder  (the  great-grandfather  of  the  plaintiff), 
who  was  then  seised  in  foe.  In  1778,  the 
estate  was  limited  in  strict  settlement,  on  the 
marriage  of  J.  C.  the  younger  (the  plaintiff's 
grandfather) ;  and,  in  1813,  by  a  settlement 
made  by  the  plaintiff's  father  and  grand- 
father, the  estate  was  limited  to  the  plaintiff's 
father  for  life,  with  remainder  to  such  of  his 
ohildren  as  he  should  appoint :  but  in  neither 
of  these  settlements  was  any  notice  taken  of 
the  outstanding  terms.  In  1840,  the  plaintiff's 
father, — assuming  and  covenanting  that  he 
was  seised  in  fee, — sold  the  estate  to  one  M. 
D.,  with  whom  the  defendant  was  assumed 
to  be  identical ;  and  on  that  occasion  the  two 
satisfied  terms  of  1000  years  each  were  as- 
signed, by  the  executors  of  Hill,  to  a  trustee 
for  M.  D.  to  attend  and  protect  the  inherit- 
ance. M.  D.  had  no  notice,  at  the  time  of 
the  purchase,  of  the  settlement  of  1813.  In 
1844,  the  plaintiff's  father  duly  executed  the 
power  conferred  on  him  by  the  settlement 
of  1813,  and  thereby  limited  the  estate,  after 
his  death  (which  took  place  in  1853),  to  his 
eldest  son,  the  plaintiff  in  fee. 

In  ejectment  brought  by  the  plaintiff  to 
reoover  the  premises : — 

Held,  that-  the  mere  circumstance  of  the 
omission  of  all  mention  of  the  two  terms  for 
1000  years  in  the  conveyances  of  the  estate 
subsequent  to  1813,  would  not  justify  the 
court  (oven  if,  on  the  authority  of  Doe  «. 
Hilder,  2  B.  A  Aid.  782,  it  would  have  war- 
ranted a  jury)  in  presuming  their  surrender; 
and  that,  inssmuoh  as  a  court  of  equity  would 
not  have  restrained  the  setting  up  of  those 
terms  by  M.  D.  in  a  court  of  law,  they  must 
be  considered  as  still  subsisting,  notwith- 
standing the  statute  8  A  9  Vict  c.  112;  and 
consequently  the  plaintiff  was  not  entitled  to 
recover,  because  those  terms  preceded  the 
estate  acquired  by  him  under  the  settlement 
of  1813,  and  therefore  the  title  to  the  legal 
possession  for  the  remainder  of  the  terms  was 
not  in  him,  but  in  the  assignee  thereof!  Cot- 
trell  v.  Hughes,  632 

OYER. 
See  Pleadbtg,  IX. 
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OYSTER  FISHERY. 
Construction  of  Rule*  and  Order: 
1.  The  Faversham  Oyster  Fishery, — a  company 
in  the  nature  of  a  prescriptive  corporation, — 
had  power  by  its  constitution  (confirmed  by 
an  act  of  parliament  of  3  Vict  c.  lix.)  at  cer- 
tain courts  called  water-courts  to  make  orders, 
rules,  and  regulations  for  the  government  and 
management  of  the  company,  and  for  impos- 
ing and  levying  fines  and  penalties  on  its 
members  for  the  breach  or  non-observanoe 
of  sach  orders,  rules,  and  regulations;  and 
also  to  appoint  a  foreman  and  a  jury  of  twelve 
who  should  have  the  management  and  regu- 
lation of  the  fishery,  and  of  the  affairs  of  the 
company. 

By  a  water-court  order  of  the  31st  of  July, 
1790,  it  was  ordered  amongst  other  things, 
"  that  all  such  tenants  [freemen  or  members 
of  the  company]  as  have  boats  shall  work  for 
the  company  in  regular  turn,  unlet  that  he 
or  hie  boat  should  be  incapable  of  doing  busi- 
ness, that  is  to  say,  each  man,  being  so  capa- 
ble, shall  succeed  him  who  worked  last,  as  he 
Hands  in  the  company's  list"  And  by  a  sub- 
sequent order  of  the  29th  of  July,  1797,  re- 
citing the  order  of  the  31st  of  July,  1790,  it 
was  "deolared,  ordered,  and  decreed  that 
nothing  in. the  said  recited  ordors,  or  either 
of  them,  contained,  was  meant  or  intended 
to  deprive  or  hinder,  or  shall  deprive  or 
hinder,  the  foreman  and  jury  of  this  com- 
pany, or  the  major  part  of  them  assembled 
on  the  company's  affairs,  from  exercising  at 
all  times  their  ancient  and  accustomed  dis- 
cretionary powers  of  regulating  the  business 
of  the  said  company,  by  postponing  or  setting 
•aide  the  turn  of  any  of  the  tenants  of  this 
manor  and  hundred,  in  doing  any  business 
of  the  said  company,  for  reasons  appearing 
to  the  said  foreman  and  jury,  or  the  major 
part  of  them,  to  be  satisfactory,  expedient,  or 
proper,  for  that  purpose." 

On  the  12th  of  July,  1852,  an  order  to  the 
following  effect  was  made  by  the  foreman  and 
jury; — "As  the  commencement  of  the  season 
for  the  selling  of  oysters  is  drawing  near, 
in  order  to  provide  salesmen,  it  is  ordered 
that  the  foreman  put  out  a  notice  for  persons, 
freemen  of  the  company,  who  are  desirous  of 
going  to  London  as  salesmen,  to  give  in  their 
names  to  him  or  any  one  of  the  jury,  on  or 
before  the  \9th  instant ;  and  that  the  jury 
proceed  to  the  electing  of  such  on  or  as  soon 
after  that  time  as  convenient  And,  in  order 
that  the  company  may  be  provided  with 
fitting  and  proper  vessols  to  take  the  oysters 
to  market,  it  is  ordered  that  notice  be  posted 
at  the  usual  place,  to  require  those  freemen 
that  have  boats  fitting  and  proper,  to  give 
notice  to  the  foreman  or  any  one  of  the  jury 
of  their  intention  of  working  for  the  com- 


There  was  no  evidenoe  of  the  giving  of 
such  notice  by  the  foreman  under  the  above 
order ;  but  the  plaintiff  had  notice  of  it  on 
the  14th  of  July. 

On  the  19tb,  a  further  order  was  made  by 
the  foreman  and  jury,  as  follows: — "It  is 
ordered  that  three  men  (naming  them)  go  to 
Billingsgate,  as  salesmen.  The  following  are 
the  names  of  those  that  have  given  notice, 
acoording  to  the  notice  of  the  13th  of  July, 
of  their  intention  of  carrying  oysters  for  the 
company  (naming  the  men  and  their  boats) : 
and  it  is  ordered  that  the  above-named  boats 
do  carry  the  oysters  to  Billingsgate  Market, 
and  that  no  boats  be  allowed  to  take  a  turn 
with  them  until  the  31st  of  October." 

The  plaintiff  not  having  given  notice  of 
his  intention  to  carry  until  the  ISth  of  August, 
the  defendant, — acting  un&er  the  order  of  the 
19th  of  July, — refused  to  employ  him  and  his 
boat  until  after  the  31st  of  October. 

Before  the  year  1850,  the  practice  had  been, 
that  the  foreman  and  jury  ascertained,  either 
by  notice  or  by  personal  application,  before 
the  commencement  of  each  season,  who  could 
carry,  and  then  the  freemen,  after  they  had 
ceased  to  be  employed  elsewhere,  gave  notice, 
and  came  in  after  standing  by  one  turn.  The 
plaintiff  himself  had,  however,  been  excluded 
in  the  year  1851,  by  reason  of  his  omission  to 
give  notice  of  his  readiness. 

In  an  action  against  the  foreman  for  ex- 
cluding the  plaintiff  and  his  boat  from  turns 
of  carrying,  under  the  above  circumstances : — 

Held,  that  the  order  of  the  31st  of  July, 
1790,  was  properly  alleged  in  the  declaration 
as  giving  the  freemen  having  boats  an  abso- 
lute right  to  work  in  turn,  and  that  the  inca- 
pacity of  the  man  or  his  boat,  not  being  in 
the  nature  of  a  qualification  or  limitation  of 
the  right,  need  not  be  noticed.  HilU  v. 
Hunt,  i 

2.  The  defendant  justified  under  the  orders  of 
tho  12th  and  19th  of  July,  1852,  stating,  that, 
by  the  former,  those  freemen  who  intended 
to  work  for  the  oompany  were  thereby  re- 
quired to  give  notice  of  such  their  intention 
on  or  before  the  \9th  of  July  ;  that  the  plain- 
tiff omitted  to  give  such  notice ;  that,  by  the 
order  of  the  19th,  notice  was  given  that  such 
only  of  the  freemen  as  had  given  notioe 
should  be  employed  in  carrying  oysters  for 
the  oompany,  and  that  those  who  had  not 
given  notice  should  be  excluded  until  after 
tho  31st  of  October;  and  that,  by  reason  of 
the  last-mentioned  order  or  regulation,  the 
defendant,  as  foreman,  refused  to  employ  the 
plaintiff,  as  he  lawfully  might,  Ac. :  Held, 
that  the  plea  was  not  sustained  by  the  pro- 
duction and  proof  of  the  order  above  set  forth ; 
and  that  the  plea  could  not  be  made  good  by 
striking  out  the  order  of  the  12th  of  July.  lb. 

3.  Quart,  whether  the  foreman  and  jury  had 
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power  to  make  the  order  of  the  19th  of  July, 
1862,  and  whether,  if  they  had,  it  was  a  rea- 
sonable one,— the  notice  of  the  12th  giving 
no  intimation  of  the  time  at  whieh  the  free- 
men were  required  to  give  notice  of  their  in. 
tention  to  carry,  nor  informing  them  of  the 
ooneeqaenoei  of  their  omiaaion  to  do  so? 
BiUe  v.  Hunt,  1 

PARTNER*. 
What  eonetitutee  a  Partnership. 
The  defendant  and  others  met  for  the  purpose 
of  forming  a  oompany  for  working  a  mine  on 
the  cost-book  principle,  the  concern  to  consist 
of  60,000  shares,  of  which  16,000  were  to  be 
appropriated  to  the  owner  of  the  mine,  33,750 
to  A.,  B.,  and  C,  arid  the  remainder  allotted 
to  other  parties  in  proportionate  certain  capi- 
tal subscribed  by  them,— 1125  being  allotted 
to  the  defendant,  for  which  he  paid  1002. : 
and  it  was  at  that  meeting  resolved,  amongst 
other  things,  that  the  requisite  capital  to  work 
the  mine  for  the  Jlret  rix  month*  thould  be 
found  by  A.t  B.t  and  C.  The  same  resolution 
also  stated  that  the  mine  had  been  purchased 
of  the  owner  for  the  sum  of  10002.  in  cash, 
and  15,0002.  to  be  paid  in  cash  or  shares  at 
the  end  of  six  months,  should  it  be  deemed 
desirable  by  the  adventurers  to  continue  ope- 
rations,— suoh  payment  of  15,0002.,  or  sur- 
render of  the  mine  to  the  owner,  being  optional 
by  the  said  adventurers : — Held,  that,  by  this 
arrangement,  each  adventurer  became  a  part- 
ner in  the  concern  from  the  commencement, 
and  liable  as  suoh  for  goods  supplied  for  the 
working  of  the  mine.    Peel  v.  Thornae,    714 

PATENT. 
See  Letters-Patent. 

PATENT  OF  PRECEDENCE. 
See  Promotions,  L 

PAYMENT. 
Of  Money  into  Court. 

The  plaintiff  brought  an  action  for  122.  6«.  7JA, 
for  goods  sold  and  delivered.  The  defendant 
paid  102.  on  account,  and  before  declaration 
took  out  a  summons  calling  on  the  plaintiff 
to  show  cause  why  the  proceedings  should 
not  be  stayed  on  payment  of  the  further 
sum  of  6s.  i^d,  and  costs.  The  plaintiff 
claiming  more,  no  order  was  made.  A  decla- 
ration was  afterwards  delivered,  and  the  de- 
fendant paid  7s.  into  court,  wbioh  the  plain- 
tiff aooepted : — Held,— dissentient©  Cresswell, 
J., — that  the  plaintiff's  acceptance  of  7s.,  after 
his  refusal  of  6s.  4£<2.,  did  not  disentitle  him 
to  the  costs  incurred  subsequently  to  the 
offer.     Shaw  v.  Hughes,  660 

II.  Of  a  leeser  in  Satief  action  of  a  larger  Sum, 
See  Pleading,  IIL  2,  3. 


PERFORMANCE. 

See  Pijbadino,  IV. 

PLEADING. 

I.  Declaration  in  Caeefor  FaUe  Representation, 

—See  Case,  L  1. 

IX  Statement  of  Connderation. 

The  plaintiff  declared,  in  the  first  count,  in 
debt  for  railway  shares ;  in  the  third,  in  tro- 
ver for  certificates  for  shares ;  in  the  fourth, 
in  detinue  for  the  certificates  for  shares  men- 
tioned in  the  third  oount. 

The  fifth  count  stated,  that,  at  the  time 
of  the  writing  the  letter  and  making  the 
contract  therein  and  in  that  oount  mentioned, 
the  claims  of  the  plaintiff  in  the  first,  third, 
and  fourth  counts  had  severally  arisen  and 
accrued  in  manner  and  form  as  therein  ex- 
pressed, and  the  defendant  ought  to  have 
paid  or  satisfied  the  plaintiff  for  and  in  respect 
of  those  several  claims;  that  the  defendant 
had  from  time  to  time  requested  the  plaintiff 
to  give  him  time,  and  to  forbear  and  grant  to 
him  indulgence  for  the  payment  or  satisfac- 
tion of  the  said  claims,  whioh  the  plaintiff 
had  done ;  and  that  the  defendant,  being  in- 
solvent and  unable  to  pay  or  satisfy  those 
claims,  and  to  obtain  further  time,  wrote  to 
the  plaintiff  as  follows,—"  That  I  have  wrong- 
ed you  in  not  having  (because  incapable) 
repaid  or  returned  that  whioh  you  lent  me 
(thereby  meaning  and  referring,  amongst 
other  loans,  to  the  said  loan  of  the  said  cer- 
tificates in  the  first  count  mentioned),  it  were 
useless  for  me  to  deny:  but,  how  I  have 
wronged  you  in  feeling,  seeing  thai  I  have 
ever,  as  I  do  now,  entertained  for  you  the 
sinoerest  gratitude  and  regard,  I  know  not, 
beset  as  I  am  in  difficulties  on  every  side,  not 
resulting  from  extravagance,  but  from  bad 
fortune.  I  know  how  worthless  are  promises 
of  reparation,  how  wholly  disregarded  are 
entreaties  for  indulgence  (thereby  meaning 
that  the  defendant  did  then  entreat  and  ask 
for  indulgence  from  the  plaintiff  for  the  pay- 
ment or  satisfaction  of  the  claims  of  the  plain- 
tiff). Yet  will  I  say  that  the  most  anxious 
endeavour  and  hope  of  every  future  day  shall 
be,  to  prove  my  regard  and  gratitude  in  the 
only  way  in  whioh  the  world  esteems  the 
proof,  by  restoring  to  you  all  that  I  owe 
(thereby  meaning,  amongst  other  things,  the 
payment  or  satisfaction  of  the  said  claims  of 
the  plaintiff)."  The  count  concluded  with  an 
averment,  that,  in  pursuance  of  that  letter, 
and  on  the  faith  of  the  promise  of  the  defend- 
ant therein  contained,  the  plaintiff,  at  the  re- 
quest of  the  defendant,  did  continue  to  give 
him  time,  and  to  forbear  and  grant  him  indul- 
gence and  further  time  for  the  payment  or 
satisfaction  of  the  said  claims;  bat  that, 
although  a  reasonable  time  had  elapsed  for 
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the  performance  by  the  defendant  of  hi*  said 
eontraet  in  the  said  letter  contained,  yet  the 
defendant  had  not  restored  to  the  plaintiff  all 
lie  owed,  bat  had  neglected  and  refused  so 
to  do,  Ac : — 

Held,  on  demurrer  to  the  fifth  count,  that 
the  letter  showed  no  request  for  forbearance, 
nor  any  consideration  for  a  fresh  promise 
by  the  defendant  to  pay  what  he  already  was 
liable  to  pay;  and  that,  if  it  did  amount  to  a 
fresh  promise  to  pay,  it  was  a  promise  with- 
out consideration.    Deacon  v.  Oridley,      295 


HI.  Accord  and  Satisfaction. 

1.  To  a  declaration  upon  a  contract  for  the  de- 
livery of  600  loads  of  timber  at  Dantric,  the 
defendant  pleaded,  that,  after  the  accruing 
of  the  causes  of  action,  and  before  suit,  it 
was  agreed  between  the  plaintiffs  and  the  de- 
fendant, thai  the  defendant  should  doliver  to 
the  plaintiffs  in  London  certain  other  timber, 
and  that  suoh  other  timber  should  be  ac- 
cepted and  received  by  the  plaintiffs  in  full 
satisfaction  and  discharge  of  all  oauses  of 
action  upon  the  contract  in  the  declaration 
mentioned ;  that  the  defendant,  in  part  per- 
formance of  such  agreement,  delivered  to  the 
plaintiffs,  and  they  accepted  and  received  of 
him,  143  loads,  on  the  terms  aforesaid,  in  full 
satisfaction  and  disoharge  of  the  causes  of 
action  in  the  declaration  mentioned,  so  far  as 
they  related  to  143  loads  of  timber  in  the 
contract  mentioned ;  and  that  the  defendant, 
within  a  reasonable  time,  tendered  the  plain- 
tine  the  residue  of  the  timber  to  oomplete  the 
contract : — 

Held,  on  demurrer,  that  the  plea  was  neither 
good  as  a  plea  of  accord  and  satisfaction,  for 
want  of  an  averment  of  satisfaction j  nor  as  a 
plea  of  performance,  there  being  no  averment, 
express  or  implied,  that  the  substituted  agree- 
ment was  accepted  in  satisfaction.  Gabriel  v. 
Dreseer,  622 

2.  Payment  of  a  smaller  sum,  with  an  agree- 
ment to  abandon  a  defenoe  and  pay  costs, 
may  be  pleaded  in  satisfaction  of  a  larger  de- 
mand, whether  liquidated  or  unliquidated. 
Cooper  v.  Parker  (in  error),  822 

8.  To  debt  for  work  and  labour,  money  lent, 
Ac,  the  defendant  pleaded,  that,  after  the 
accruing  and  during  the  subsistence  of  the 
causes  of  action,  and  before  suit,  the  plaintiff 
levied  a  plaint  in  a  certain  oounty  court  to 
recover  50/.  claimed  to  be  due  to  him  from 
the  defendant  for  money  lent,  Ac  ;  that  the 
defendant  defended  himself  against  the  said 
plaint,  and,  being  an  infant  at  the  time  of  the 
accruing  of  the  causes  of  action  for  which  the 
plaint  was  levied,  gave  notice  of  a  defenoe  on 
that  ground;  that,  before  trial,  and  before 
the  commencement  of  this  suit,  it  was  agreed 
between  the  plaintiff  and  defendant  that  the 
defendant  should  pay  the  plaintiff  30/.,  and 
the  costs  of  the  plaint,  and  that  the  plaintiff 
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should  accept  the  said  sum  of  30/.,  and  the 
performance  by  the  defendant  of  the  agree- 
ment in  this  plea  mentioned,  respectively,  in 
full  satisfaction  and  discharge  of  the  oauses 
of  action,  Ac ;  and  that  the  30/.  was  paid  to 
and  received  by  the  plaintiff,  and  the  cost*  of 
the  plaint  paid  by  the  defendant,  Ac; — 
Held, — by  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  court  of  Common 
Pleas, — that,  assuming  the  claim  in  the 
oounty  court  to  have  been  for  a  liquidated 
demand,  the  plea  was  a  good  plea  of  satisfac- 
tion.    Cooper  v.  Parker  (in  error),  822 

IV.  General  Averment  of  Performance. 
The  rules  of  a  society  established  for  the  mu- 
tual assurance  of  traders  against  bad  debts, 
after  stipulating  for  the  payment  of  pre- 
miums, provided,  amongst  other  things,  that, 
"  if  the  premiums  on  any  policy  should  not 
be  paid  within  fifteen  days  after  the  same 
should  fall  due,  the  directors  might,  with  the 
approbation  of  the  council,  either  declare 
such  polioy  void,  or  enforce  the  payment  of 
suoh  premiums."  In  an  action  on  a  policy, 
the  plaintiffs  averred  that  they  had  done  all 
things  necessary  on  their  part,  and  had  been 
ready  and  willing  to  do  all  things  according 
to  the  said  policy,  rules,  and  regulations, 
which  it  was  necessary  that  they  should  be 
ready  and  willing  to  do,  and  that  all  things 
had  happened  whioh  it  was  necessary  should 
happen,  to  entitle  them  to  be  paid  by  the  so- 
ciety the  loss  thereinafter  mentioned,  and  that 
a  reasonable  time  for  payment  thereof  had 
elapsed.  It  then  went  on  to  aver  that  a  loss 
had  been  incurred,  and  that  the  defendants 
refused  to  pay : — Held,  that  this  general  aver- 
ment was  sufficient,  without  showing  the 
various  steps  required  by  the  rules  of  the  so- 
ciety to  entitle  the  assured  to  recover  a  loss. 
Bamberger  v.  The  Commercial  Credit  Mutual 
Aeeurance  Society,  676 

V.  Plea  of  Fraud. 
To  a  count  upon  an  agreement  whereby  the 
defendant  agreed  upon  certain  terms  to  sell 
to  the  plaintiff  "all  his  unexpired  term  and 
leasehold  interest  in  a  farm  then  in  his  occu- 
pation," with  immediate  possession, — the  de- 
fendant pleaded,  that  he  held  the  farm  under 
a  lease  containing  a  oovenant  not  to  assign 
without  the  consent  in  writing  of  the  lessors ; 
that,  being  desirous  to  part  with  the  farm,  he 
applied  to  the  agent  of  the  lessors  for  their 
consent  to  his  doing  so,  and  had  obtained  an 
assurance,  that,  if  he  found  an  eligible  tenant, 
who  could  give  satisfactory  references,  the 
consent  would  not  be  withheld;  that  the 
agreement  was  made  for  the  purpose  of  one 
Main  becoming  the  occupier  of  the  farm ;  and 
that  the  defendant  was  induced  by  the  plain- 
tiff to  enter  into  the  agreement,  and  did  so, 
upon  the  faith  and  assurance,  as  the  plaintiff 
knew,  and  the  plaintiff,  in  order  to  induce  the 
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defendant  to  enter  into  the  agreement,  repre- 
sented and  induced  the  defendant  to  believe, 
that  Main  was  a  person  of  respectability,  and 
eligible  as  tenant  of  the  farm,  and  could  give 
references  that  would  be  satisfactory  to  the 
landlords;  whereas,  in  truth,  he  was  not  a 
person  of  respectability,  and  could  not  and 
did  not  give  such  references : — Held,  a  good 
plea,  inasmuch  as  it  showed  that  the  defend- 
ant was  induced  to  enter  into  the  oontraot  by 
a  false  representation  of  the  plaintiff  as  to  a 
fact  within  his  knowledge,  and  which  was 
material  to  the  Bubjeot-matter  of  the  contract. 
Canham  v.  Barry,  597 

VL  Plea  in  Avoidance  of  Circuity  of  Action, 

1.  To  constitute  a  good  plea  in  avoidance  of 
circuity  of  action,  it  must  show  that  the  sum 
which  the  defendant  is  entitled  to  recover 
from  the  plaintiff  is  necessarily  the  same  as 
that  in  respect  of  which  the  plaintiff  is  suing. 
Charles  v.  Altin,  46 

2.  By  a  charter-party  it  was  agreed  between 
the  master  and  the  charterers  that  one 
third  of  the  stipulated  freight  should  be  paid 
before  the  sailing  of  the  vessel, — the  $ame  to 
be  returned,  if  the  cargo  was  not  delivered  at 
the  port  of  destination, — the  charterers  to  in- 
sure the  amount  at  the  owner?  expense,  and  de- 
duct the  cost  of  doing  to  from  the  first  payment 
of  freight.  The  charterers  paid  the  one-third 
freight,  deducting  the  premium  of  insuranoe. 
The  vessel  and  cargo  did  not  reach  their  port 
of  destination.  In  an  action  by  the  charterers 
to  recover  back  the  freight  so  paid, — the 
owner  pleaded  that  the  loss  of  the  part  of 
the  freight  to  be  returned,  was  such  a  loss  as 
was  by  the  charter-party  to  be  insured 
against  by  the  charterers  at  the  owners'  ex- 
pense, and  such  insurance,  if  effected,  would 
have  indemnified  the  defendant  against  the 
loss  of  the  freight  stipulated  to  be  returned ; 
that,  although  the  plaintiffs  might,  with  the 
use  of  reasonable  care  and  diligence,  have 
effected  an  insurance  whereby  the  defendant 
and  the  owner  of  the  ship  would  have  been 
fully  indemnified  against  the  loss  of  the  one- 
third  freight  so  to  be  returned,  the  plaintiffs 
effected  the  insurance  so  negligently  and  out 
of  the  usual  course  of  business,  that  the 
same  became  of  no  use  or  value,  and  the  de- 
fendant by  reason  of  such  improper  oonduot 
had  sustained  damages  to  the  amount  of  the 
said  third  freight  so  insured,  and  the  plain- 
tiffs thereby  became  liable  to  the  defendant 
for  the  same,  and  liable  to  make  good  to  the 
defendant  such  amount  as  he  should  have  to 
return  to  the  plaintiffs  under  their  charter- 
party,  and  any  sum  paid  or  returned  by  the 
defendant  to  the  plaintiffs  in  respect  of  the 
freight  would  be  the  damages  sustained  by 
the  defendant  by  reason  of  such  improper 
oonduct  and  deviation,  and  the  defendant 
would  be  damnified  to  that  extent : — 


Held  fdubitante  Crowder,  J.),  that  the  plea 
was  bad,  inasmuch  as  the  conclusion  it  drew 
was  not  warranted  by  the  facts  stated,  for,  that 
the  liability  of  the  plaintiffs  in  respect  of 
their  negligence  in  effecting  the  insuranoe, 
was  a  liability  to  damage*,  which  were  not 
necessarily  identical  in  amount  with  the 
claim  set  up  by  them  in  this  action.  Charles 
r.  Akin,  46 

VII.  Plea  by  Way  of  Estoppel. 

1.  To  a  count  for  money  had  and  received,  the 
defendant  pleaded,  that  the  "said  debt  for 
money  received  became  due  from,  and  was 
contracted  by,  the  defendant  jointly  with  A, 
and  not  by  the  defendant  alone,  nor  by  the 
two  jointly  and  severally,  but  only  jointly  f 
that,  after  the  accruing  of  the  causes  of  action 
in  the  count  mentioned,  the  plaintiff  sued  A. 
for  money  had  and  received  and  in  trover, 
and  recovered  a  judgment  against  him  for 
100/.  and  costs ;  and  that  the  causes  of  action 
in  respect  of  which  the  plaintiff  so  recovered 
that  judgment  against  A.  included  all  ike 
cause*  of  action  to  which  that  plea  was  pleaded. 

It  appeared  in  evidence,  that  the  defendant 
and  A.  had  wrongfully  converted  the  goods  of 
the  plaintiff,  by  selling  them  p  that  the  pro- 
ceeds of  the  sale  (150/.)  were  received  by  the 
defendant  alone  ;  and  that  the  plaintiff  had 
sued  A.,  and  recovered  a  verdict  for  1002.,  as 
the  value  of  the  goods  so  converted ;  but  that, 
in  consequence  of  A.'s  insolvency,  he  had 
obtained  no  satisfaction. 

Upon  its  being  objected,  at  the  trial  of  the 
action,  that  these  facts  did  not  sustain  the 
plea,  the  judge  allowed  the  defendant  to 
amend  by  substituting  for  the  words  above  in 
inverted  commas,  the  following,  "the  said 
money  was  money  received  for  and  as  being 
the  proceeds  of  the  sale  of  the  goods  in  the 
last  count  and  hereinafter  mentioned :" — 

Held, — that  the  amendment  was  properly 
allowed,  though  the  judge  imposed  no  terms 
on  the  defendant, — and  that  the  amended 
plea  afforded  a  oomplete  answer  to  the  claim 
of  the  plaintiff  in  this  action.  Buckland  v. 
Johnson,  146 

2.  In  trespass  for  mesne  profits,  the  defendant 
pleaded, — first,  not  possessed, — secondly, 
that,  before  the  several  times  when,  Ac.,  A. 
was  seised  in  fee,  and,  on  the  27th  of  Decem- 
ber, 1846,  demised  the  premises  to  B.  for 
twenty-one  years ;  that  B.  entered  by  virtue 
of  that  demise,  and,  on  the  28th  of  January, 
1847,  demised  to  the  defendant  for  one  year 
from  the  25th  of  March  then  next,  and  so  from 
year  to  year,  Ac.,  and  that  the  defendant  en- 
tered by  virtue  of  the  last-mentioned  demise. 

Replication  (by  way  of  estoppel),  as  to  so 
much  of  the  pleas  as  related  to  the  tres- 
passes complained  of  in  the  count  since  the 
26th  of  October,  1853,— that  the  plaintiff  on 
that  day  sued  out  a  writ  of  ejectment  for 


PLEADING. 


PRACTICE. 


849 


the  recovery  of  the  premises  in  question 
(setting  out  the  writ) ;  that  Emily  Kirby  in 
the  same  writ  mentioned  was  the  defendant  in 
this  action,  and  was  at  the  time  of  the  issuing 
of  the  said  writ  the  tenant  in  possession  of  the 
premises  in  question;  that  the  premises  in 
the  said  writ  and  in  this  aotion  were  the 
same,  and  that  the  plaintiff  in  the  said  writ 
named  was  the  now  plaintiff;  that  no  appear- 
ance was  entered  or  defence  made  to  the 
said  writ ;  that,  after  the  issuing  of  the  said 
writ,  and  whilst  the  ejectment  was  pending, 
and  in  pursuance  of  the  act  of  parliament  in 
that  behalf,  the  plaintiff,  by  the  consideration 
and  judgment  of  the  court,  obtained  posses- 
sion of  the  said  premises,  Ac. ;  that  the  said 
judgment  was  still  in  force ;  and  that,  after- 
wards, and  before  the  commencement  of  this 
suit,  and  by  virtue  of  the  said  judgment,  the 
plaintiff  entered  into  and  upon  the  possession 
of  the  premises, — wherefore  the  plaintiff 
prayed  judgment  if  the  defendant  ought  to  be 
admitted,  against  the  said  rocovery,  record, 
and  proceedings,  to  plead  the  said  pleas,  or 
either  of  them,  as  to  the  trespasses  in  the 
count  complained  of  since  the  said  26th  of 
October,  1853  :— 

Held,  on  demurrer,  a  good  replication  by 
way  of  estoppel  to  both  pleas;  that  it  was 
not  necessary  to  avor  notice  to  the  defendant 
of  the  proceedings  in  the  ejectment,  or  the 
issuing  or  execution  of  a  writ  of  possession. 
Wilkinson  v.  Kirby,  430 

8.  Held,  also,  that  if  it  were  necessary,  the 
replication  contained  a  sufficient  averment  of 
entry  by  the  plaintiff  lb. 

4.  Held,  also,  that  the  plaintiff's  title  by  estop- 
pel related  back  to  the  date  of  the  writ  of 
ejectment,  and  would  be  presumed  to  continue 
until  shown  by  rejoinder  to  have  been  deter- 
mined, lb. 

5.  To  an  action  for  an  injury  to  the  plaintiffs' 
vessel  by  a  collision  in  the  river  Thames, 
the  defendants  pleaded,  that  the  merits  in 
respect  of  the  demand  by  this  action  sought 
to  be  enforced,  had  been  already  tried  and 
determined,  and  certain  proceedings,  to  which 
the  plaintiffs  and  the  defendants  were  parties, 
had  been  had  in  the  Admiralty  Court,  and 
that  the  merits  upon  which  the  plaintiffs 
sought  to  recover  in  this  action  were  thereby 
and  then  tried,  and,  after  due  proceeding* 
had  and  taken  in  the  said  court,  and  in  due 
form  of  law,  determined  by  that  court  in 
favour  of  the  defendants;  and  that  it  was 
then  held  and  adjudged  by  the  said  court 
that  the  collision  occurred  through  the  negli- 
gence of  the  plaintiffs,  and  not  through  the 
negligence  of  the  defendants : 

Held,  that  the  plea  was  no  answor  to  the 
action,  inasmuch  as  it  did  not  show  upon 
the  face  of  it  that  the  Admiralty  Court  had 
jurisdiction  over  the  matter  in  question. 
Harris*.   Willis,  710 


Vm.  Not  Guilty  "by  statute." 
Upon  a  plea  of  not  guilty  "by  statute,"  where 
the  defence  arises  upon  several  statutes,  one 
or  more  of  which  are  omitted  from  the  mar- 
gin, their  insertion  is  an  amendment  which 
may  be  allowed,  upon  terms,  within  the  Com- 
mon Law  Procedure  Act,  15  A  16  Vict.  c.  76, 
s.  222,  at  any  time.     Edwards  v.  Hodges,  477 

IX.  Informal  Demurrer. 
In  an  action  upon  an  award,  the  declaration 
alleged  that  certain  differences  between  the 
plaintiff  and  defendant  had  been  referred, 
and  that  the  arbitrator  had  awarded  that  cer- 
tain sums  should  be  paid  at  certain  times  by 
the  defendant  to  the  plaintiff,  and  assigned 
for  breach  the  non-payment  of  an  instalment 
The  defendant  pleaded,  setting  out  the  award 
verbatim,  and  concluding  in  the  form  of  a 
demurrer,  "that  the  said  declaration  is  not 
sufficient  in  law ;"  and  the  plaintiff  joined  in 
demurrer : — 

Held,  that  the  demurrer  was  informal, — 
the  instrument  as  set  out  {since  the  Common 
Law  Procedure  Act*  1852)  forming  part  of  the 
plea, — and  consequently  there  being  nothing 
to  show  the  /declaration  bad.  Sim  v.  Ed- 
mands,  240 

POLICE  MAGISTRATE. 

Giving  Possession  of  Deserted  Premises, — See 
Landlord  and  Tenant,  IV. 

POWER  OF  SALE. 
See  Lien. 

PRACTICE. 
I.  Process. 

1.  Service  of  Writ  of  Ejectment,] — Queers, 
whether  the  affidavit  (required  by  the  112th 
rule  of  Hilary  Term,  1853)  of  service  of 
the  writ  of  ejectment  under  the  170th  sec- 
tion of  the  Common  Law  Procedure  Act, 
15  A  16  Vict.  c.  76,  should  show  (as  under 
the  old  practice)  that  the  nature  and  object 
of  the  service  were  explained  to  the  party 
served.     Edwards  v.  Griffith,  397 

2.  At  all  events,  an  irregularity  in  that  respect 
is  waived  by  a  subsequent  attornment        lb. 

3.  Service  on  a  Lunatic] — Where  the  defend- 
ant is  a  lunatic,  the  court  has  no  power, 
under  the  15  &  16  Vict  o.  76,  s.  17,  to 
allow  the  plaintiff  to  proceed  as  if  personal 
service  of  the  writ  of  summons  bad  been 
effected,  unless  it  can  bo  made  to  appear 
that  the  writ  has  come  to  the  defendant's 
knowledge,  or  that  he  wilfully  evades  service. 
Holmes  v.  Service,  293 

4.  Renexcalof  Writs.] — By  tho  11th  section  of 
the  Common  Law  Procedure  Act,  15  A  16 
Vict  o.  76,  the  original  writ  of  summons  is 
described  to  be  in  force  only  "  for  six  months 
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from  the  day  of  the  date  thereof,  including 
the  day  of  such  date;"  but  it  is  enacted,  that, 
if  any  defendant  therein  named  may  not  hare 
been  served  therewith,  the  writ  may  be  re- 
newed, "at  any  time  before  its  expiration,  for 
six  month*  from  the  date  of$ueh  renewal,  and 
•o  from  time  to  time  during  the  currency  of  the 
renewed  writ,"  by  being  sealed  with  a  seal  to 
be  provided  for  that  purpose. 

Quaere,  whether  the  six  months  for  whioh 
the  renewed  writ  under  this  section  is  to  be 
available,  are  to  be  reckoned  inclusively  or 
exclusively  of  the  date  of  the  renewal? 
Black  v.  Green,  262 

6.  The  offioer,  assuming  the  former  to  be  the 
proper  construction  of  the  statute,  having 
deolined  to  seal  a  writ  which  upon  that  as- 
sumption was  tendered  a  day  too  late,— the 
Court,  without  expressing  any  opinion  as  to 
whether  or  not  he  had  rightly  construed  the 
act,  directed  him  to  seal  the  writ  nunc  pro 
tunc.  lb, 

XL  Appeal  under  the  Common  Law  Procedure 
Act,  1854. 

Semble,  that  the  34tb  and  35th  sections  of  the 
Common  Law  Procedure  Act,  1854, — 17  e\  18 
Viot  o.  125, — are  not  retrospective,  though 
the  44th  section  is.    Jenkins  v.  Betham,    189 

HL  Rule  to  discontinue, 

1.  In  an  action  by  assignees  of  a  bankrupt,  the 
defendant  gave  notice  to  dispute  the  trading 
and  act  of  bankruptcy.  At  the  trial,  the 
Judge  nonsuited  the  plaintiffs  on  the  ground 
that  the  petitioning-ereditor's  debt  upon  the 
proceedings  was  contracted  at  a  period  when 
the  bankrupt  had  ceased  to  be  a  trader.  The 
court  set  aside  the  nonsuit,  holding  that  the 
objection  was  not  open  to  the  defendant  under 
the  notice  to  dispute  the  trading  and  act  of 
bankruptcy,  A  Judge  at  Chambers  having 
allowed  the  defendant  to  amend  his  notice, 
by  adding  thereto  that  he  intended  at  the  trial 
to  dispute  the  petitioning-ereditor's  debt, — 
The  court  refused  to  allow  the  plaintiffs  to 
discontinue  without  payment  of  costs.  Berna- 
mann  v.  Barber,  774 

2.  Where  an  administratrix  has  boen  made 
defendant  in  an  action  commenced  against 
the  intestate,  by  a  suggestion  under  the  138th 
section  of  the  Common  Law  Procedure  Act, 
15  e\  16  Vict  a  76,  and  has  pleaded  to  the 
suggestion, — the  court  will  not  allow  the 
plaintiff  to  discontinue  without  payment  of 
all  the  costs  of  the  cause,     Benge  v.  Swaine, 

784 
8.  The  plaintiff  having  obtained  a  Judge's  order 
to  discontinue  "on  payment  of  oosts,"  and 
having  acted  upon  the  order,  by  attending 
the  taxation  under  it, — the  court  refused  to 
allow  him  to  abandon  it  lb. 


IV.  Security  for  Costs. 
Where  a  plaintiff  is  insolvent,  and  has  assigned 
the  debt  for  which  the  action  is  brought,  and 
is  suing  for  the  benefit  of  the  assignee,  the 
court  will  compel  him  to  give  security  for 
costs.     Ooatley  v.  Emmott,  291 

V.  Setting  aside  Proceedings  for  Irregularity. 
The  affidavit  upon  a  motion  to  set  aside  proceed- 
ings to  outlawry  for  irregularity  must  show 
that  the  party  making  the  application  is  duly 
authorised  as  the  attorney  of  the  defendant 
Skinner  v.  Carter,  472 

VI.  Entering  Verdict. 
Upon  a  negotiation  for  the  sale  of  a  ship,  B., 
the  seller,  represented  to  A.,  the  buyer, 
that  she  was,  so  far  as  he  knew,  as  sound  as 
a  ship  of  her  age  usually  was.  Upon  the 
faith  of  this  representation,  A.  agreed  to  pur- 
chase the  ship,  and  proceeded  to  make  alter- 
ations in  her  to  fit  her  for  a  voyage  to  Aus- 
tralia, for  which  B.  at  the  time  of  the  contract 
knew  she  was  intended.  The  register  proving 
defeotive,  A.  afterwards  repudiated  the  bar- 
gain, and,  upon  a  suggestion  that  the  repre- 
sentation of  B.  as  to  the  ship's  soundness  was 
false,  brought  an  action  against  him,  charging 
him  with  a  false  and  fraudulent  representa- 
tion with  a  view  to  induce  A.,  and  whereby 
A.  was  induced,  to  expend  money  on  the  ship, 
whioh  but  for  such  false  and  fraudulent  repre- 
sentation he  would  not  have  done. 

At  the  trial,  the  Judge  told  the  jury,  that, 
to  sustain  the  action,  the  plaintiff  must  prove, 
— that  the  defendant  made  the  representation 
alleged,— that  it  was  false, — that  the  defend- 
ant knew  it  to  be  false, — and  that  damage 
had  resulted  to  the  plaintiff.  The  jury  re- 
turned the  following  verdict, — "  We  find  for 
the  plaintiff,  but  acquit  the  defendant  of  any 
fraudulent  intention :" — Held,  that,  upon  this 
finding,  the  verdict  was  properly  entered  for 
the  plaintiff!     Milne  v.  Marwood,  778 

PRECEDENCE,  PATENT  OF. 
See  Promotions,  I. 

PRESCRIPTIVE  CORPORATION. 
See  Otstbr-Fishert. 

PRISONER. 
Discharge  of,  under  7  &  8  Vict,  c  96,  s.  25. 
By  the  7  A  8  Vict  o.  96,  s.  25,  sums  payable 
by  way  of  annuity  are  to  be  deemed  debts : 
and  by  s.  57, — reciting  "  that  it  is  expedient 
to  limit  the  present  power  of  arrest  upon  final 
process,"  it  is  enacted,  "  that  no  person  shall 
be  taken  or  charged  In  execution  upon  any 
judgment  obtained  in  any  action  for  the  re- 
covery of  any  debt,  wherein  the  sum  recovered 
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■hall  not  exceed  201.,  exclusive  of  the  coats 
recovered  bj  such  judgment0 

A.  signed  judgment  for  5002.  on  a  warrant 
of  attorney  given  by  B.  to  secure  an  annuity 
of  322.  by  half-yearly  payments,  and  took  B. 
in  execution  for  162. : — Held,— dubitante  Wil- 
liams, J., — that  B.  was  entitled  to  be  dis- 
charged from  oustody  under  the  above  act, 
the  "  sum  recovered"  by  the  action  being  167. 
Johnson  v.  Harris,  857 

PRIVATE  ACT. 
Construction  of, — See  Enclosure  Act. 

PROCESS. 
See  Practice,  L 

PROHIBITION. 
Where  granted. 

1.  To  entitle  a  party  to  a  prohibition  to  restrain 
commissioners  under  a  local  improvement  act 
from  proceeding  to  enforce  a  penalty  for  an 
offence  against  the  act,  he  must  distinctly 
■how  that  they  are  acting  without  jurisdiction : 
it  is  not  enough  to  show  that  it  is  doubtful, 
upon  the  act  of  parliament,  whether  their  ju- 
risdiction extends  to  the  place  where  the 
alleged  offence  was  committed.     In  re  Birch, 
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2.  «  Public  place/'  meaning  o£  lb. 

PROMOTIONS. 
I*  Patent*  of  Precedence. 
Collier,  Robert  Porrett,  261. 
Phinn,  Thomas,  261. 

IL  Queen'*  OouneeL 
Denison,  Edmund  Beckett,  261. 
Erie,  Peter,  261. 

PROVISIONAL  REGISTRATION. 
See  Joint-Stock  Compact,  1,  2. 

PUBLIC  PLACE. 
See  Prohibition. 

PUBLIC  STOCK. 
See  Stock-Jobbing. 

QUARE  IMPEDIT. 
The  Marquis  of  Bristol  v.  Robinson,  244. 

QUEEN'S  COUNSEL. 
See  Promotions,  IX 

RAILWAY  COMPANY. 
Ooete  of  Proceeding*  against  the  Company  for 
Damage  to  Land,  under  the  8  &  9  VieL  c.  18, 
s.  68,— See  Costs,  IV. 


RAILWAY  TRAFFIC. 
See  Rcgulji  Generales,  473—476. 

READINESS  AND  WILLINGNESS. 
See  Pleading,  IV. 

REGISTRATION. 
See  Joint-Stock  Company,  1,  2. 

REGISTRATION  OF  VOTERS. 
Under  6  &  7  Vict.  c.  18. 
.  Yearly  Value.] — The  criterion  of  value  under 
the  statute  8  H.  6,  c  7,  is  not  what  the  land 
actually  produces,  but  what  in  its  existing 
state  it  reasonably  may  produce.  Anbury, 
App.,  Henderson,  Resp.,  251 

A.  bought  a  piece  of  freehold  land  for  150*., 
intending  it  for  building  purposes,  for  which 
it  was  suitable.  In  a  oase  stated  by  a  revis- 
ing-barristor,  it  was  found,  that,  if  let  upon 
a  building-lease,  the  land  would  be  worth  a 
ground-rent  of  15*.  a  year ;  and  that  A.  had 
received  a  bona  fide  offer  of  that  sum,  but 
had  refused  it  as  insufficient: — Held,  that, 
although  the  land  was  unbuilt  upon  and 
unlet,  and  consequently  remained  unproduc- 
tive, A.  was  nevertheless  entitled  to  be  regis- 
tered as  the  owner  of  a  freehold  estate  of  the 
clear  yearly  value  of  40«.  lb. 

2.  Notice  of  Objection.] — A  notice  of  objection 
given  to  overseers,  pursuant  to  the  6  A  7  Vict. 
c.  18,  s.  13,  and  Sohed.  (B.)  No.  3,  described 
the  party  objected  to  as  being  "  in  the  list  of 
persons  entitled  under  the  reform  act,  to  vote," 
Ac : — Held,  a  sufficient  specification  of  the 
particular  list  referred  to.  Hugget,  App., 
Lewie,  Resp.,  245 

REGULS  GENERALES. 
General  Rules  as  to  Forms  of  Proceedings  and 
Process,  made  pursuant  to  the  statute  17  A 
18  Viet.  c.  81,  s.  4,  intituled  "An  Aot  for  the 
better  Regulation  of  the  Traffic  on  Railways 
and  Canals."  473—476 

REVOCATION. 
See  Executors  and  Administrators. 

SALE. 
L  Delivery  of  Goods. 
A.,  carrying  on  business  in  Manchester,  by  his 
traveller  sold  goods  to  B.  at  Oxford,  which 
goods  were  to  be  forwarded  in  the  usual  way, 
vis.  by  the  London  and  North-Western  Rail- 
way.  The  goods  were  accordingly  packed  and 
sent  by  A.  to  the  railway  station  at  Manches- 
ter, addressed  to  B.  at  Oxford :— Held,  that, 
as  the  order  for  the  goods  was  reoeived  at 
Oxford,  the  "  whole  oause  of  action"  did  not 
arise  in  Manchester,  so  as  to  give  the  county 
court  there  jurisdiction  to  try  it,  under  the  9 
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A  10  Vict  c.  95,  8.  60.     Borthurick,  App., 
Walton,  Reap.,  601 

II.  Warranty  on  Sale  of  Goods. 
In  an  action  for  a  breach  of  warranty  on  the 
sale  of  goods  upon  a  written  contract,  parol 
evidence  is  not  admissible  to  show  that  the 
seller's  agent  at  the  time  of  the  sale  repre- 
sented the  goods  to  be  of  a  particular  quality. 
Barnor  v.  Grove*,  067 

IIL  Confirmation  of, — See  Executors  Ann  Ad- 

KISISTRAT0R8. 

IV.  Power  of,— See  Libs. 
And  eee  Contract. 
Warranty. 

SATISFACTION. 

See  Accord  and  Satisfaction. 

SECURITY  FOR  COSTS. 
Debt  assigned  and  Plaintiff  insolvent. 
Where  a  plaintiff  is  insolvent,  and  has  assigned 
the  debt  for  which  the  action  is  brought,  and 
is  suing  for  the  benefit  of  the  assignee,  the 
court  will  compel  him  to  give  seourity  for 
costs.     Goatley  v.  Emmott,  201 

SEDUCTION. 
Loss  of  Service. 
A.  agreed  with  B.  to  permit  his  (B.'s)  daughter 
(who  was  then  residing  with  him  as  part  of 
his  family)  to  enter  his  ( A.'s)  service,  to  assist 
in  his  business  during  a  temporary  absence 
of  his  wife : — Held,  that  B.  might  maintain 
an  action  for  her  seduction  by  A.  during  that 
period.     Griffiths  v.  Teetgen,  344 

SEWERS-RATE. 
Right  of  Tenant  to  deduct. 
A.  demised  land  to  B.  upon  a  building  lease, 
at  the  yearly  rent  of  602.,  clear  of  all  rates, 
assessments,  Ac,  the  sewers-rate,  land-tax, 
and  landlord's  property  or  inoome-tax  only 
excepted,  with  the  usual  covenants  for  the 
payment  of  rent,  Ac.  B.  having  by  building 
on  the  land  increased  its  rateable  value  to 
300*.  per  annum: — Held,  that  he  was  only 
entitled  to  deduct  the  sewers-rate  and  land- 
tax  upon  the  original  rent,  and  not  in  respect 
of  the  improved  value.  Smith  v.  Humble,  321 

SHIP  AND  SHIPPING. 

L  Liability  of  Endorsee  of  Bill  of  Lading,  for 
Demurrage. 

The  acceptance  of  a  cargo  by  the  endorsee  of 
the  bill  of  lading  whereby  the  goods  wore 
deliverable  to  order  "against  payment  of  the 
agreed  freight  and  other  conditions  as  per 
charter-party/'  is  a  circumstance  from  whioh 
the  jury  may  imply  a  contract  on  his  part 
to  pay  the  demurrage  stipulated  for  by  the 


oharter-party,  notwithstanding  his  refusal  at 
the  time  of  receiving  the  goods  to  pay  the 
demurrage.     Wegener  r.  Smith,  286 

IX  Construction  of  Charter-party, — See  CHAR- 

ter-Partt. 

And  see  Damages. 

SLANDER. 
See  Defamation. 

SPECIAL  CASE. 
Amendment  of. 
The  court  will  not  allow  a  special  oase  to  be 
amended,  by  raising  a  point  whioh  the  parties 
have  not  raised  for  their  consideration.   Bills 
v.  Hunt, 

SPECIAL  DAMAGE. 
See  Cash,  L  2. 

STATUTE  OF  FRAUDS. 
Interest  in  Land. 
In  consideration  that  A.,  who  was  in  the  pos- 
session and  occupation  of  premises  wherein 
he  carried  on  the  business  of  a  milkman, 
would  yield  up  the  possession  and  occupation 
of  the  said  premises  to  B.t  and  permit  him 
thenceforth  to  occupy  the  same,  and  would 
assign  over  to  B.  all  his  property  in  the 
stock  and  plant,  and  deliver  the  same  to  B., 
the  latter  promised  to  pay  A.  a  certain  sum : 
— Held,  that  this  was  a  contract  for  an  in- 
terest in  or  concerning  lands,  within  the  4th 
section  of  the  29  Car.  2,  c  3.  Smart  v. 
Harding,  052 

STOCK  JOBBING. 
Differences. 
1.  To  an  action  for  "  stock,  shares,  sorip,  goods, 
and  chattels  bargained  and  sold  and  sold 
and  delivered  by  the  plaintiff  to  the  defendant, 
and  for  work  and  labour  and  materials  and 
for  commission  due  and  payable  in  respect 
thereof,  and  for  money  paid  by  the  plaintiff 
for  the  defendant  at  his  request,  and  for  money 
due  on  accounts  stated," — the  defendant 
pleaded, — as  to  so  much  of  the  claim  as  rela- 
ted to  money  payable  by  the  defendant  to  the 
plaintiff  for  the  said  work  and  materials  and 
commission,  and  for  money  paid  by  the 
plaintiff,  and  for  money  due  from  the  defend- 
ant upon  the  said  accounts  stated, — that 
the  plaintiff  was  a  stock  and  share  broker, 
and  that  the  defendant  employed  him  as 
suoh  broker,  after  the  passing  and  coming 
into  operation  of  the  said  act  of  parliament 
(referring  to  the  8  A  9  Vict  o.  169,  mentioned 
in  a  former  plea),  to  enter  into,  and  the 
plaintiff  accordingly  entered  into,  on  his  be- 
half, certain  contracts  by  way  of  gaming  and 
wagering,  "contrary  to  the  form  of  the  ft*. 


STOCK  JOBBING. 
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tnte,"  that  ii  to  say,  certain  wagering  con- 
tracts, under  the  semblance  of  pretended 
sales,  respecting  the  market  price  and  value 
of  certain  public  and  other  stock,  shares, 
•crip,  and  good*,  and  chattel*,  on  certain 
days  then  to  come,  whereby,  under  pre- 
tence of  contracts,  the  plaintiff  agreed  with 
divers  persons  whose  names  were  to  the  de- 
fendant unknown,  that,  if  the  prioe  and 
value  of  the  said  publio  stock  and  shares, 
"crip,  goods,  and  chattels,  should  be  lower, 
Ac,  and  vice  versa,  "differences"  should  be 
paid.  The  plea  then  went  on  to  allege,  that 
no  real  sale  was  intended,  and  that  the 
plaintiff  knew  it;  and  that  the  work  and 
labour  in  the  declaration  mentioned  was 
done,  and  the  commission  claimed,  in  respeot 
of  the  making  of  the  said  wagers  and 
contracts  in  the  plea  mentioned ;  and  that  the 
money  paid  by  the  plaintiff  was  paid  by  him 
as  such  broker  in  settling  such  differences : — 
Held,  that  the  plea  was  no  answer  to  the 
action.     Knight  v.  Fitch,  566 

2.  Semble,*  that  it  was  substantially  a  plea 
founded  on  the  8  A  9  Vict  o.  109,  s.  18 :  but 
that,  if  it  was  to  be  treated  as  a  plea  founded 
on  the  stock-jobbing  act,  7  G.  2,  o.  8,  it  should 
have  shown  that  each  of  the  contracts  men- 
tioned therein  involved  a  dealing  in  public 
stock.  lb. 

SURRENDER. 
Presumption  of, — See  Outstanding  Term. 

SURVEYOR. 
See  Ecclesiastical  Valuation. 

TENDER. 
See  Pleading,  III. 

TERM. 
See  Outstanding  Term. 

TRESPASS. 
For  Mesne  Profit*,— See  Pleading,  VII.  2. 

TROVER. 

Judgment  in. 

Srtnble, — per  Jervis,  C.  J., — that  a  judgment  in 

trover  vests  the  property  in  the  goods  in  the 

defendant,  from  the  time  of  the  conversion. 

Buckland  v.  Johnson,  145 

UNSATISFIED  TERM. 
See  Outstanding  Term. 

USE  AND  OCCUPATION. 
Compensation  for, 
A.  entered  into  an  agreement  (in  writing)  with 
B.  to  take  certain  promises,  at  a  certain 


yearly  rent, — the  premises  to  be  put  into 
repair  by  B.,  and  the  rent  not  to  be  payable 
until  the  repairs  were  completed.  A.,  by  bis 
tenant,  occupied  the  premises  for  six  months, 
and  then  quitted,  the  stipulated  repairs  not 
having  been  done: — Held,  that  B.  was  en- 
titled to  maintain  an  action  for  use  and  occu- 
pation, as  upon  an  implied  agreement  to  pay 
so  much  as  the  occupation  might  be  reason- 
ably worth.     Smith  v.  Eldridge,  236 

VALUATION. 

See  Ecclesiastical  Valuation. 

VENIRE  DB  NOVO. 
See  Writ  of  Error. 

VERDICT. 
Entering, — See  Practice,  VL 

VESTRY  MEETING. 
Notice  of. 
A  rate  may  be  made,  under  the  provisions  of 
the  58  G.  3,  c.  45,  ss.  59,  60,  for  the  purpose 
of  paying  the  principal  and  interest  of  money 
borrowed  in  the  manner  provided  by  that  act, 
at  a  meeting  of  which  the  notice  required  by 
the  25th  section  of  the  59  G.  3,  o.  134,  has  not 
been  given, — the  latter  statute  not  repealing 
the  former,  but  merely  providing  a  further 
mode  of  raising  the  necessary  funds.  Farnell 
v.  Smith,  572 

WAGERING  CONTRACT. 
See  Gaming. 

WAIVER. 
See  Practice,  L  2. 

WARRANT  OF  ATTORNEY. 
To  secure  Instalments  of  an  Annuity, 
By  the  7  A  8  Vict  c.  96,  s.  25,  sums  payable  by 
way  of  annuity  are  to  be  deemed  debts :  and 
by  s.  57, — reciting  "  that  it  is  expedient  to 
limit  the  present  power  of  arrest  upon  final 
process,"  it  is  enacted  "that  no  person  shall 
be  taken  or  charged  in  execution  upon  any 
judgment  obtained  in  any  action  for  the  re- 
covery of  any  debt,  wherein  the  sum  recovered 
shall  not  exoeed  20/.,  exclusive  of  the  oosts 
recovered  by  such  judgment" 

A.  signed  judgment  for  500/.  on  a  warrant 
of  attorney  given  by  B.  to  secure  an  annuity 
of  32/.  by  half-yearly  payments,  and  took  B. 
In  execution  for  one  instalment  of  16/. : — Held, 
— dubitante  Williams,  J., — that  B.  was  en- 
titled to  be  discharged  from  custody  under 
the  above  act,  the  "  sum  recovered"  by  the 
action  being  16/.     Johnson  v.  Harris,       357 
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YEARLY  VALUE. 


WARRANTY. 

i 

L  On  Sale  of  a  Hone. 

1.  A.  dent  his  horse  to  TattersalTs  for  sale  by 
.pnjftic  auction,  where  he  was  to  be  sold  with- 
out a  warranty.  jOn  thjj  day  prior  to  the  in- 
tended sale,  md&in/OT  at  the  stable,  and 

peeing  Mm  in  the  actofcexaininingahe  horse's 
legs,  A.  savi,-£''"Y<nt>  have  nothing  to  look 
for:  I  assure  you  he' Is  perfectly  sound  in 
every  respect j"  whereupon,  B.  replied,  "If 
you  say  so,'  I  am  perfectly  satisfied,"  and, 
upon  the  faith  of  the  representation  so  made 
to  him  by  Av — which  was  admitted  to  have 
been  made  in  perfeot  good  faith, — became 
the  purohaser :— Held,  that  there  was  no  evi- 
dence of  warranty  to  go  to  a  jury, — the  re- 
presentation made  by  A.  on  the  day  preced- 
ing the.  auction  forming  no  part  of  the  contract 
of  Bale.    Hopkins  v.  Tanqueray,  130 

2.  Quaere,  per  Maule,  J.,  as  to  the  legality  of 
such  a  secret  bargain  for  a  warranty,  where 
third  persons  attending  the  sale  are  bidding 
upon  the  supposition  that  the  sale  is  without 
warranty.  <*&• 

IX  On  Sale  of  Good*. 

In  an  action  for  a  breach  of  warranty  on  the 
sale  of  goods  upon  a  written  contract,  parol 
evidence  is  not  admissible  to  show  that  the 
saUeYs  agent  at  the  time  of  the  sale  repre- 
sented the  goods  to  be  of  a  particular  quality. 

»  Hamor  ▼.  Grove*,  667 

WILL. 
See  Dbvtsb. 

WINDING-UP  ACTS. 
Construction  of. 
The  66th  section  of  the  7  A  8  Vict  c  110, 
enables  a  creditor  to  enforce  a  judgment 
obtained  against  a  joint-Btook  company  com- 
pletely registered,  by  execution  against  share- 
holders. 
The  50th  section  of  the  winding-up  act,  11 


£  12  Viet  e.  46,  provides,  that,  after  the  ap- 
pointment of  an  official  manager  under  thsvt 
act,  all  actions  brought  against  the  company 
or  any  person  duly  authorized  to  he  sued  am 
nominal  plaintiff  on  behalf  of  the  company, 
shall  bo  brought  against  the  official  manager. 
And  the  12  A  13  Vict  c  108,  s.  1,  extend* 
the  provisions  of  the  last-mentioned  act  to  all 

^partnerships  consisting  of  more  than  seven 
members : —         .  ^ 

Held,  that  a  judgment  obtain^*- against  the 

«offioial  manager  can  only  be  enforced  against 
a  shareholder,  where  the  action  is  one  which 
could  be  brought  against  the  company  as  m 
company,  or  against  some  person  authorised 
to  be  sued  .on  their  behalf;  and,  consequently, 
that  the  provisions  of  the  winding-up  acts 
do  not  apply  to  the  case  of  an  action  against 
a  non-registered  company.  Pritchard  v.  Th* 
London  and  Birmingham  Extension,  North- 
ampton,  Daventrg,  Leamington,  and  Warwick 
Bailway  Company,— In  re  Weiss,  331 

WRIT  OF  EJECTMENT. 
See  Ejkctmbkt ,  L 

WRIT  OF  ERROR. 
Upon  the  argument  of  a  writ  of  error  on  the 
ground  that  a  plea  whioh  has  been  found  for 
the  defendant  is  bad  in  law,  it  is  no  ground 
for  a  venire  de  novo,  that  the  finding  upon 
that  plea  is  inconsistent  with  the  finding  on 
another  issue.     Cooper  v.  Parker  (in  error), 

822 

WRIT  OF  SUMMONS. 

Sealing  writs  "  nunc  pro  tano,"—See  Praoticb, 

I.  4,  5. 

TEAR'S  RENT. 
See  Landlord  ahd  T*ha*t,  IH. 

YEARLY  VALUE. 
See  RxoiflTBAnOH  OF  Votbbj,  L 
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